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SUPREME COURT OF ALABAMA. 





DECEMBER TERM, 1878. 


Toney wv. State. 


Indictment for Keeping, or E. hibiting a Gaming Table. 


1.“ Tuble for gaming; what constitutes—Any table kept and used for 
gaming, is ‘*‘a table for gaming,’’ within the meaning of the statute (Code, 
¢ 4208), though it has no peculiar devices or appliances, and is not necessa- 
rily used in playing any particular game. 


APPEAL from City Court of Montgomery. 

Tried before Hon. Jonn A. MINNIS. 

The appellant, Toney, was convicted under an indictment 
which charged that he kept or exhibited a gaming table for 
gaming, or was interested or concerned in the keeping or 
exhibiting thereof. Sam Tyson, a witness for the State, tes- 
tified that within twelve months before the finding of the 
indictment, the defendant was the proprietor of a cellar or 
room, located under a building in the city of Montgomery, 
and that he kept said room or cellar for the purposes of 
gaming; that in said room he kept an ordinary pine table, 
upon which the game of “ chuckeluck” was played, and that 
said game was played as follows: “ Six cards were laid upon - 
the table, of denomination, ace, duce, tray, four, five and six 
of diamonds, or any other suit that might be selected from 
the pack ; that three dice were thrown from a dice box, and 
if the number on the dice thrown corresponded with the 
card bet on, the player would win; if, however, the dice did 
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not, he would lose, and the wager would go to the defendant; 
that there were no devices or figures of any kind marked on 
the table, which was covered with an ordinary cloth, having 
no devices or figures on it, and that the game could have 
been played as well without, as with a table, and that said 
table was not necessary to the game in question.” 

Joe Rainey, another witness for the State, testified in sub- 
stance the same as the foregoing witness, with the exce ption 
that he stated that he never saw in said room any table other 


than one formed by two pine boards nailed across the end of 


an upright stick, and another formed by two rough planks 
placed against and supported by the two corners of the room; 

and that he frequently visited ‘said room. He further testi- 
fied that defendant kept watermelons in said cellar for sale. 


This was all the evidence, and the court, at the request of 


the solicitor, charged the jury, if they believed all the evidence 
beyond a reasonable doubt, they must find the defendant 
guilty as charged; and the defendant excepted. The de- 
fendant then requested, in writing, the following charges: 

1. “In order to find the defendant guilty the jury must 
believe from the evidence, beyond a reasonable doubt, that 
the defendant kept or exhibited a gaming table for gaming, 
or that he was interested or concerned in the keeping or 
exhibiting thereof; and the evidence must further show, 
beyond a reasonable doubt, that the table was of such a char- 
acter or kind as to form a part of the game played thereon, 

x for which it was kept or exhibited, and that it was an 
essential part of the game. 

2. “Unless the evidence shows that defendant kept or 
exhibited, or was interested or concerned in the keeping or 
exhibition of a gaming table for gaming, of such a character 
as to form an essential part of the game for which it was 
kept or exhibited, then the jury must find the defendant not 
guilty. 

3. “Ifthe evidence only shows that the table with which 
the defendant is charged with keeping or exhibiting was an 
ordinary pine top table, or was com pose <1 of two or three 
rough boards set up in a horizontal position, and in no wise 
connected with or forming an element of the game played 
thereon, or of any game fur which it was kept or exhibited, 
then the jury must acquit. 

4. “If the jury believe the evidence they must find the 
defendant not guilty.’ 

The court refuse d these charges, and the defendant duly 
excepte “dl. 

VoL. LXI. 
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The charge given, and the refusal to charge as requested, 
are now assigned as error. 


JouN GINDRAT WINTER, for appellant.—The record raises 
the question whether a table which forms no part of the 
came played, and which is not an element or ingredient of 

the game, is the kind of table prone vited by the statute. 
Section 4207 of the Code forbids the playing of any game 
with cards, &e., at any of the places mentioned, and subse- 
que nt sections forbid betting at any of the games prohibited 
by this section, or at any gaming table probibite «1 by section 
208, It will be seen that ak a all of these statutes 
draw the distinction between the ordinary betting or play- 
ing at cards and a gaming table; hence it may well be in- 
ferred that this distinction was purposely drawn. If betting 
at cards or dice, or renting a room for gaming purposes, 
would include renting for the purpose of exhibiting a gaming 
table, why insert the clause with reference to gaming tables ? 
The legislature must have had reference to a peculiar kind 
if table, when it so frequently draws the distinction between 
wdinary betting with cards, and exhibiting a gaming table. 
The penalty for the, different offences is different, and it 
seems the evident intent of the law to make a distinction. 

* 

H. C. Tompkins, Attorney-General, contra.—The statute 
denounces as a crime the being interested or concerned in 
the keeping or exhibiting any table for gaming. 

The gambling here, necessarily required the use of the 
table or something in the pl ice of it. The law does not Sav 
that the table shall be an essential part of the game; it de- 
nounces the keeping of a table for gaming. Perhaps there 
is not a single game played with a table but what could al-o 
be played on a floor or even on the ground. The court 
neither erred in giving the charge asked by the State, nor 
in refusing the charges asked.—See Miller v. State, 48 
Ala. 122. 


BRICK ELL, C. J.—The offence denounced by the statute 
under which the indictment was found, is the keeping or 
exhibiting, or being interested or concerned in keeping or 
exhibiting any table for gaming, of whatsoever name, kind, 
or description, not regularly licensed under the laws of this 
State.—Code of 1876, § 4208. It is not a gaming table, if 
there be such, as distinguished from other tables, that alone 
falls within the prohibition of the statute. Nor is the char- 
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acter of the table, whether it contains devices, or any appli- 
ances, adapted and essential to particular gaming, an 
element of the offence. It is the wse to which the table js 
appropriated, and the absence of a license under the laws of 
the State for that wse, which renders the keeping or exhibj- 
tion, or concern er interest in its keeping or exhibition, 
indictable. It may be that the particular table, or substitute 
for a table, kept and exhibited by the appellant was not g 
part of, or essential to the playing of chuckeluck; but if the 
defendant kept and exhibited it for use in the playing of 
that came, he was guilty as charged 

The statute is very general in its terms, and so of neces- 
sity, to meet and suppress the evil against which it is 
directed. Former statutes had descended to particulars, as 
tables for faro, roulette, &e., not meeting all the technieal- 
ities of the professional gamester; or slight changes in the 
names, or in the mode of playing games, were resort «l to, and 
some times successfully, for the purpose of evading them. 
Under the present statute, the only inquiry for the court and 
jury, is, into the use for which the table is kept or exhibited. 
If that be gaming, the statute is violated, unless a license js 
shown. 

Chere was no error in the rulings of the City Court, and 


aa tg ae : A 
if dement is affirmed. 


Daniel et al. v. State. 
Lndictine nt for Fraudul nt Pael ing of Cotton. 


lL. rau t pa of ce * 4 oe 
denon section 4398 of ¢ .—To constitute th utute 
fraudulently packing or baling cotton (Code, $308), it is not essential that 
the sand or other worthless foreign substance, fraud llently baled or packed 
with the cotton, should be put into the interior of the bale and concealed by 
surrounding or plating with clean cotton, so as notto be detected by the ordi- 
nary modes of sampling; nor does it matter whether such worthless foreign 
substance is put in the cotton while in the gin-house, or at the press while 
the cotton is being packed in bales. 

2. Offence, how must be charyed—Where a statute creating an offence, 
declares that it may be committed by certain specified acts or means, or by 
other generic acts or means which are not described, an indictment under the 
statute for an act other than those particularized, or charging such acts in 
the alternative with the acts specified in the statute, must charge the acts 
which the statute does not specifically define, in unambiguous words belong- 
ing to the plain and proper language of the country, and not in slang words 


Vou. LX. 
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or vulgarisms, or words used in a technical sense in some peculiar employ- 
m vent or business. 

, eS md-p ackina? use of term in indict vent, does not render it aunbiqu= 

s.—In vi iew of the general concern of the people of the State in raising 
cotton, preparing it for market, and selling and purchasing it, the words 
“sand-pucking ’? have become so generally beclestanal among the people, 
that they can not be said to be ambi guous or merely technical; and the use 
of these words inan indictment for the false packing of cotton, will not render 
it ambiguous, or inst ifficient. 


AppEAL from the Circuit Court of Barbour. 

Tried before the Hon. HENRY D. CLAYTON. 

The appellants were convicted under an indictment which 
charged that they “ did fraudulently pack or bale one bale 
of lint cotton, the property of Hester Ann Jones, by plating 
or otherwise, eo by sand-packing,” We, 

On the trial, it was shown that the defendants were the 
owners of a public gin, which they ran for toll in Barbour 
county, in this State. Hester Jones testified “that in the 
fall of 1877, she carried seed-cotton to said gin, which was 
not * storm cotton,’ and was Oo od cotton, and delivered it 
to be ginned and baled, and paid the toll on the same; that 
sometime thereafter, she sent, one of her sons to said gin and 
recelv' da bale of e ‘“otton which had been cinned and packed 
at said gin, and which was delivered to her son by one of the 
defendants, as her cotton; that she earried the bale thus 
received to Troy, where it was franc er by one Jackson, a 
‘otton-buyer, and that the sample contained several ounces 
of sand ; that the sand fell out of said sampleas it was drawn 
out, and was coarse sand; that the sample contained so much 
sand that the cotton was not worth more than five cents a 
pound, when but for the sand it would have been worth nine 
cents a pound.” 

Jackson testified that on account of the quantity of sand 


in the s — » he had the bale of cotton cut open and the 
sand beaten out, and that the sand was all through the bale, 
s it was in the sample. He further testified that in his 


pinion there were seventy amie’ of _ in the bale. 

The defendants offered the testimony of a number of wit- 
nesses tending to show that during the time the cotton of 
Hester Jones was at the gin, there were a great many lots 
of what was known as “storm cotton” in the gin-house, 
— elit there by various persons, and that when the bale of 

otton was delivered to the son of Hester Jones, there were 
five or six other bales lying near said bale, and that there 
were no marks to designate which was the bale of Hester 
Jones. 
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The appellant introduced two witnesses, who testified that 
they aided in ginning and packing the identical cotton sent 
tothe gin-house by Hester Jones, and that no sand was put 
in said bale, or in the cotton before it was baled. The 
defendants introduced witnesses who testified that there were 
more than two storms in,the neighborhood in which the cot- 
ton was raised, and that the land on which the Jones bale 
was raised was poor and sandy, and the stalks did not average 
more than eighteen inches in height ; that storm cotton con- 
tained a great deal of sand, which was beaten by the rain 
into the cotton open on the lower limbs, and such as had 
fallen out on the ground ; and that many bales of storm cot- 
ton were ginned and baled during the season of 1877, which 
contained more than one hundred pounds of sand after being 
baled. ; 

The court charged the jury “ that if the defendants put the 
sand into the lint cotton, cither in the lint-room, or while 
being carried to or put in the serew-box, while being baled 
or packed, for the purpose of defrauding Hester Ann Jones, 
or any one else who might purchase the cotton, the defend- 
ants were guilty as charged.” 

This charge was excepted to by the defendants, who then 
requested the court to give the following charges, which were 
in writing: “2. If the evidence shows that the bale of 
cotton contained sand about alike in quantity all through the 
bale, from the surface to the edge of the bale, then said cotton 
was not fraudulently sand-packed or baled.” 3. “ That 
in order to constitute the offence of fraudulently sand-packing 
or baling cotton, the proof must show conclusively that the 
sand was put in the bale in such a way as to convince the 
jury beyond reasonable doubt that the purpose of the defend- 
ants was to conceal the sand from being seen or detected so 
near the outside of the bale, as it could not be reached by 
the ordinary test of sampling.” 33. ‘‘ That unless the proof 
satisfied the jury that the sand was purposely put so deep in 
the bale that it could not be seen or detected by sampling in 
the ordinary way, then the bale of cotton was not fraudu- 
lently packed or baled.” The court refused to give either 
of these charges, and defendants excepted. 

The charge given, and the refusals to charge as requested, 
are now assigned as error. 





+ 


DD. M. SEALS, for appellants.—The indictment is defective, 
failing to describe with legal certainty how the fraudulent 
baling was done. It alleges the offence in the language of 

Vow. LXI. 
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the statute “by plating or otherwise,” and adds, to-wit, by 
“sand-packing.” How “sand-packed ?”’ What is the mean- 
ing of sand-packing? Thecharge is too vague and indefinite. 
The charges asked should have been given. Their refusal 
certainly ignored the main element which constitutes the 
gist of the offence—name ‘ly, a purpose or intent of the de- 
fendants to pack or bale the cotton fraudulently. It must 
be done with an intent to conceal fr om, and deceive a pur- 
chaser or dealer as to the quantity and condition of the cotton 
in the bale; the particular manner of baling the cotton, the 
partic ‘ular manner of putting, placing or arranging the cotton 
in the bale, so that no one could detect or observe the de cep- 
tion, except by something more than the ordinary means and 
tests employed in the market by dealers and purchasers, must 
exist to constitute the fraudulent baling of cotton, within the 
meaning of the statute. 


H. C. Tompkins, Attorney-General, contra.—There can 
be no doubt as tothe meaning of the phrase, “ sand-packing.” 
It means packed with sand ; and there can be no doubt that 
the defendants were clearly informed of what was charged. 
The charge given by the court is clearly correct. It asserts 
that the statute is violated, if the mixing was done in either 
of the places, if done with the fraudulent intent; and cer- 
tainly to hold otherwise would be to so limit the operation 
of the law as to entirely defeat its purposes. The gravamen 
of the crime is the packing with the fraudulent intent. The 
charges refused invaded the province of the jury ; for while 
it is true that the circumstance, that the sand was evenly 
distributed throughout the bale, might be a circumstance 
which would tend to repel the presumption of fraudulent 
intent, the assertion as matter of law that such a circumstance 
repelled the presumption of fraud, clearly infringes on the 
right of the jury to determine what the facts prove. 


MANNING, J.—The statute (§ 4398 of the Code of 1876) 
denouncing a penalty against “ any person who fraudulently 
packs or bales any cotton by plating, or otherwise,” is un- 
doubtedly violated when persons who gin cotton for toll, 
with intent to defraud the owner of seed-cotton sent to them 
to be ginned or packed, or to defraud a purchaser thereof, 
mix sand or other worthless foreign substances with the 
cotton when ginned, in the bales into which it is packed. 
It is not necessary in order to make out the the offence, to 
show, that the sand is put into the interior of the bale and 
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concealed by surrounding or plating it with clean cotton ; 
nor does it matter whether the sand is put into the cotton 
while in the gin-house, or being carried out to the press, or 
at the press when packed or about to be packed into bales, 
The charges of the cirguit judge are not inconsistent with 
these views, and were not erroneous ; nor did he err in refus- 
ing to give to the jury the charges 2,3 and 3} that were 
asked on behalf of defendants. 

About the indictment, we have had some difficulty. It 
charges that appellants “did fraudulently pack or bale one 
bale of lint cotton, the property of Hester Ann Jones, by 
plating or otherwise, to wit, by sand-packing,” ce. ; 

When a statute creating an offence declares that it may be 
committed, by certain specified acts or means, “ or other- 
wise,” the acts otherwise or different from those specified 
and which are to be put in evidence, must be so described or 
alleged in the indictment, that the court shall be able to see 
whether or not they constitute the offence.—Danner v. The 
State, 54 Ala. 127. If in the latter of such alternative aver- 
ments, the acts or means by which the offence is supposed to 
have been committed, are not mentioned,—it may turn out 
that the grand jury, in finding the indictment, and the petit 
jury, in their verdict sustaining it, have imputed to certain 
acts a character of criminality which does not belong to them 
in the eyes of the law, and upon which the judge would not 
be justified in passing sentence against the accused. 

It follows, of course, that in alleging the acts assumed to 
be criminal, they should be set forth in unambiguous words, 
understood by court and jury and by people generally ; not 
in slang words or vulgarisms, or words used in a technical 
sense in some peculiar employment or business, but in words 
belonging to the plain and proper language of the community. 
We have hesitated over the question whether the expression 
“‘ sand-packing” is not of a technical character, and as such 
not generally known in popular use. But considering how 
generally the people of this State are concerned in the raising 
of cotton, and in preparing it for market and in the sale and 
purchase of it—we think the meaning of “ sand-packing” 
has become so generally understood that we can not say the 
indictment is bad for ambiguity. It would have been better 
to have alleged that the fraudulent packing of the cotton was 
done by intermixing or putting sand with the cotton in the 
bale, with the intent, &c. 

Solicitors should use more thought and care in preparing 


VoL. LXI. 
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the brief indictments which are authorized by our statutes. 
Let the judgment of the Circuit Court be affirmed. 


Johnson wv. State. 


Indictment for Wilfully and Maliciously Trespassing on 
Land, we. 


, 


1. Trespass to realty : section 4417 of Code construed.—Section 4417 of 
the Code, with reference to trespass to realty, makes offenses out of certain 
acts which were mere civil trespasses at common law, and divides these 
offenses into two classes. 


2. Sume.—The first clause of the section punishes wilful and malicious 





trespasses on the lands of another, ** by cutting down or destroying wood or 
imber growing thereon, or severing from the freehold any produce thereof,’ 
XC.; and to constitute the offen se, the pr hil it d acts must be done wilfully 
| maliciously, with malice directed to the owner of the premises—it is not 
essary that th re ShO ld be any ‘ » OF that the tre spass be com- 
| 

S 1} econd clau ro x for the punishment of any one 
¢ or carrying a ree vy thing thereto attached, under 
S h cireumstan Sas re de rf e trespas a la env. if the thing severed and 
taken away were pers nal pre ‘rty, Was int vided to enlarge the operation 
t the statutes for the suppression of larceny: and to constitute an offense 
) r this ) ! Ss i nious intent. or act done caus lucri, 

is a fundamental inquiry, while malice to the owner is not. 


APPEAL from City Court of Montgomery. 

Tried before Hon. JOHN A. MINNIs. 

The appellant, Dock Johnson, was convicted on an indict- 
ment, charging in a single count, that he “ wilfully and mae 
liciously trespassed upon the lands of William R. Westcott, 
by cutting down or destroying a quantity of wood or timber, 
at the time growing thereon,” against the peace, &c. On 
the trial, the State introduced David Ws steott, who testified 
that, within twelve months before the finding of the indict- 
ment, he found defendant on some wood land belonging to 
William R. Westeott, loading a one-horse wagon with sticks 
of fire-wood which had been freshly cut; that he asked de- 
fendant if he had permission to take the wood, and that de- 
fendant told him he had not, and then asked witness not to 
inform on him. Witness had several times previously seen 
defendant coming out of said woods with his wagon loaded 
with fire-wood. 

William R. Westcott was then introduced, and testified 
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that he had never given defendant permission to cut or haul 
wood from his place. 

This was all the evidence. The defendant requested the 
following written charges: 

“1. Inorderto find that malice existed towards Mr. Wij- 
liam R. Westcott, there must be some proof thereof, and 
they are not authorized to presume malice unless the facts 
clearly justify it. 

“92, Inorder to find that malice existed to the owner, Wm, 

R. Westcott, there must be some proof thereof; and the j jury 
are not authorized to presume malice, unless the facts and 
circumstances brought out by the evidence justifies such find- 
ing, beyond all reasonable doubt. 
3. Unless the jury find beyond all reasonable doubt that 
the wood was cut wilfully and maliciously, they can not find 
the defendant guilty ; and if they have a reasonable doubt 
as to whether he did it wilfully and maliciously, or with the 
intent simply to convert the wood to his own use, they must 
find the defendant not guilty. 

“4, The jury must find beyond a reasonable doubt that 
malice existed toward the owners of the land, and if they 
have a reasonable doubt of this, they must acquit. 

“5, If the jury believe the evidence, they must find the 
defendant not guilty.” 

The court refused each of these charges, and the defendant 
duly excepted. Their refusal is now assigned as error. 


sé 


JOHN GINDRAT WINTER, for “Serger —The statute, or 
part of the statute, (Code of 1876, § 4417,) under which 
this indictment was found, requires that the cutting should 
be done with both a wilful and malicious intent. The words 
“ wilfully” and “ maliciously” are coupled by the conjunc- 
tion “and.” The charges assert the proposition, that unless 
the evidence establishes both of these ingredients, the jury 
must acquit; or, if the jury havea reasonable doubt as to 
whether the act was done wilfully and maliciously, or simply 
to convert the wood to his own use, they must find the de- 
fendant not guilty. The indictment charged malice ; and 
that malice must exist towards the owner, and the evidence 
utterly fails to show any malice on the part of the defendant 
to Wm. R. Westcott, or any other person.—See Northcott v. 
State, 43 Ala. 330; Johnson v. State, 37 Ala. 457. These 
cases arose under a similar statute, and assert principles 
which are directly applicable to the case at bar. 


VoL, LXxI 
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H. C. ToMpkKINs, Attorney-General, contra. 


STONE, J.—Section 4417 of the Code of 1876 converts 
into crimes certain acts which, at common law, were mere 
civil trespasses. It is divided into two classes. The one 
consists in wilfully and maliciously committing a trespass on 
the lands of another, “by cutting down or destroying any 
wood or timber growing thereon, or by severing from the 
freehold any produce thereof, or any property or thing thereto 
attached.” It will be observed that this offense, the other 
ingredients being present, is complete, without the asportavit. 
The controlling words are wilfully and inaliciously. No mat- 
ter how inexcusable the trespass, the criminal offense is not 
made out, unless the act is wilfully and maliciously done. 
Wilfully is a strong word, much stronger than the vag 
intentionally.—See Mitchell v. The State, 60 Ala. 26 
means, governed by the will, obstinate, perverse. i 
ciously, in thi tenee, 1s still more significant and controll- 
ing. It means, with ill-will, malevolence, grudge, spite, 
wicked intention, enmity.“ And this ill-will can not exist 
without an object. It must be aimed at some one; and 
assimilating this offense to malicious mischief, which it ve ry 
much resembles, we hold the malice the culprit entertains 
must be directed to the owner of the premises.-— Nerthootl 
t. The State, 43 Ala. 330; State v. Price, 7 Ala. 728; John- 
son v. The State, 37 Ala. 457. We think this rns of the 
statute was intended to enlarge the provisions of the criminal 
law against malicious mischief, so as to make them embrace 
growing timber and other products of the soil, and other 
things attached to, and part of the freehold, as well as cer- 
tain enumerated chattels. Hence, any person who wilfully 
and maliciously cuts down or destroys growing timber on 
another’s land or freehold, or severs any produce thereof, or 
property or thing thereto ‘attached, is guilty of the offense, 
without any reference to the gain or profit to accrue to the 
offender. His purpose may have been destruction of the 
property. It is the malice or ill-will of the deed, which 
constitutes the criminality. 

The second branch of the statute enlarges the operation of 
the statutes made for the suppression ‘of larceny. This 
offense, at common law, could only be committed by feloni- 
ously taking and carrying away the personal goods of ‘another. 
Any thing attached to, and thus part of the freehold, could 
not be its subject , unless it had been first severed, and after- 
wards feloniously taken and carried away. Under this stat- 
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ute, “any person who severs and carries away from the free- 
hold, any property or thing thereto attached, under such cir. 
cumstances as would render the trespass a larceny, if the 
thing severed and carried away personal property,” is guilty 
of the public offense it denounces. Felonious intent is a 
fundamental inquiry under this branch of the statute, while 
malice is not an ingredient of the offense. The first branch 
of the section intends to prevent the destruction or injury 
of the property described, when done from ill-will or malice 
to the owner; the latter branc h intends to punish and pre- 
vent the severing and carrying away such property, when 
done feloniously, at causa lucri. The particular intent which 
characterizes the one offense, is entirely unlike that which 
distinguishes the other. 

The indictment in the pre ‘sent case contains only one 
count, and one specification of offense, to-wit: that the de- 
fendant “ wilfully and maliciously trespassed on the lands of 
W. R. W. by cutting down or destroying a quantity of wood 
or timber at the time growing thereon.” We have shown 
above that to constitute this offense, there must be malice 
against the owner. Several of the rulings of the City Court 
are not reconcilable with these views. 

Reversed and remanded. Let the prisoner remain in eus- 


law. 
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Appellee, Campbell, on the 15th day of September, 1871, 
brought this action against James Lee and Susan, his wife, 
to subject her statutory estate, for work and labor done in 
the year 1863, in repairing fencing, and building a carriage- 
house and smoke-house, about the premises on which appel- 
lants resided, which formed part of her statutory estate. 

Issue was joined on the pleas, among others, of payment, 
statute of limitations of three years, and the general issue. 

It was proved that the estate sought to be condemned, 
was at the time of doing the work, and continued, up to the 
trial, to be, the statutory estate of said Susan, and that she 
was then and still is the wife of her co-defendant, James. 
The plaintiif testified that he did the work in the year 1863, 
at the instance of the husband; that it was reasonably worth 
the sum charged; that “ Lee and his wife lived in good 
style, and the work done was suitable to their degree and 
condition in life.’ In answer to a question whether the de- 
fendants had seen the account, at any time before the suit, 
or in any way admitted its correctness, the plaintiff answered 
that the husband had seen the account and given his prom- 
issory note for it. The defendant, Susan, objected to the 
answer, and moved to rule out the testimony, on the ground 
that the admissions of-the husband were not binding on her ; 
but the objection and motion to exclude were both overruled, 
and she excepted. The husband testified, that at the time 
the work was done, “I had on the old place, within three 


hundred yards, stables and smoke-house, and a shed under 


which to place the carriage. The articles built by the plain- 
tiff were not necessary for the comfort or support of my 
family, but were built by contract with me, because I desired 
better buildings at a more convenient point.” 

This was substantially all the evidence. Thereupon the 
court charged the jury, “if they found from the evidence 
that the work was done by the plaintiff, and the price was 
reasonable and customary, and that the work so done was 
necessary for the comfort and support of the household, and 
suitable to the degree and condition in life of the defend- 
ants, and for which the husband would be liable at common 
law, the separate statutory estate of Mrs. Lee was liable 
therefor.” ' 

The court further charged the jury, “if they believed 
from the evidence that the defandant, James Lee, admitted 
the correctness of the account sued on, and executed his note 
therefor, it then became a stated account, and the statute of 
limitations of three years did not apply, even though the 
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jury should find that Mrs. Lee knew nothing of the admis- 


sions, and did not herself admit the correctness of the ae. 
count. The liability is fixed by law, not by contract with 
the wife, and the admissions of the husband bind her.” 

To the giving of each of these charges, exception was 
duly reserved. The defendants, thereupon, requested the 
court, in writing, to charge thejury as follows: “If there 
was a place to put the carriage, and a smoke-house on the 
place, the fact that the husband built a finer or more conye- 
nient one, does not make the wife’s statutory estate liable, 
2d. The building ofa smoke-house, carriage-house, and fene- 
ing, were not such articles of comfort and support as would 
make the wife’s statutory estate liable for the contract of the 
husband. 3d. If the jury believe the evidence, Mrs. Lee’s 
statutory estate is not liable to the plaintiff’s demand.” 
The court refused to give either of these charges, and excep- 
tion was duly reserved to each refusal. 

The charges given, the refusal to charge as requested, and 
the refusal to exclude the evidence of admissions of husband 
is against the wife, are now assigned as error. 


Tos. Copss, for appellant. —The smoke-house, carriage- 
house, and fencing, were not necessaries for which the stat- 
utory estate was liable—Hskridge v. Ditimars, 51 Ala. 253. 





_— , contra, 


BRICKELL, C. J.—The liability of the wife’s statutory 
separate estate for articles of comfort and support of the 
household, suitable to the degree and condition in life of the 
family, does not arise from contract. It is defined and de- 
clared ’by the statute, and it is immaterial whether she or 
her husband is the active agent in procuring them.— Durden 

Me Williams, 31 Ala. 438. The liability of the husband 
on whom the law devolves the duty of maintaining the 
family, is not lessened, because of the liability of the statu- 
tory separate estate, and until his liability is fixed by a per- 
sonal judgment ; there can be no judgment condemning the 
estate. The cre -ditor has the right to enforce it by a joint 
suit against husband and wife, or having sued the “husband 
to insolvency, on motion, a judgme nt may be rendered con- 
demning the statutory separate estate to its satisfaction. 
Cunningham v. Fontaine, 25 Ala. 644. As the husband can 
not by mere contract create the liability on the statutory 
separate estate—as it arises from the declaration of the law 
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and not from his act—no admission or promise made by him, 
can prevent or remove the bar of the statute of limltations 
from attaching to and defeating the remedy against the estate 
of the wife. One joint debtor can not be deprived of the 
benefit of the statute of limitations, by an admission or 
promise which his companion may make without his knowl- 
edge or consent.— Lowther Uv. Chappell, 8 Ala. 353. The 
policy of the statute of limitations is to foreclose litigation 
in a prescribed period, unless the bar is avoided by the 
equivalent of an express promise to pay, made by the party 
to be charged. The husband may charge himself by subse- 
quent promises or admissions, but as he is incapable of creat- 
ing in the first instance the liability of the statutory estate, 
he is equaily incapable of reviving or continuing it. A 
promise or admission by him can have no other effect, than 
would the promise of a joint debtor. The claim preferred 
by the plaintiff was originally an open account subject to 
the bar of the statute of limitations of three years. The 
admission by the husband of its correctness—the giving of 
his promissory note for its amount, as to him converted it 
into an account stated, but did not and could not change its 
character as to the liability of the wife’s statutory separate 
estate. The action is‘founded on the original account, and 
noton the account stated, or the note, which are the contracts 
of the husband, rendering his liability more effectual, but 
do not enlarge or relieve the liability of the statutory estate. 
Sharp v. Burns, 35 Ala. 653. ; 

The claim of the plaintiff is for improvements made on 
the wife’s real estate under an employment of the husband— 
fencing, building a smoke-house, and carriage-house. These 
improvements may have contributed to the comfort of the 
family or household, and may have been suitable to their 
degree and condition in life. But there are no facts shown 
by the bill of exceptions which justify the conclusion that 
they were necessary to the support of the household. Con- 
tracts may be made by the husband, or by the wife, for 
things which are not unsuited to the station in life of the 
family, or the degree of the wife’s fortune, and which will 
promote the convenience and comfort of the husband and 
wife, and of those living under their roof, and legally de- 
pendent on them, which can not be enforced against the 
statutory separate estate. A carriage would add to the com- 
fort, convenience and pleasure of the wife and her children, 
and her fortune and station in life may be such that she 
could justly expect that one should be furnished her by 
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her husband, if he had her fortune in his own right. 
But her statutory estate, can not be made liable for its cost 
whether purchased by her or her husband.—Eskridge ,, 
Ditmars, 51 Ala. 245. The dwelling-house in which the 
family resides, may be rendered more comfortable by blinds, 
doors, window-sash, &e., yet these when furnished, do not 
constitute a charge on the estate.—Lobeman v. Kennedy, 51 
Ala. 163. Maintenance, necessaries, for which the husband 
would be liable at common law in invifum, is the extent of 
the liability of the statutory estate. The support, the main- 
tenance of the household, and not its comfort only, must be 
considered in ascertaining the existence of that liability, 
If a stranger had made for the wife, the improvements, there 
would be no ground for insisting that the husband could be 
made liable in invifum for their value. It would have been 
an interference with his domestic affairs, and of his right to 
control his domestic expenditures, the law could not have 
tolerated. Whenever an involuntary liability would not at 
common law be fixed on the husband for things furnished 
the wife, the liability of the wife’s statutory estate can not 
arise, no matter who is the agent in making the contract. 
It is a narrow and limited liability which the statute declares, 
Under the statute as it existed when this contract was made, 
and its uniform construction, the liability of the estate ex- 
tended only to food, raiment, habitation, medical assistance 
and medicines—necessaries for which the husband would be 
liable at common law, though supplied without his knowledge 
or consent. 

The rulings of the Cireuit Court were inconsistent with 
these views, and its judgment is reversed and the caus 
remanded. 


Page v. The State. 
Indictment for Murder. 


1. Opinion of physician ; when admissible.—A medical man, though not 
personally cognizant of the facts, may give his opinion as to the result of a 
wound or the cause of death, upon the facts proved on the trial ; but where 
the facts are disputed, he can not give his opinion on the case on trial, but 
must be examined hypothetically, and his opinion on the state of facts which 
the jury regard as proved, then becomes evidence. 

2:. Variance; what does not constitute—The mere mis-spelling in the 
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indictment of the name of the injured person, is immaterial, if the pronun- 
ciation of the name proved is satisfied by the manner in which it is written— 
é.g.—as where the name is spelled P-r-e-y-e-r, and pronounced as if written 
Preyer or Pryor. 


AppPEAL from Washington Circuit Court. 

Tried before Hon. H. T. TOULMIN. 

Isaac Page, the appellant, was indicted for the murder of 
Tobin Preyer. He was found guilty of murder in the first 
degree, and sentenced to imprisonment in the penitentiary 
for life ; and having reserved a bill of exceptions, brings the 
case here by appeal. 

On the trial, as the bill of exceptions states, the State 
“introduced Dr. Jack Baker, a physician, whom the State 
offered as an expert, to testify to the effect of a certain wound 
inflicted on the deceased, of the particulars of which wound 
witness was ignorant, and the nature of which had been given 
in evidence by one John Stucky, a witness for the State, and 
during the time Dr. Baker was out of the court-room and 
umder the rule. The defendant objected to the examination 
of Dr. Baker, but the court overruled the objection, and 
defendant excepted; whereupon the court permitted Dr. 
Baker to testify hypothetically as to the effect of a similar 
wound.” : 

The bill of exceptions further recites, that “there was evi- 
dence tending to show that deceased was called Tobe Prior 
or Tobe Pryor, as if it was thus spelled; but there was no 
evidence showing how his name was spelled. The defendant 
thereupon requested the court to charge the jury in writing, 
if they believed from the evidence that the name of the person 
killed was Tobin Pryor, or Tobin Prior, they must acquit 
the defendant.” The court refused this charge, and the 
defendants excepted. 


HARRY PILLANS, for appellant.—In Ward’s case (28 Ala. 
60), the court declares the rule to be, ‘if the names may be 
sounded alike, without doing violence to the power af the 
letter found in the variant orthography, then the variance is 
immaterial.” This is the strongest case which can be cited 
in behalf of the State; and yet, even according to that decis- 
ion, there was a fatal variance here. . The witnesses called 
the deceased .Pry-or, as if his name were thus spelled, but 
deceased is described as Prey-er in the indictment. No way 
in which Prey-er can be sounded will give the name Pri-or 
or Pry-or. The name the indictment intended to designate 
may have been Puryea, or Prear, or Preyer, but never the 
(2) 
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common place name Pryor. Are not the two names more 
dissimilar than Lyon & Lynes, 5 Port. 236; Humphreys and 
Humphrey, 17 Ala. 35; Barham and Barnham, 6 Ala. 679? 
Yet in each of these cases the variance was held material, 


Henry C. ToMPKINS, Attorney-General, contra.—There 
was no error in permitting the witness Baker to testify as an 
expert, in the manner in which he was examined.— Wilkin- 
son v. Mosely, 30 Ala. 567. The charge asked was properly 
refused. Nothing is more arbitrary than the pronunciation 
of proper names. This court can not judicially know that 
Preyer is not pronounced Pryor. In ordinary words, where 
the pronunciation is governed by rules, the dipthong ey has 
three sounds; that of long a, long e, and also a slight sound 
of e, as in valley. Give it either sound in the indictment, 
and the difference in the sound of the name proved and that 
alleged, is certainly.no more perceptible than that between 
Edmindson and Edmundson, which were held to be idem 
sonans, in Edinundson v. The State, 17 Ala. 179. 


BRICKELL, C. J.—1. The opinions of medical men as to 
the cause of death, or of disease, or as to the consequence of 
wounds, though not founded on observation of the person 
afflicted, or who may have died, but on the facts as proved 
by other witnesses, it is the constant practice to receive in 
evidence. If the facts are disputed, they are not allowed to 
express an opinion upon the case on trial, for the case as they 
determine it, might not be the case the jury would find from 
the evidence. Then, they may be examined hypothetically— 
the counsel on each side may put to them such states of fact, 
as the evidence warrants, and ask an opinion thereon. The 
opinion on the state of facts the jury regard as proved, 
then becomes evidence.—1 Green. § 440; 1 Whart. Ev. § 
452; U.S. v. MceGlue, 1 Curt. C. C.9; Dexter v. Hall, 15 
Wall. 9; Wilkinson v. Mosely, 30 Ala. 572. From the meagre 
statement of the{bill of exceptions it is fair to infer this was 
the course pursued in the examination of Dr. Baker. 

2. An indictment for murder must be so certain as to the 
party against whom the offense was committed that the pris- 
oner will know and understand who it is he is charged with 
having killed. <A variance in the name of the party slain, 
at common law, entitled the prisoner to an acquittal, though 
it was not a bar to a second indictment identifying the slain 
by his true name.—Whart. Hom. S$ 796, 804. The statute 
auihorizes an amendment correcting the misdescription, with 
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the consent of the prisoner, or if he refuses to consent, the 
prosecution may before the jury retire, be dismissed, and the 
court may order a new indictment preferred.—Code of 1876, 
SS 4816-17. Theindictment avers the name of the deceased 
was Tobin Preyer. The evidence on the trial not showing 
the true spelling of his name, did show that it was pro- 
nounced as if written Pryor, or Prior. The mere misspell- 
ing of the name of the party injured, will not vitiate, or 
produce a fatal variance. The test is whether the pronun- 
ciation of the name proved, is satisfied by the manner in 
which it is written.—Whart. Hom. § 796; Ward v. State, 
28 Ala. 55. Greater latitude is allowed in the pronuncia- 
tion of proper names than in any other description of words. 
Numerous cases in which the name proved has been pro- 
nounced idem sonans, with that averred, though differing in 
spelling, are collected in 1 Whart. Cr. Law, § 597. Prece- 
dents afford however but little aid in determining the ques- 
tion. Whether the name as written, would be pronounced 
as it is shown the name of the deceased was pronounced, de- 
pends upon whether the letter e would be sounded, and the 
sound which would be given it. It is most probable that it 
would not be separately sounded, and the pronunciation of 
the two names would be generally identical. There was not 
a substantial variance between the name written and the 
name proved, and the charge requested was properly refused. 
Judgment affirmed. 


Kelly v. The State. 
Indictment for Larceny. 


1. Witness; how may be impeached.—The character of a witness may be 
impeached, by the testimony of a person who three years before and previ- 
ously lived in the same neighborhood with him, and knew his past and 
present general reputation and character there, though such person knows 
nothing of them in another neighborhood, te which the witness removed, 
and where he then resided. 


APPEAL from Madison Circuit Court. 

Tried before Hon. Louis WYETH. 

On the trial of the appellant, Kelly, who was indicted for 
grand larceny, the State introduced one Elias Hartfield, who 
testified to the commission of the offense by Kelly, on the 
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night of July Sth, 1878. This witness, two years before 
that date, had resided in the Meridianville precinct. The 
defendant then introduced one Blankenship, who testified 
that he “lived in the Meridianville precinct, where Hartfield 
lived three years ago, and knew his general character and 
reputation in said neighborhood, but did not know his gene- 
ral reputation in the neighborhood in which he lived, at the 
time of the trial, (June 7th, 1879,) or at the time the offense 
was committed. The court, on objection of the solicitor, 
refused to allow the witness to answer whether Hartfield’s 
character was good or bad, and the defendant excepted. The 
defendant then offered to prove by said Blankenship that he 
knew the general character of the witness, Hartfield, in the 
neighborhood of his former residence in Meridianville pre- 
cinct, and that such character was and is now bad; that 
Blankenship from such character would not believe said wit- 
ness on oath,” 

The court, “ holding that the present character of witness, 
sought to be impeached, was all that could be inquired into,” 
refused to allow the proof, and defendant excepted. 

It would seem from the bill of exceptions, that Meridian- 
ville precinct was in the same county in which the witness, 
Hartfield, lived at the time of trial, but the distance 
between Meridianville precinct and the neighborhood to 
which Hartfield removed, is not stated. 

The rulings to which exception was reserved are now 
assigned as error. 


NicHoLas DAvis, and WALKER & SHELBY, for appellant. 
The principles declared in Martin v. Martin, 21 Ala. 201, 
are decisive in favor of appellant. Sleeper v. Van Middles- 
worth, 4 Denio, 431, is also a strong authority for the ad- 
mission of the evidence which the court rejected. 


DANIEL COLEMAN, and HERMAN HuMpurey, contra.—A 
witness must be able to state what is generally said of a 
person by those among whom he dwells or with whom he is 
chiefly conversant, for it is this only that constitutes general 
reputation or character.—Conkey & Herrington v. The People, 
5 Park. C. R. 31. The general character of a witness, at 
his place of business, can not be shown by evidence of what 
rumor said of him before he came to that place.— Campbell 
v. State, 23 Ala. 44. In the case of State v. Howard, 9 N.H. 
485, the court says, after stating what are the proper inqui- 
ries in matters relating to general character, “ these inqui- 
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ries, as stated, relate to the character of the witness at the 
time of e: ramination.” In the case of Hadley v. State, 55 Ala. 
31, the court held “that a knowledge of the general charac- 
ter of the prisoner in the neighborhood in which he lived, 
is a necessary predicate to the introduction of evidence of 
character. 

On trial of an issue respecting the veracity of a witness, 
much must be left to the sound discretion of the primary 
court, and the appellate court will not reverse on account of 
its rulings unless it clearly appears that the appellant was 
depriv ed of some impor tant legal right in the case.—Sonne- 
born v. Bei *nstein, 49 Ala. 168. 

Martin v. Martin, 25 Ala. 201, relied on by the appellant, 
does not sustain his assignments in this case. The witness, 

sutler, in that case did testify to knowing “ Smedley’s gene- 
ral character among his neighbors and those who knew him, 
before stating what that general character was.” 


MANNING, J.—The question in this case is, whether 
the character of a witness may be impeached by the testi- 
mony of a person who three years before and previously, 
lived in the same neighborhood with him, and knew what 
his reputation and general character there were and are,— 
but does not know what they are in the neighborhood. in 
which he now resides. 

This precise question was raised and decided in the affirm- 
ative in Sleeper v. Van Middlesworth,4 Denio, 431, with the 
difference that in that case, the witness impeached had re- 
moved four years before from the neighborhood from which 
the testimony that was offered against him came. The court 
said: “It is not, looking to common experience in human 
conduct, generally found to be true that a thorough change 
from a bad to a good character, is wrought within four years. 
It may, and it is to be hoped, often does occur; but such is 
not the common course in life. On the contrary there is a 
strong probability that one whose general character was bad 
four years since, is still of doubtful or disparaged fame. So 
much at least may be asserted without evincing the feeling 
of a misanthropist or any unseemly lack of charity. It ap- 
pears to me, therefore, that the court erred in rejecting the 
evidence.” None of the court dissente “dd. 

The same views, in effect, were taken of the subject by 
this court in Martin’s Ex’r v. Martin, 25 Ala. 201. Light 
is thrown upon “the present charac ter of the witness,” “by 
reflections from it as it was disclosed in the recent past. 
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The judgment of the Circuit Court must be reversed and 
the cause remanded. 

Let the prisoner remain in custody until discharged by 
due course of law. . 


Peacher v. State. 
Larceny of Outstanding Crop. 


1. Eleclion by prosecution; what does not amount to.—The introduction 
of a witness who testified to seeing the defendant commit a larceny on three 
successive days, she being alone on the first two occasions, but present with 
her son on the last, is not of itself, in the absence of any attempt on the part 
of the State to particularize or identify either of the offenses, an election to 
proceed for a conviction on either of the larcenies committed in the son's 
absence. 


APPEAL from the Circuit Court of Lowndes. 

Tried before the Hon. JAMES Q. Situ. 

The appellant, Tom Peacher, was indicted for stealing “a 
quantity of corn, to-wit, one bushel of corn, said corn being 
a part of the outstanding crop of corn belonging to William 
D. McCurdy, against the peace,” c. 

The State introduced a witness who testified that she saw 
defendant, on three successive days, steal corn from the out- 
standing crop of corn belonging to W. D. McCurdy, in 
Lowndes county, and before the finding of the indictment; 
that the first day, no one was with her, but on the third day 
her son was with her, and also saw the defendant steal the 
corn. The State then introduced the son, and asked if he 
“saw defendant taking corn from W. D. McCurdy’s field?” 
The defendant objected to the question, and asked the court 
to confine the witness to the first day spoken of by the first 
witness for the State. The court overruled the objection, 
and defendant excepted, and the witness testified that he 
was with his mother, the first witness, and saw defendant 
taking corn from the outstanding crop of corn of W. D. 
McCurdy. The court told the jury that any statement by 
the first witness as to the two other takings before the time 
when defendant was seen by both the witnesses, was not in 
evidence, and must not be considered. Throughout the trial, 
all the testimony was confined to the act seen by both of the 
witnesses. 
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This was all the evidence, and the defendant asked the 
court to give the following written charge: “That in deter- 
mining the guilt or innocence of the defendant the jury are 
confined to the evidence of the first criminal act of which 
the State introduced evidence, and unless the evidence taken 
with all the facts and circumstances proved as to said first 
act, satisfied the jury beyond a reasonable doubt of the guilt 
of the defendant, they must acquit him.” The court refused 
this charge, and the defendant excepted. 


Joun Enocus, for appellant.—The court should have con- 
fined the State to proof of the first act shown by its first wit- 
ness, and therefore should have given the charge asked.— Mc- 
Pherson v. State, 54 Ala. 221; Crocheron v. State, 30 Ala. 
542; Elam v. State, 24 Ala. 48. 


H. C. Tompkins, Attorney-General, contra.—The evidence 
nowhere shows that the State had done anything which 
amounted to an election to prosecute for the act first seen by 
the first witness. It does not appear that the State had first 
introduced evidence of the taking on the first day, which 
would make the authorities cited by the appellant’s counsel 
applicable; if they can be made to apply to the questions 
involved in this case at all. On the other hand, this bill of 
exceptions expressly states that all the evidence as to the 
two first days was excluded from the jury, and throughout 
the trial the evidence was confined to the taking on the third 
day. The defendant had no right to force the State to elect 
to prosecute the act first committed in point of time.—35 
Ala. 351; 52 Ala. 386; 42 Ala. 532; 41 Ala. 405; 39 Ala. 252. 


BRICKELL, C. J.—The indictment contains a single 
count, charging the appellant with stealing corn, part of an 
outstanding crop; is in the general form prescribed by the 
Code, omitting any express averment of time or place, and 
in terms, is broad enough to allow the introduction of evi- 
dence of any larceny of corn, part of an outstanding crop, 
the property of the individual named as owner, committed 
within the bar of the statute of limitations, before the finding 
of the indictment. It must however be construed as charg- 
ing but one larceny, and the evidence must be confined to 
one distinct, substantive offense. If the State should offer 
evidence of several distinct offenses, the court would compel 
the prosecuting officer to elect the one for which he would 
ask a conviction.—Elam v. State, 56 Ala. 48; Crocheron v. 
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State, 30 Ala. 542; Hughes v. State, 35 Ala. 251; Smith », 
State, 52 Ala. 384. As a general rule, it may be stated that 
when the State offers evidence of an offense, or of facts and 
circumstances which will constitute an offense within the 
terms of the indictment, identifying and individualizing jt 
before the minds of the jury, an election is made to prosecute 
for that offense, which can not be subsequently abandoned, 
and another distinct act, or other facts and circumstances 
proved as ground of conviction. In Hughes v. State, supra, 
it was said by this court, “it is difficult to lay down a clear 
rule, which will enable the circuit courts to determine in all 
cases, when the prosecutor has made his election of the par- 
ticular act or offense for which he will proceed in a given 
case. Some latitude must be allowed to that officer while 
conducting the preliminary examination, that he may ascer- 
tain the particular act or transact‘on to which the witness 
refers. To require him to elect, before he has learned enough 
to enable him to individualize the transaction, would, in 
many cases, work a denial of justice. When however he 
has pursued the inquiry until a particular act or transaction 
has been brought before the minds of the jury,—has become 
identified or individualized—if he then prosecute the inquiry 
with the view of learning the details and particulars of the 
act or transaction, he must then be held to have made his 
election.” The great purpose of the rule is to prevent preju- 
dice to the defendant in the minds of the jury by the intro- 
duction of evidence of offenses for which he is not really 
indicted, to which he is not finally to answer, and building 
up a conviction on inferences of guilt from the fact that he 
had committed another offense.—Gassenheimer v. State. 52 
Ala. 313; 1 Bish. Cr. Pr. § 462. 

The State introduced a witness, who, without objection 
from the defendant, proved that on three successive days, 
she saw the defendant stealing the corn of the prosecutor. 
On the first two days no one was with her, but on the third 
day her son was, and also saw the defendant taking the corn. 
The son was then introduced, and against the objection of 
the defendant, was permitted to testify to the larceny on the 
third day, the court excluding all evidence of the other lar- 
cenies. A case for election was doubtless presented, and it 
was the duty of the court to order it, confining the evidence 
to one of the larcenies. A state of facts may have existed, 
which would have authorized the introduction of evidence 
of the others, to have aided in the proof of the one for which 
a conviction was claimed.— Mason v. State, 42 Ala. 532; In- 
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gram v. State, 39 Ala. 252. The admissibility of the evidence 
for that purpose, is not the question presented. The single 
inquiry is, whether the State had made an election to pro- 
ceed for a conviction for the offenses, or either of them, com- 
mitted in the absence of the son, before the court intervened, 
and confined the evidence to the larceny which he saw. 
That question must be answered negatively. It is not shown 
that the State had in any way particularized or identified 
either of the offenses. The witness stated that she had on 
three successive days seen the defendant stealing the corn 
of the prosecutor, and that on one of these days, her son was 
with her. No one offense was distinguished from the other, 
except as to the time of its occurrence, and the State was 
not bound to confine the evidence to the order of time in 
which they were committed. There was no attempt to 
inquire into the particalars of either offense, until the court 
intervened. The intervention was acted on by the prosecu- 
ting officer, and a conviction had only on evidence of the lar- 
ceny witnessed by the son. We find no error in the record, 
and the judgment is affirmed. 


Ladd v. Dubroca. 
Real Action in the nature of Ejectment. 


1, Tax-collector’s deed of land; when color of title-—A tax-collector’s 
deed of land sold for payment of taxes, without proof of his authority to 
sell, may constitute a claim and color of title, the element of an adverse 
possession. 

2. Charges; when properly refused.—The court is not bound to modify 
or reform instructions requested; and if asked in terms which may mislead, 
or require explanation or modification, they may be refused. 

8. Adverse possession; what not necessary to constitute.—Color of title 
is not necessary to constitute an adverse possession, on which the statute of 
limitations will operate, or which will avoid a conveyance by one out of pos- 
session; a ond side claim of title openly asserted as hostile to the true 
owner, renders the possession adverse. 

4. Same; when commences under tax title.—If a purchaser at tax sale of 
lands, enters into possession under the purchase, before the delivery of the 
deed, bona side claiming title, his possession is adverse from its inception, 
and not merely from the date of the delivery of the deed; though its deliv- 
ery may be necessary to constitute color of title. 

5. Same ; what does not break continuity of.—The forcible interruption 
of possession by a naked trespasser, redressed by legal remedies, can not be 
set up by him to break the continuity of an adverse possession. 
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APPEAL from the Circuit Court of Mobile. 

Tried before Hon. Henry T. TOULMIN. 

This was a real action under the Code, brought by the 
appellant, John M. Ladd, against the appellee, Sylvester 
Dubroca, to recover possession of a certain tract of land 
situated in Mobile county. The case was tried on the plea 
of the general issue. . 

On the trial, the plaintiff introduced Vol. 3 of the Amer- 
ican State Papers; Public Lands, vol. 3, page 10, No. 67, 
being No. 234 Land Claims east and west of Pearl river, 
communicated to the House of Representatives January 5, 
1816—Report No. 3, No. of Registry 67—and an act of Con- 
gress relating thereto confirming a grant by the Spanish Goy- 
ernment of the lands in controversy to John, Daniel, and 
senjamin Ward; and produced evidence tending to show 
that John Ward died on or about the year 1839, and that 
he had a son named Daniel, who had also died a few years 
ago. There was also evidence tending to show the execu- 
tion of a deed conveying all their interest in the premises in 
controversy to the plaintiff, by Daniel and Tarleton Ward, 
who were the sons of John Ward, and a similar deed by 
Henry Ward, Emeline his wife, and Patrick Ward. The 
depositions of Henry and Emeline Ward were taken by the 
plaintiff. Henry Ward testified that he was a son of John 
Ward, and that he had four brothers, Patrick, Tarleton, Dan- 
iel, and Moses, and one sister, Nancy. He further testified, 
he knew nothing of the land except from hearsay; that he 
had heard his father and brothers, who were all older than 
he was, speak of living in the neighborhood of the lands in 
controversy, and that he had never been on them. The de- 
fendant claimed under a tax title obtained in August, 1860. 
None of the legal requirements of a tax title were shown, 
except it appeared that the lands in question were assessed 
to one Sylvester Dubroca, then deceased, and that one M. 
Dubroca had requested the tax-collector to sell the land, and 
at the sale had become the purchaser, and that defendant, 
who was a son of said Sylvester Dubroca, and a nephew of 
M. Dubroca, claimed title through said M. Dubroca. To 
the introduction of the tax title, and all deeds and acts 
thereon or thereunder, the plaintiff objected ; but his objec- 
tions were overruled and the evidence admitted, and he ex- 
cepted. The defendant also introduced a deed to the prem- 
ises made to him by Nesin Dubroca, brother of M. Dubroca, 
who purchased at the tax sale. 

There was evidence tending to show that the said M. Du- 
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proca died in possession of the land, in 1869 or 1870, claim- 
ing the same as his own; that he died intestate, without 
children, and that the said Nesin Dubroca was his only sur- 
viving brother. 

There was evidence that in the spring of 1867 the plain- 
tiff was in possession, and was ousted by process of forcible 
entry and detainer, on the 15th of February, 1869, at the 
suit of M. Dubroca. 

There was also evidence tending to show that Sylvester 
Dubroca, the father of defendant, had possession of the land, 
cutting wood and timber on it and claiming it as his own, 
for many years prior to 1860. This was substantially all the 
evidence. 

The plaintiff requested the court to give the following 
written charges: 

“3. That if the jury believe that the plaintiff represented 
the persons referred to in the report of the commissioner as 
Wards ‘67,’ then the defendants can not successfully defend, 
unless the defendant has shown a continuous, adverse pos- 
session under claim of title for ten consecutive years.” 

“4, That the adverse possession in this case does not com- 
mence under the alleged tax title, until its delivery to the 
defendant, or ancestor, or grantor.” 

“9. That the sale of Wards to Ladd, if Ladd was in pos- 
session of the land at the time the deeds were made, and 
that the possession is not such by the defendant as to avoid 
the deed to Ladd, unless Dubroca was in the actual posses- 
sion of the land conveyed at the time the deeds were made.” 

“14. That defendant can not estimate the period of time 
during which Ladd was in possession, if he was, from 1867 
to 1869, 2. e. from the spring of 1867 to February, 1869, as 
a part of his adverse possession.” 

A separate exception was reserved to the refusal of the 
court to give each of these charges. 

The court, at the request of the defendant, gave the fol- 
lowing charges, which were in writing: 

“1. The jury must be satisfied from the evidence that the 
John Ward from whom the plaintiff claims to derive title, 
was the same identical person named in the claim said to be 
confirmed by Congress to Benjamin Ward, Daniel Ward, 
and John Ward; and if they are not satisfied of this, the 
plaintiff can not recover. 

“2. The claim being in favor of Daniel Ward, Benjamin 
Ward, and John Ward, the John Ward from or through 
whom the plaintiff claims could only recover one undivided. 
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third part thereof, and his grantee can not recover any more 
than John Ward could under the evidence. 

“3. If the jury believe from the evidence that John Ward 
left five children surviving him, and the plaintiff having 
obtained a deed of three only, the plaintiff can in no case 
recover more than three undivided fifths of one-third part 
of the land sued for, without proof that John Ward was the 
heir of Daniel and Benjamin Ward named in the State Pa- 
pers.” . 

To the giving of each of these charges, the plaintiff sepa- 
rately excepted. 

The various rulings to which exceptions were reserved are 
now assigned as error. 


ALEX. McKinstry, for appellant. 
L. H. Faitn, contra. 


BRICKELL, C. J.—1. The deed of a tax-collector pur- 
porting to convey lands, sold by him for payment of taxes, 
without proof of his authority to sell, may constitute a claim, 
and color of title, the element of an adverse possession, 
Dillingham v. Brown, 38 Ala. 311. There was no error con- 
sequently in the admission of the deed from the tax-collector 
to Dubroca. 

2. If the defense had been limited to the statute of lim- 
itations, the bar of the statute could not have been invoked, 
without evidence of a continuous adverse possession for ten 
years before the action was commenced. The third charge 
requested would then perhaps have been proper. But the 
defense was not limited to the operation of the statute of 
limitations. The conveyances under which the appellant 
claimed title were assailed on the ground that at the time of 
their execution, the grantors were out of possession, and the 
lands were held adversely. It is the fact of an adverse 
possession, existing at the time of the conveyance; the fact 
that the alienation is of that which lies in entry or re-entry, 
of a mere cause of action, without regard to the length of 
time such possession may have continued, which avoids the 
conveyance. If this charge had been given in the broad 
terms in which it was requested, it would have led the jury 
to believe that the defense founded on the fact of adverse 
possession, when the conveyances to the plaintiff were exe- 
cuted, could not be sustained, unless the possession was con- 
tinuous for ten years. A court is not bound to modify or 
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reform instructions requested. If the party requests them 
in terms which may mislead, or if they require explanation 
or modification, they may be refused. 

3. Color of title is not neoessary to constitute an adverse 

ossession, on which the statute of limitalions will operate, 
or which will avoid a conveyance. A bona fide claim of title 
openly asserted as hostile to the true owner, renders. the 
possession adverse.—JTinton v. Nelms, 13 Ala. 222; Aber- 
erombie v. Baldwin, 15 Ala. 363; Herbert v. Hanrick, 16 
Ala. 581. The deed of the tax-collector may have been color 
of title only from the time of its delivery. Yet, if the pur- 
chaser entered into possession, under his purchase, before its 
delivery, claiming title, the possession was adverse not from 
the delivery of the deed, but from its inception. The bill 
of exceptions does not purport to set out all the evidence, 
and it is not shown when possession was taken under the 
purchase at the tax sale, nor when the deed of the collector 
was delivered. If the proof was undisputed, (which if nec- 
essary to sustain the ruling of the Circuit Court, we would 
be bound to presume), that possession was taken under a 
claim of title, before the delivery of the deed of the collec- 
tor, the fourth charge requested is erroneous. The adverse 
possession would commence from the entry of the purchaser 
or those claiming under him, and not from the delivery of 
the deed. 

4. The ninth charge requested is so ambiguous and con- 
fused, that it is difficult to understand. We suppose, how- 
ever, it was intended to assert that if Ladd was in actual 
possession when the conveyances were executed to him, the 
prior adverse possession of Dubroca would not avoid them. 
But Ladd’s entry into possession was forcible, and he was 
ejected by the speedy pursuit of legal remedies. The forci- 
ble interruption of a naked trespasser redressed by legal 
remedies will not, as to him, avail to break the continuity of 
an adverse possession.—Farmer v. Eslava, 11 Ala. 1028, 
The fourteenth charge requested was properly refused, assert- 
ing as it does, that the period of Ladd’s forcible entry and 
detainer, ought to be deducted in computing the length of 
the adverse possession; the twelfth and thirteenth, because 
they assert that color of title is necessary to render a posses- 
sion adverse. 

5. It is not necessary to notice specially the several 
charges given at the instance of the defendant. They seem 
to assert plain propositions of law applicable to the evidence. 


Affirmed. 
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Walker et al. v. State. 
Indictment for Arson. 


1. Verdict of guilty as to one count ; effect of.—A verdict finding the de- 
fendants guilty on a particular count of the indictment, operates as an ac- 
quittal as to the other counts. 

» J Nolle prosequi; effect of entry of, as to one count.—An entry of nolle 
pros. as to one of several counts of an indictment, before the defendant js 
put in jeopardy by the empanneling and swearing of the jury for his trial, 
does not affect his acquittal of the count, but merely destroys that count, 
leaving the indictment as though the count had never been in it. 

8. Same.—Several persons were jointly indicted, in an indictment con- 
taining two counts, the first charging arson in the first degree, and the other 
in the second. When the case was called for trial four of the defendants 
appeared, and by leave of the court, the ‘State entered a nolle pros. as to 
the first count of the indictmeut; and the defendants pleaded guilty as to 
the. remaining counts, and were sentenced accordingly.”’ At another term, 
the remaining defendants went to trial on the indictment, on a plea of not 
guilty, and the j jury returned a verdict of guilty as charged in the first count, 
held: The entry of the nolle pros. put an end to the first count as to all the 
defendants, leaving the indictment as though it had originally contained only 
the second count; ‘and having been in jeopardy as to the seeond count, the 
defendants could not be again tried for that offense; but the first count hav- 
ing been put out of the indictment, there was nothing in it to authorizea 
verdict of guilty on that count; and though the jury found a verdict of guilty 
of that offense, the defendants were never in jeopardy under that charge, 
and could be again indicted and tried for arson in the first degree. 


APPEAL from the Circuit Court of Wilcox. 

Tried before Hon. JoHN K. HENRY. 

The appellants, Lewis Walker and Cato Sellers, together 
with others were indicted for arson, at the fall term, 1875, 
of the Circuit Court of Wilcox county. The indictment 
contained two counts, the first charging that the defendants 
‘did, in the night-time, wilfully set fire to, or burn a prison, 
to-wit, the jail of Wilcox county, which said prison was then 
and there occupied by persons lodged therein at night.” 
The second count charged the defendants with « wilfully 
setting fire to, or burning the jail of Wilcox county, the said 


jail then and there being a building erected for public use.” 


At the term at which the indictment was found, a trial was 
had as to all the defendants except the appellants. On the 
trial, the State entered a nolle prosequi as to the first counts, 
and the prisoners then on trial pleaded guilty to the second 
count, and were each sentenced to the penitentiary for five 
years. 
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At the spring term, 1878, the appellants were put on trial 
and the jury returned a verdict of “ guilty as charged in the 
first count of the indictment,” and assessed their punishment 
at ten years imprisonment in the penitentiary. 

The appellants moved in arrest of judgment on the fol- 
lowing grounds: 1. “ Because the first count of the indict- 
ment upon which the jury rendered their verdict was ‘nol. 
prosed ’ at the fall term of the Circuit Court of Wilcox 
county, 1875.” 2. “ Because there was no count in the in- 
dictment charging the defendants with arson in the first 
degree.” 3. “ Because the verdict of the jury was without 
authority of law, there being no count in the indictment to 
authorize such a verdict, it appearing from the record that 
said count on said indictment was nol. prosed at the fall term 
of the Circuit Court of Wilcox county, 1875.” This motion 
was overruled, and the defendants each sentenced to the pen- 
itentiary for ten years. It was shown on the trial that the 
appellants were not present when the “ nolle prosequi” to the 
first count was entered, being then confined in the peniten- 
tiary on another charge. 


JAMES T. Beck, and JOHN McCASKILL, for appellants. 
The count upon which the jury found their verdict was nol. 
prosed at the fall term, 1875, and there was no count in the 
indictment which charges arson in the first degree. The de- 
fendants could make no objection to the indictment before 
trial, because the only count in the indictment was the sec- 
ond count, and that was a good one. 


H. C. Tomkins, Attorney-General, contra.—The appel- 
lants were not present when the nolle prosequi was entered, 
and they were not parties to the proceeding; they would 
have been bound by no action or step taken at the time, and 
consequently can claim no advantage of anything which oc- 
curred then. The proceeding was “es inter alias acta” as 
to them. 


STONE, J.—The defendants were found guilty on the 
first count in the indictment, without any mention in the 
verdict of the second count. This is equivalent to a verdict 
of not guilty on the second count, and the prisoner can not 
again be indicted or tried on that count.— Murray & Bell v. 
The State, 48 Ala. 675. 

Seven persons, including the two appellants, were charged 


~ 


in one indictment with the crime of arson. The indictment 
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contained two counts, each charging the setting fire to, or 
burning the jail of Wilcox county. In the first count it was 
charged that persons occupied ‘or lodged in said jail at night, 
This is arson in the first degree.—Code of 1876, § 4346. 
The second count describes the jail as a building erected for 
public use. This is* arson in the second degree.—Code of 
1876, § 4347. There is a wide difference in the measure of 
punishment attached to the two degrees. The indictment 
was found and filed in court at the fall term, 1875. At the 
same term, three of the defendants, not including the appel- 
lants in this case, were tried and convicted. The minute- 
entry states that the defendants, William Simpson, Monday 
Knox, H. C. Stephens, alias Calvin Stephens, and Robert 
Green came into open court, in their own proper persons 
and by counsel, “and the State with leave of the court 
entered a nolle prosequi as to the first count of the indict- 
ment, and thereupon the defendants, William Simpson, H. 
C. Stephens, alias Calvin Stephens, and Robert Green, each 
pleaded guilty as charged in the second count of the indict- 
ment,” &c. Sentence was then pronounced on them. The 
defendants in the present case, Lewis Walker and Cato 
Sellers, were put on trial at the spring term, 1878, on the 
plea of not guilty. The verdict of the jury was, “ we, the 
jury, find the defendants, Cato Sellers and Lewis Walker, 
guilty as charged in the first count of the indictment.” It 
was then moved in arrest of judgment that the said first 
count of the indictment having been nol. prosed, there re- 
mained in the indictment only the second count; and the 
verdict of the jury being an acquittal of the charge con- 
tained in the second count, the prisoners were entitled to 
their discharge. The court overruled the motion, and sen- 
tenced the prisoners each to confinement in the penitentiary 
for ten years. 

The entry of a nolle prosequi—(unwillingness to further 
prosecute)—in a criminal cause, before the defendant is put 
in jeopardy by the empanneling and swearing the jury for 
his trial, is of frequent occurrence. The effect is, not to ab- 
solve the prisoner from liability for further prosecution for 
the same offense. Its only effect is, to put an end to the then 
prosecution, before the prisoner had been jeoparded there- 
under.—See State v. Kreps, 8 Ala. 951; State v. Blackwell, 9 
Ala. 79; Barnett v. The State, 54 Ala. 579; 1 Bish. Cr. Law, 
(6th ed.) $$ 1014, 1015, et seg. This, however, is not the 
question presented by this record. 

‘We think when the State entered a nolle prosequi of the 
Vor. LxI. 
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first count in the indictment, the effect was to destroy en- 
tirely that count, and to leave the indictment as containing 
only one, the second count. : It stood then as if the grand 
jury had never preferred the first count. To hold otherwise, 
would be to enter on complications and embarrassments, 
upon which, in the absence of precedent, or some more sub- 
stantial argument than we have yet perceived, we fear to 
enter. We think this question entirely unlike that which 
was considered in Aaron’s case, 39 Ala. 75. The result is 
that the defendants were put to trial solely on the second 
count; and as we have shown above, the jury acquitted them 
of that charge. The verdict furnishes no warrant whatever 
for the judgment which the court pronounced, and the same 
must be reversed. But, inasmuch as the defendants have 
not been put in legal jeopardy on the charge contained in 
the first count, they may be again indicted for that offense. 

Reversed and remanded, but the prisoners will remain in 
custody until discharged by due course of law. 


Williams wv. State. 
Indictment for Forgery. 


1. Grand jury, power of legislature to prescribe mode of drawing.—While 
the constitution prohibits indictments otherwise than on the presentment of 
a grand jury, it imposes no restraint or limitation on legislative power in 
declaring the mode in which the jurors shall be drawn or summoned, or 
which inhibits the consultation of public convenience in determining whether 
the jurors shall be selected from the body of the county at large, or from a 
particular vicinage. 

2. Act establishing Perry Court of (Quarter Sessions ° constitutionality of 
ninth section of —The ninth section of the act establishing the Court of 
Quarter Sessions for Perry county, requiring that the grand jurors for the 
November term of the court, shall be drawn from the immediate vicinity in 
which the court was held, is not violative of the letter, spirit, or purposes, of 
the constitution. 

3. Forgery, what subject of.—A writing in words and figures as follows: 
“Uniontown, August 23, 878. Mr. Cohen.—Please send me ten dollars, and 
Iwill sell some cotton next wevk and pay you the money back. Henry 
Goldmon,’’ may be the subject of forgery. 

4. Fraudul nt inte nt: what suffict nt averment of.—When the intent to 
defraud or injure is an ingredient of an offense, the indictment may aver it 
generally. : 

5. Proof of handwriting, what evidence not admissible to prove—It is 
error to allow a witness, who confesses having written the forged instrument 
under the direction and at the request of the prisoner, to write in the pres- 
ence of the court and jury a similar instrument, for the purpose of compari- 
son between the two, or to sustain such witness, when impeached. 


(3) 
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APPEAL from Perry Court of Quarter Sessions. 

Tried before Hon. PowHatraNn LOcCKET?. 

The appellant, and one Green Lewis, Jr., were jointly 
indicted for forgery at the November term, 1878, of the 
Perry Court of Quarter Sessions. In accordance with the 
ninth section of the act establishing the Court of Quarter 
Sessions, the grand jury was composed exclusively of persons 
who resided i in Uniontown beat. The indictment charged, 
in the Code form, that the defendant did forge “an order for 
money, in w ords and substance as follows : 

“ UNIONTOWN, August 23, 878. 

““Mr. Cohen.—-Please send me ten dollars, and I will sell 
some cotton next weak and pay you the money back. 

* HENRY GOLDMON,” 

On the trial, the State entered a nol. pros. as to Green 
Lewis, Jr., and upon the demand ofa trial by jury, by the 
appellant, ordered the sheriff to summon twenty-four persons 
from w hom to select the jury to try this case. 

Elias Cohen, a witness for the State, testified that he was 
a clerk in the store of C. M. Cohen, who carried on business 
in the town of Uniontown ; that on the 23rd of August, 1878, 
about dusk, one Jack Williams, brought to him at the said 
store an instrument in writing, which corresponds in words 
and figures with the writing set out in the indictment; that 
doubting the genuineness of it, he carried it to Mr. R. Cohen, 


who was the cashier in said store, and also to a nephew of 


Mr. Henry Goldman, and they concluded at once that the 
writing was not genuine; that Mr. Goldman spelled his 
name ‘‘Goldman” and signed it “ H. F. Goldman,” while 
in the instrument his name was signed ‘ Henry Goldmon,” 
and that Mr. Goldman drew his orders on “ C, M. Cohen,” 
while the instrument was addressed to “ Mr. Cohen.” This 
witness further testified that from his knowledge of the hand- 
writing of Mr. Goldman, and of his manner of doing busi- 
ness, he did not think he could have been defrauded by it, 
although at first he had serious doubts of its genuineness, 
and would have sent the money if the instrument had been 
genuine. 

R. Cohen testified to the same facts, except that he detected 
at once that the writing was a forgery and could not have 
been deceived by it. He also testified that he would have 
paid the money had the order been genuine. 

Jackson Williams, another witness for the State, testified 
that the defendant, and Green Lewis, Jr., came to him in 
the afternoon of the 23rd of August, 1878, and borrowed a 

‘VoL. LX!. 
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lead pencil, the defendant saying that he wanted to write a 
note or a letter, and that then they went across the street, 
and later in the evening, the defendant gave him the paper 
above described, and requested him to carry it to Mr. Cohen, 
and that he did so, and gave it to Mr. Elias Cohen, who 
asked him where he got it from ; that he told him the defend- 
aut gave it to him ; that he received nothing from Mr. Cohen, 
who told him to tell the defendant to come back in the morn- 
ing; that he delivered this message, but the defendant did 
not go, and that he (witness) was ignorant of the character 
of the paper, or what it was for. 

Green Lewis, Jr., was then introduced, and testified that 
on the 23rd of August, 1878, the defendant came to him and 
requested him to write a note for him to Mr. Cohen for ten 
lollars, stating that Mr. Goldman had given him a note for 
that amount, but that he had lost it, and he wanted one just 
like the one he had lost, so he could ret the money to carry 
back to Mr. Goldman; that defendant lived with Mr. Gold- 
man at the time; that he (Williams) could not write; that 

borrowed a pencil from Jackson Williams, and went 
over to Mr. D. Hertz’s store, and witness wrote the said 
instrument above described, at the request of the defendant, 
and did not expect to share with the defendant in the money 
obtained thereon. ‘The instrument described in the testi- 
mony of Elias Cohen was shown to witness and identified by 
him. The defense having impeached the witness Green 
Lewis, the State re-called him, and requested him, in the 
presence of the jury, to write a note similar to the one 
described, and the said witness wrote in the presence of the 
jury (without having the instrument alleged to be forged 
near him) in words and figures as follows: 

* UNIONTOWN, August 23. 

“Mr. Cohen.—Please send me $10 dollars and i will sell 

some cotton next week and pay you. 


tey 


“ HENRY 
“ GOLDMON.” 

The State then offered said writing to the jury as evidence, 
for the purpose of a comparison with the instrument alleged 
tohave been forged. The defendant objected to the intro- 
duction of said writing in evidence, because it had not been 
proven that witness wrote it, and because it was irrelevant 
and immaterial. The court overruled the objection and 
allowed said writing to go to the jury as evidence, for the 
purpose of comparison as aforesaid, to which ruling the 
defendant excepted. 
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This was in substance all the evidence, and the court. 
among other things, charged the jury as follows: 

“ Forgery is the false making or material alteration of an 
instrument which has the capacity to impose a legal liability 
with the intent to defraud or cheat.” “I charge you that 
this is such an instrunrent in writing as is the subject of the 
crime of forgery.” “That the general averment of the 
intent to defraud is sufficient without alleging and proving 
that any particular person was defrauded, or intended to be 
defrauded.” To each of said charges the defendant excepted, 
The defendant then asked the following charges in Writing : 
“1. If the jury believe from the evidence that the instru- 
ment alleged to have been forged was such as not to impose 
on C. M. Cohen, or either of the Cohens, then they must 
acquit the defendant.” “2. If the jury believe from the 
evidence that the instrument alleged to have been forged 
was in words and substance as follows, to-wit: f 

“ UNIONTOWN, August 23, 878. 

‘Mr. Cohen.—Please send me ten dollars and i will sell 
some cotton next week and pay you the money back. 

‘“ HENRY GOLDMON, 
then the said instrument is not an order for money, and the 
defendant can not be convicted under this indictment.” The 
court refused to give either of these charges, and the defend- 
ant separately excepted. The jury having returned a verdict 
of guilty of forgery in the second degree, the defendant 
moved in arrest of judgment on the ground, among others, 
“that the instrument set forth and described in the indict- 
ment, is not an order for money.” This motion was over- 
ruled, and the defendant excepted. The charges given, and 
the refusal to charge as requested, the admission of the paper 
written by the witness in the presence of the jury, and the 
overruling of the motion in arrest of judgment, are now 
assigned as error. 


E. M. Vary, Jonn F. Vary, C. D. Hooter, and Geo. 
H. BRADFIELD, forappellant.—1. The indictment in this cas 
was not found by a legal grand jury. Section nine of the 
constitution provides “that no person shall, for any indict- 
able offence, be proceeded against criminally by information, 
&e., provided that in misdemeanors the General Assembly 
may dispense with a grand jury,” &c. Section twelve: 
“ That the right of trial by jury shall remain inviolate.” An 
indictment is an accusation in writing presented by the grand 
jury of the county, charging a person with an indictable 
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offense. —Code of 1876, § 4781. See 4 oe 302 and 
note; Bouv. Law Dict. title Indictment, 18 ed. The grand 
jury was se ‘lee ted from among the best citizens of the county, 
some out of every hundred. — Blackstone, 302, 303; Bish. 
Crim. Prac. 1868, vol. 1,§ 721; Proffatt on Jury Trial, § 41. 
And the statutes of this State. t ave always re¢ >quired the grand 
jury to be selec ted from among the citizens of the county. 
Code of 1876, § 4732. The act to establish the Court of 
- nsec Sessions of Perry county is unconstitutional, so far 
as it confines the selection of persons to serve as grand jurors 
to the residents of Uniontown beat. It deprives the citizen 
of the privilege of being free from criminal proceeding, except 
upon the indictment of a grand j J iry of hisecounty. Statutes 
which would deprive a citizen of rights of person and prop- 
erty, without a regular trial ac is “ast to the course and 
usage of the common law, would not be the law of the land. 
1 Kent Com. 5 ed. vol. 2, pp. 12, 15 and note b.; 4 Dev. (N. 
C.) 15. 

‘he instrument is not an order. It is not properly desig- 
nated | Vv the term emploved in the indictment. It is not 
an order for money. Itisa mere authority for one to furnish, 
and another to receive money on the credit of the drawer, 
which, when executed, created a debt baroy from the drawer. 
3 Ala. 494; 14 Ala. 590; 24 Ala. 489; 29 Ala. 684; Bish. 
on Statutory Crimes, $$ 325, 327, 335. The court erred in 
permitting the witness to write before the jury, and his 
writing to go to the jury as evidence. The instrument 
alleged to have been howe id had no legal capacity to defraud 
anybody but Cohen, as it was a mere request addressed to 
Cohen to lend money, and if it was so dissimilar in hand- 
writi &e., as not to deceive or defraud the Cohens, it 
could Sinden no one, and the charge ought to have been 
given. 


ritins 


Hn. C. TOMPKINS, Attorney-General, contra.—The consti- 
tution prol ui pits a person from being proceeded against crimi- 
— for this character of crime, except upon indictment, 
but does not undertake to limit the power of the legislature 
to prescribe qualifications as to who shall be grand jurors. 
As the legislature has gg to require that no person ex- 
cept a freeholder shall sit as a grand juror, so it would have 
aright to require the gr: weal jury to be selected from a certain 
community, as they have done in this ease, the law requiring 
the grand jury at one term to be selected from those subject 
to jury duty residing in Uniontown beat, and at the other 


| 
| 


| 
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terms from the rest of the county. As to the particular local}. 
ty in a county the jury is to come from, the power of the 
legislature is not limited ; the question for them is Only one 
of expediency. An order is defined by Worcester to: “be a 
written direction or-demand addressed to a person. ys 
order for money, therefore, would be a written diree ‘tion or 
demand for money. The instrument set out in the indict. 
ment is addressed to a Mr. Cohen, directs him to send the 
person by whom it purports to be signed, ten dollars, and js 
an order for money.—VeGuire v. State, 37 Ala. 162; Jones 
v. State, 50 Ala. 161 > TTort mv. State 9 53 Ala. 489. 

It is not necessary that the person committing the act of 
forgery should have had present in his mind an intention to 


defraud a particular person, if the consequences of his aet 


would possibly de sg some person.—3 Greenl. Ey. 89; 
Jone s wt mg 50 Ak 161 : Bog rs wv. Marse is, 2 a Xx K, 
356 ; Le q. . Mill,8 C.& P. 274; ; Reg. v. Cooke, 8 C. & P. 58 

The willow of the witness Lewis was admissible to cor- 
roborate him, the defence having attacked his ¢ hi iracter ; and 
though this evidence may not be of much we igl it. it is still 
a fact which, with others, may amount to conclusive proof. 
54 Ala. 528. It may not be admissible for the purpose of 
comparing handwriting, but it was admissible in confirmation 
of the witness’ testimony.—See 1 Greenl. Evy. § 581. 


BRICKELL, C. J.—1. The common law required that 
every indictment should be found by a grand j jury, twelve of 
whom at least must have been of the county in which the 
offense was committed, freemen, and lawful leige subjects. It 
was not required that they should be selected from that part 
of the county, in which the defendant dwelt, or from that 
part in whic h the guilty act was done—nor w ere these exclu- 
ded. The law was satisfied, when they were returned from 
the vicinage, which comprehended the county. The consti- 
tution declares “that no person shall for any indictable 
offense, be proceeded against criminally by information,” 
&e., excepting particular « cases, within which the present 
does not fall. This is unquestionably a constitutional guar- 
anty against prosecution otherwise than on the presentment 
of a grand j jury. For an indictment is at the common law, 
and under statutes existing prior to and at the adoption of 
the constitution, defined as an accusation in writing, returned 
into court on ‘the oath of the grand jury of the county, 
charging a person with an indic table offense. But there is 
no restraint or limitation on legislative power in declaring 
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the mode in which the jurors shall be drawn or summoned ; 
or which inhibits the consultation of public convenience, in 
determining whether the — shall be selected from the 
body of the county at large, or froma partic ‘ular vicinage. 

The ninth section of the act fod lishing the Court of Quar- 

ter Sessions for Perry County requiring that the grand j jurors 
for the November term of the court shall be drawn from the 
immediate vicinity in which the court was held, is not vio- 


lative of the ng — or purposes of the constitution. 
Sande ho v. Stat 9 ° Ala. 185. 
2. That the instrument charged to have been forged is the 


subject of forgery, and is an order for money, and was prop- 
erly so described in og indic tme nt, is too clear for contro- 
versy. [It is a written demand or direction addressed to a 
particular person for "the pa yment to another of a certain 
sum of money, purporting to be signed or drawn by one who 
thereby professe s To “td the right to draw it. Such a 
writing the authorities have settled is an —_ ‘r for the pay- 
ment of money within the meaning of kindred statutes. 
Bishop Stat. Crimes, $$ 327, 331. It a. be the order was 
drawn so u nskilfu lly that it would not have imposed upon 
or defrauded Coh¢ n to whom it is addressed. It is the evil 
intent to defraud—that the instrument forged shall be used 
as genuine, and not the capacity in fact of the instrument to 
accomplish the intent, which the law regards. Fraud may 
not be perpetrated ; no benefit may be derived from the instru- 
ment; yet, if there is the evil intent, consummated by the 
false making, and it is not a legal impossibility, from the 
want of legal capacity apparent on the face of the instrument, 
to deceive and defraud, the crime is committed.—2 Bish. Cr. 
Law, §§ 596, 603. 

3. The statute declares that when an intent to injure or 
defraud is an ingredient of an wr the indictment may 
aver it generally. —Code of 1876, § 4799. 

4. Upon the question, w hether the witness Lewis, who 
confessed having written the forged instrument at the request 
and under the direction of the appellant, should have been 
permitted to write in the presence of the court and jury a 
similar instrument, that the jury might institute a compari- 
son between the instruments, we think the court below erred. 
The rule which has prevailed in this State, borrowed from 
the English courts, is, that proven specimens of handwriting, 
can not be received for the purposes of comparison with a 
disputed instrument. The only recognized exception, if it 
can be termed an exception, is when other papers pertinent 
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to the issue on trial are properly in evidence, the jury may 
under the instructions of the court institute a comparison, 
Litile v. Beasley, 2 Ala. 703; State v. Givens, 5 Ala. 747; 
Bishop v. State, 30 Ala. 34; Kirksey v. Kirksey, 41 Ala. 626. 
The rule proceeds not only on the ground, that if it were 
otherwise, the issues before the jury could be indefinitely 
multiplied, and their attention distracted from the real matter 
in controversy, involving unreasonable embarrassment and 
delay in the administration of justice, but upon the broader 
ground of preventing fraud, which could be easily perpetrated 
in the selection of spurious, or prepared instruments for the 
purposes of comparison. When a comparison of writings 
is permitted, specimens prepare “l for the occasion are exclu- 
ded.—1 Whart. Ev. § 715. In King v. Donahue, 110 Mass, 
155, it was held, a party to an ac ‘tion, could not in the pres- 
ence of the jury write his signature for the purpose of having 
it compared with the disputed signature. The rule in refer- 
ence to proving handwriting, is, that the witness must not 
have derived his knowledge, from papers prepared for his 
instruction with a view to his testifving in the particular 
case.—1 Whart. Ev. § 707. Lord KENYON, in Stranger v, 
Searle, 1 Esp. 14, gave as a reason for the exclusion of the 
evidence, that “the party might write differently from his 
common mode of writing his name, through design.” And 
in Doe v. Suckermore, 5 Ad. & El. 705, it was said by CoLE- 
RIDGE, J., speaking of evidence of handwriting: “ The test 
of genuineness ought to be the resemblance, not to the for- 
mation of letters in some other specimen or specimens, but 
to the general character of writing, which is impressed on it, 
as the involuntary and unconscious result of constitution, 
habit or other permanent cause, and is therefore of itself 
permanent. And we best acquire a knowledge of this char- 
acter, by seeing the individual write at times when his man- 
ner of writing is not in question, or by engaging with him 
in correspondenc e; either supposition giving reason to believe 
that he writes at the time, not constraine lly, but in his natu- 
ral manner.”” There are cases in which a witness denies his 
signature, and may on cross-examination be compelled in the 
presence of the court to write his name for the purposes of 
comparison. This may fall within the latitude of a cross- 
examination, and whenever permitted, of that examination, 
the signature so written becomes a part. But it would open 
too wide a door for fraud, if a witness was allowed to corrobo- 
rate his own testimony, by a preparation of specimens of his 
writing forthe purposes of comparison. By design a corres- 
VoL, LXI. 
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pondence with, or a departure from the disputed writing 
could be fabricated ; and whether there was such design, is 
an inquiry with which the jury should not be embarrassed. 

This error compels a reversal of the judgment of convic- 
tion, and it is not necessary to prolong this opinion by a 
decision of the other questions presented. The judgment is 
reversed andthe cause remanded. The prisoner will remain 
in custody until discharged by due course of law. 


Philippi cé# al. v. Philippi. 


Bill in Equity to declare and enforee Trust, and compel 
Sy ttle side nt of Partin rsh ip Accounts. 


1. Bill to establish partnership 3 t mcaintainablee—A bill will not 
e entertained to establish a partnership between two persons, settle its deal- 
ws, and declare one of them trustee for the benefit of the other as to pur- 
chases of real estate, when more than twenty years have elapsed since the 

erual of the rl oht, before Ss lit bi rought, d ring all of which pe riod the de- 
fendant denied and disregarded the rights val = other alleged partner: and 
the fact that the partners were brothers, complainant being ta se ti » liti iga- 
tion, and on that account failing to sue in time, will not alter the case. 

2. Stale de ds; is to.—Where a claim is sought to be enforced, 


efe within the operation of the rule against stale demands, the com- 
inant should show by positive and specifle allegations, some act or recog- 


nla 
Iw} > al , . : oe 
nition of the party sought to be charge d, within the period which will take 








the case out of the rule: mere general and vague averments of facts and 
‘ireumstances, out of which the right sought to be enforced arises, or on 
hich recognition of it is S ught to be bas ad, will not suffice. 


APPEAL from Chancery Court of Mobile 

Heard before Hon. H. AUSTILL. 

The appellants, who are the widow and children of An- 
gelo M. Philippi, (the widow also being his administratrix,) 
filed this bill on the 17th of April, 1877, against the appel- 
lee, Antonio Philippi, seeking thereby to establish a part- 
nership between the appellee and said Angelo, and to compel 
a settlement of its affairs; and, secondly, to have the said 
appellee declared a trustee for the said Angelo as to an inter- 
est in certain property which is deseribed in the bill, and to 
have dower there x assigned to the widow. 

The case made by the bill is as follows: About the year 
1835, Angelo M. P hilippi, a native of Corsica, came to Mo- 
bile and engaged in business as a saloon and boarding-house 
keeper. He was thrifty and prospered, so that in 1840 he 
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was deemed a man of means, and in that year became q 
naturalized citizen of this State. 

About the year 1840 or 1841, the appellee, Antonio Philippi, 
the younger brother of Angelo, also came to Mobile. Anto- 
nio on his arrival was apparently in humble circumstances, 
and without employment. Angelo lodged him, gave him 
employment, and finally associated him in business with him- 
self. Their affairs continued to prosper, and in 1845, the 
elder brother being then a man of wealth, resolved to revisit 
his native land. Upon his departure, he placed all his prop- 
erty in the custody of Antonio, in trust, to manage and invest 
for him, which trust Antonio accepted, and acknowledged by 
writings signed by him; and Antonio continued to carry on. 
for the joint benefit of himself and his brother, the partner- 
ship business in which they had previously been engaged. 

Argelo remained in Corsica eleven vears, and while there 
married his wife Angela, by whom he had a number of chil- 
dren. 

In the meantime, Antonio remaining in Mobile, managed 
his brother’s affairs and property with skill, as well as the 
joint business in which they were partners. The magnitude 
of this property and business was such that in May, 1847, 
Antonio held the sum of $10,000 the property of his brother, 
on which he was to pay him interest ; and for the year end- 
ing November, 1847, the profits of the joint business was 
$8,000, and the income derived for the same period from 
slaves, which Antonio held as the joint property of himself 
and his brother, was $4,500. The bill charges that fora 
time Antonio kept true accounts between himself and An- 
gelo; that he invested the gains of himself and his brother 
largely in real estate, taking the title thereto in his own 
name; that in the year 1848, the real estate, consisting of 
six houses, thus held by him was of the value of $26,000, 
and that subsequently he bought a large amount of real estate 
with the revenue derived from these houses and the other 
joint property. 

In 1856, Angelo returned to Mobile and called on Antonio 
for a settlement of the partnership affairs, and for the pay- 
ment of his share of the profits, which the bill alleges Anto- 
nio from “ time to time” promised should be done. 

The bill further charged that the partnership had neve1 
been dissolved; that it never was insolvent, and had no debts 
outstanding against it; and “that no account had ever been 
had of the same, or division made of its assets finally.” . 
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Angelo died in Mobile intestate in May, 1874, leaving the 
appellants as his widow and heirs-at-law. 

The bill alleges, as a reason for the delay in asserting the 
rights claimed therein, “ that said Angelo repeatedly declared 
that the thought of a suit at law with a brother was repug- 
nant to him, and that he always expected his brother would 
render him a full account, and pay him his share of the prop- 
erty which he had placed with him in trust before leaving 
for Europe in and about the year 1845; that should defend- 
ant fail to do so, he repeatedly told his children that they 
would not be restrained after his death by the considerations 
which controlled him during his life-time, from proceeding 
against the defendant, his brother. 

~The appellee demurred to the bill, setting up the statute 

of limitations, and the staleness of the demand made therein, 
and on a hearing the chancellor sustained the demurrer and 
dismissed the bill. 

This decree is here assigned as error. 


F. G. BRoMBERG, and SrerHEeNs Croom, for appellants. 
The trust set up in the bill is a direct trust, and is evidenced 
by writing. No formality is necessary to create a trust.—1 
Perry on ‘Trusts, $$ 82, 83, 86; 2 Wash. on Real Prop. 442, 
446-7. Any writing signed by the party to be charged is 
sufficient to create a direct trust.—Code of 1876, § 2199; 1 
Perry on Trusts, S$ 79, 80, 81. And a direct trust is never 
barred by lapse of time.—2 Perry on Trusts, $$ 863, 866; 
1 Dan. Ch. Pr. (4 Am. ed.) 560, 618, n.3; 18 Wall. 509; 3 
Johns. Ch. 139; 5 Pick. 322. Mere lapse of time consti- 
tutes no bar to a bill to enforce a subsisting trust, and time 
begins to run against a trust only from the date of its open 
disavowal. Even unjustifiable delay and gross inattention 
on the part of the cestui que trusts furnish no bar to relief 
against persons conversant with the trust.—22 Ind. 149; 5 
Ves. 492-94; 4 Myl. & Craig, 52. No length of mere pos- 
session or occupation can bar the cestui que trust.—2 Wash. 
on Real Prop. 457, § 37; 8 Watts (Penn.) 509; 2 Hawk’s 
(N. C.) 290-1. Delay in instituting proceedings where the 
parties are members of the same family, is not so strictly 
regarded as where they are strangers to each other.—2 Story’s 
Eq. Jur. (10th ed.) § 1520d; 23 Ala. 690; 2 Seld. 268; 2 
Halst. Ch. 159. The cestui que trust can follow trust prop- 
erty, if not held by a bona fide purchaser without notice, or 
pursue the proceeds, or the substituted property.—1 Perry 
on Trusts, § 447 ; 18 Wall. 332 ; 3 How. (U.S.) 333; 3 Sneed, 
(Tenn.) 462. 
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Even if the heirs of icici are barred by lapse of time, 
vet his laches could not strip his widow of her dower rights 
in the property. These rights are : barred by lapse of 
time. Angelo died on the 4th of M: ay, 1874, and his widow’ 3 
rights then first became complete.—( ‘ode of 1876, §s 2232, 
92: 33 o>5 36 Ala. 532; 11 Ala. 386 ; Z Serib. on Dower, 4, S 3; 
ib. 135, § 4; 1 Perry on Trusts, § 324. Dower right is not 
affected by any act of the husband or by any adverse pos- 
session against him.—1 Wash. on Real Prop. (3d ed.) 284: 
17 Am. Law Reg. 319. Courts of equity have ‘uriedietion 
in the assignment of dower.—40 Ala. 538; 26 Ala. 547, 


STEWART & PILLANS, contra.—The partnership matter js 
very indefinitely stated. The allegations in respect to it are 
not sufficiently certain and explicit to found upon it a remedy 
which for eighteen years was not claimed by the decedent. 
The transaction set forth was simply an ageney, and not such 
a trust as calls for the jurisdiction of equity. The proper 
definition of a trust, in the sense required by a court of equity, 
is where there is a conveyance of title to a trustee for the 
use and benefit of a third person.—1 Perry on Trusts, ch. 1, 
p. 1, and particularly sections 1 and 2; and see sections 7, 

13, 16, 17, 18, and 24. The complainants call this an 
express trust. But an express trust is a contract, and must 
be a valid contract, not in violation of the statute of frauds 
and if not to be executed within a year is void as a contract 
unless there be a memorandum in writing.—See (Statute of 
Frauds), 1 Perry on Trusts, 66, $$ 82, 83. The statutes of 
Alabama recognize and enforce this principle absolutely as 
to lands.—Rev. Code, $1590. The bill does not say whether 
the property left in the hands of Antonio was real or per- 
sonal. The trust is not defined, but if it is to be construed 
for accumulation, then another statute is in the way of recov- 
ery.—Rey. Code, § 1580. If the trusts set up in the bill 
are constructive trusts, they are within the application of the 
statute of limitations. —See Coyle v. Wilkins, and James v. 
James,in manuscript. The demurrer was properly sustained. 
11 Ala. 344; 8 Porter, 211; 21 Ala. 692;5 Ala. 90; 2 
Ala. 555. 

As to the dower claimed, unless the husband had an estate 
in the lands there can be no dower, and the bill shows no 
dowable estate in the husband. 


STONE, J.—The object of the present bill is, first, to 
establish a partnership between defendant and Angelo M. 
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Philippi, through whom complainants claim, and to have a 
settlement of its dealings; and, second, to have said defend- 
ant declared a trustee for said Angelo, of an interest in cer- 
tain property, a part of which is described in the bill. <A 
summary statement of the case made by the bill is, that about 
the year 1840, Angelo and Antonio Philippi formed a part- 
nership in the keeping of a restaurant and boarding-house, 
and that the business was prosperous and remunerative ; that 
in the year 1845, Angelo, who was of foreign birth, returned 
to France, leaving the business of the partnership undivided 
and unsettled, in the hands of his brother Antonio, and that 
the partnership has never been dissolved or settled up; that 
in 1856 Angelo returned to Mobile, his former home, where 
he afterwards continued to reside until 1874, when he died 
intestate. ‘The present bill is filed by the administratrix, 
widow and heirs-at-law of Angelo Philippi; the suit being 
commenced April 17th, 1877. The material allegations of 
the bill, which are relied on as showing its equity, are as 
follows: “‘ That extremely amicable relations existed between 
defendant and his brother, said Angelo M. Philippi, from the 
time said defendant arrived in Mobile, in or about the year 
1840 or 1841, uninterruptedly until in or about the year 
1856, and that the partnership relations between defendant 
and his said brother Angelo, were also continuously amicable 
and harmonious, until the return of said Angelo from Eu- 
rope, as hereinafter stated; that said partnership between 
defendant and his brother, said Angelo M. Philippi, was 
upon equal terms, share and share alike. . . . That in 
or about the year 1845 aforesaid, said Angelo returned to 
France on a visit, and placed all of his affairs and property 
of every kind and description in the city of Mobile afore- 
said, in the keeping of his brother, the defendant, to manage 
and invest for him, and to invest the rentals, incomes and 
profits of said property and business ; and your complainants 
charge that said defendant expressly accepted said trust, and 
also evidenced and acknowledged the same by writings signed 
by himself. Your orators and oratrixes further show that at 
this day they can not set forth in detail all the said affairs 
and property so placed in trust with said defendant by said 
Angelo M. Philippi, but they charge that on or about the 
5th day of May, 1847, defendant had in trust for said An- 
gelo M. Philippi, the sum of ten thousand dollars belonging 
to said Angelo M. Philippi, upon which the said defendant 
had agreed with the said Angelo to pay him interest. And 
complainants further charge that besides holding in trust the 
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separate property of said Angelo M. Philippi, the defendant 
continued to carry on for account of himself and of his 
brother, said Angelo M. P hilippi, the partnership affairs be- 
tween the ‘m1, and for a time continued to kee ‘p true accounts, 

and therein set out the respective share of each in the joint 
gains of said partnership, as was his duty; and they further 

charge that the magnitude of the partne rship ope rations here- 
inbefore referred to was such, that defendant’s accounts for 
the year ending November Ist, 1847, showed the net joint 
profits to be eight thousand dollars, one-half of which, or 
four thousand dollars, defendant set out to the account of said 
Angelo M. Philippi, and held subject to said Angelo’s order 
in March, 1848. And complainants further charge that the 
number of slaves held, at or about the same time by said 
defendant, in trust for himself and said Angelo M. Philippi, 

was such that the annual income derived from the hire of 
said slaves for the year 1848 was four thousand five hundred 
dollars. Ande omplainants further charge that the real prop- 
erty held by defendant in trust for himself and his brother, 
said Ange lo M. P hilippi, at or about that time, consisted in 
March, or 18, of at least six houses in the city and county of 
Mobile, whose aggregate value exceeded twenty-six thousand 
dollars. Your orators and oratrixes further show and e ‘harge 
that no settlement was ever made of said trust and partner- 
ship affairs, after said Angelo M. Philippi departed for Eu- 
rope to revisit the same, in or about the year 1845. And 
complainants further show that said Angelo M. Philippi 
returned to Mobile in or about the year 1856, and thereafter 
requested defendant to account for the partnership property, 

and for the real and personal property held by said defendant 
in trust for him, the said Angelo M. P hilippi and that de- 

fendant promised from time to time so to do; but has hith- 
erto neglected and failed so to do. Your orators and ora- 
trixes further show and charge that said partnership has 
never been dissolved by voluntary act of the parties thereto, 
and was never insolvent; that there are no debts outstanding 
against it, and that no account has ever been had of the 
same, or division made of its assets finally. . . . Com- 
plainants further show that said Angelo repeatedly declared 
that the thought of a suit at law with a brother was repug- 
nant to him; and that he always expected that, at some time, 
defendant would render him a full ace ount, and pay him his 
share of the various property and affairs, placed by him in 
trust with his said brother the defendant, before leaving for 
Europe in and about the year 1845, That should defendant 
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fail so to do, he repeatedly told his children that they would 
not be restrained after his death by the considerations which 
controlled him during his life-time, from proceeding against 
defendant, his brother.” The bill charges that the titles to 
the real property, in which it seeks to establish a trust, 
were all taken in the name of the defendant alone; many 
of the titles bearing date from 1845 to 1850. Neither 
writings or letters are made exhibits to the bill, nor is there 
any attempt to set out the contents of writings, further than 
is shown above. 

It will be observed that the bill does not disclose, or attempt 
to disclose, in what the partnership property consisted, when 
itis alleged it was placed in the hands of Antonio, defendant, 
in trust. It does not appear whether it was real or personal 
property, or what was its value. No attempt is made to set 
forth the date or contents of the paper writing, by which, it 
is averred, the trust was acknowledged. Nor is it shown in 
what manner, or in what description of property, Antonio 
was to invest the funds of Angelo, charged to have been left 
with him in trust for investment. Neither is any date or 
time fixed, after Angelo’s return from Europe in 1856, when 
Antonio, “from time to time,” promised “to account for 
the partnership property, and for the real and personal 
property held by said defendant in trust for him, the said 
Angelo M. Phillippi,” nor is it averred to what extent, if 
any, Antonio admitted himself liable to account. Every- 
thing is stated in the most general and indefinite terms. It 
is a cardinal rule to construe equity pleadings most strongly 
against the pleader. Under this rule, no act in recognition 
of the partnership or trust, is averred to have been done 
after the year 1848. The present bill was filed twenty-nine 
years afterwards. Even if we attach any importance to the 
alleged promise to account after Angelo returned from 
Europe, this was twenty-one years before this suit was com- 
menced. We fully concur with the chancellor that the 
present complainants have slumbered too long on their claim 
to have it entertained in acourt of equitvy.— Rhodes v. Turner, 
21 Ala. 210; Austin v. Jordan, 35 Ala. 642; Goodwyn v. 
Baldwin, 59 Ala. 127; Dawson U. HToyle, 58 Ala. 44 ; Brad- 
ford U. Spyle ry a2, v la. 134 4 Harrison U. Heflin, 54 Ala. 552. 

The claim of dower is equally lost to the demandant, Mrs. 
Angela F. Philippi. It falls within neither of the subdivi- 
sions of section 2232 of the Code of 1876. Her husband 
was not “seized in fee during the marriage.” According to 
the lapse of time, during which her husband slumbered on 
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his alleged rights, the intendments and presumptions aboye 
expressed, it is not shown that, as to any of these lands, 
“another was seized in fee to his, [her husband’s use,” 
Dower is a derivative estate, ec: arved out of the ev a 
and when there is no inheritance, there can be no dower, 
Edwards v. Bibb, 54 Ala. 475. Nor had her husband, at the 
time of his de: ath, “a perfect equity, having paid all the pur- 
chase-money thereof.” 


Affirmed. 


Colquitt v. State. 
Indictment for Grand Larceny. 


1. Corpus delicti; what sufficient proof of.—Appellant was on trial for 
the larceny of ahog. The hog alleged to have been stolen was, with a num- 
ber of others, kept in a lot, and disap peared during the absence of the owner, 
without breaking the enclosure. Evidence was introduced tending to show 
that the defendant and his wife had in their possession, about the time the hog 
disappeared, a large piece of meat and portions of the body of a hog whie h 
in size and color of the hair corresponded with that which might have been 
obtained from the hog that was gone; that this meat was, after being dis- 
covered, put away and concealed by the defendant's wife, and that there 
was prevarication on the part of the defendant and his wife in regard to the 
meat. After the defendant had examined several witnesses in his behalf, 
he moved the court to discharge him, on the ground that the corpus delict 
had not been proved,—he//: That the court rightly overruled the motion, 
and allowed the jury to pass on the evidence. 

2. Oath to jury; what record must show us to.—It is sufficient if the record 
recite that the jury were sworn. It is not necessary that it should appear 
in what terms the oath was administered. It will be presumed to have been 
done properly when it is shown that they were sworn. 


APPEAL from Circuit Court of Coffee. 

Tried before Hon. Henry D. CLAYTON. 

The appellant was indicted, tried, and convicted for the 
larceny of a hog. On the trial, the State introduced a wit- 
ness, who testified, that about the middle of November, 
1877, he went with one Harper to a field in which Harper 
had put his hogs to fatten; that they missed from said field 
a small white hog; that they m: ade diligent search for said 
hog, and could neither find it, or any plac e where it could 
have gotten out. They went to defendant’s bouse, and 
found him absent. They stated to his wife that they had 
“lost something,” and wished to hunt for it—not stating to 
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her what was lost or desired to be searched for. She said 
they might search her house, but should not search the 
smoke- house, which she then locked. They looked into the 
smoke-house, through cracks, and found therein a barrel in 
which was a piece of fresh hog’s liver, and a small piece of 
a side of fresh pork, which piece “seemed to suit the size 
of the missing hog.” Witness and Harper also discovered 
the nose of a small hog, lately killed, on the plate of the 
smoke-house. They carried the liver from the barrel and 
the nose from the plate off with them, and they found on 
the liver and in the barrel white hog hair. The nose which 
had been rudely dressed, also had w hite hair on it. 

The witness further testified that they then procured a 
search-warrant and warrant of arrest and returned to the 
defendant’s house ; that when they returned, defendant had 
not come home; that they arrested him before his arrival at 
home, and after his arrest they demanded the key to the 
smoke-house of the defendant’s wife, but she refused to give 
itup. They then took the key and searched the smoke- 
house. The barrel had been moved from where it had stood 
on one side to the centre of the smoke-house, and had been 
washed out ; that a piece of bacon was in the barrel, but the 
first piece of pork had been removed, and could not be 
found. 

The defendant, while under arrest, was then accused of 
taking the lost hog, which he denied; and when asked to 
account for the fresh liver and meat in his smoke-house, re- 
plied that he had several days before killed one of his own 
hogs which was black and white or sandy colored, and that 
he had killed the hog because it was “ skittish or wild.” 
This witness further testified that the defendant had hogs, 
some of which were about the size of the hog lost, but that 
all of defendant’s hogs were black or black and w ‘hite, and 
“that there were no skittish or wild hogs about them.” 

Harper, another witness for the State, testified to the same 
facts as to the missing of the hog and the search of the de- 
fendant’s premises, and what was done and said, as detailed 
by the preceding witness. He testified further that defend- 
ant had but one white hog in his stock, and that he (witness) 
had killed that one on account of mischief done by it about 
his premises ; that the defendant’s hogs were black or black 
and white spotted; that they were ‘all gentle, and “ none 
wild or skittish.” He further testified that there were “no 
skittish ” hogs in the neighborhood. 

The defendant then introduced a witness who testified that 
(4) 
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he lived about a mile and a half below the defendant, on the 
creek, and that four years ago he sold the defendant a sow 
and six shoats, some of which were white; that defendant 
owned ten or more black hogs when he sold these hogs to 
him; that in the latter part of the year 1876, or early ip 
1877, the sow had six pigs, some of which were black and 
white spotted, some black, and one white and white sandy; 
that they became “ wild or skittish ” in the summer of 1877, 
and used in the swamp near his house, and from there to de- 
fendant’s house; that he knew them well, having sold the 
sow to the defendant, and that he often saw them about de- 
fendant’s house before they got skittish; that defendant got 
him to look after them, after they commenced running in the 
swamp near him, and he saw and fed them after that. This 
witness further testified, that about this time, and the same 
week that Mr. Harper missed his hog, defendant told wit- 
ness he had killed the white and “ white sandish” one of 
that bunch, and that witness continued to look after said 
hogs, and never saw that one since the defendant reported 
that he had killed it, and that said hog would have weighed 
about fifty or sixty pounds. The venue was also proved. 
At this stage of the evidence, the defendant moved the court 
to exclude, or limit in its effect as far as he was concerned, 
the evidence of the State’s witnesses in relation to going to 
the defendant’s house, what they saw there, what meat they 
found, the color of the hair on the same, the conversation 
they had with his wife, her conduct and declarations in his 
absence. The court excluded the evidence of the conduct 
and declarations of the wife during defendant’s absence, but 
allowed the evidence of finding the meat in the defendant’s 
smoke-house, the color of the hair on the meat and in the 
barrel, and the size of the meat found, to go to the juryas 
evidence against the defendant, and he excepted. This was 
all the evidence. The defendant thereupon moved the court 
to discharge him, and not put him on further defense, for the 
reason that “the offense charged is a felony, and the law re- 
quires in felonies that the corpus delicti be clearly and satis- 
factorily proved, before the defendant can be required to 
make defense; and from all that appeared by the evidence 
given, the hog may be still alive.’ The court refused the 


motion and the defendant excepted. The admission of the 
evidence excepted to, and the refusal to grant the motion 
and discharge the prisoner, are now assigned as error. 
The judgment-entry after showing the arraignment and 
plea, recites that “thereupon came a jury of good and lawful 
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men, to-wit, A. J. Wise and eleven others, who being sworn, 
say,” &e. 


J. E. P. FLouRNOY, for appellant.—The court should have 
discharged the appellant, there not béing sufficient proof of 
the corpus delicti to put the defendant on his defense. The 
law requires the corpus delicti to be clearly shown, and from 
all that the evidence showed the hog may yet be living. The 
hog was small and might have gotten out of the field, and 
no reason is shown why the defendant should have stolen it. 
The court should have excluded from the jury, the evidence 
of the finding of meat in the defendant’s smoke-house in his 
absence, and everything about the meat, as the proof was 
that the key to the smoke-house was not in the defendant’s 
possession. It was not shown that he was in any way cogni- 
zant of the meat being there, or of the circumstances of its 
being placed there. ‘The evidence utterly fails to connect 
the defendant with the alleged larceny in any way, and his 
motion to be discharged should have been granted. 

The judgment-entry does not show that the jury were 
properly sworn, and is insufficient to support the sentence. 


H. C. TompxKINs, Attorney-General, contra.—Whether or 
not there was sufficient proof against defendant, was a ques- 
tion for the jury. There was some evidence tending to show 
his guilt, and the jury were the sole judges of its sufficiency. 
The corpus delicti is a fact like any other, and may be estab- 
lished by proof of circumstances tending to show its exist- 
ence. It is no more necessary to establish that by direct or 
positive proof, than it is to establish any other fact. 

The evidence of the color of the hair on the meat found, 
and its size, was admissible to prove the identity of the meat 
found with that lost; and évidence of its being found in the 
smoke-house of defendant, shortly after the hog was miss- 
ing, was admissible as tending to show the commission of 
the offense by defendants, who were proven to be husband 
and wife.—Roscoe’s Crim. Ey. 633. 

The judgment-entry does not undertake to set out the oath 
administered to the jury. It recites that they were sworn; 
“os this court will presume they were sworn according to 
aw. 


MANNING, J.—We can not say that there was any error 
in the refusal of the judge to discharge the prisoner, after 
the evidence had been all given in, on the ground that it did 
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not prove the corpus delicti, as it is called, and was not suf. 
ficient to put him on his defense. Nor was the motion con- 
sistent with the course pursued on defendant’s behalf, 
Witnesses were previously introduced by and examined for 
him, of course, upon the assumption, that this was made 
requisite by the testiniony against him, on the part of the 
State. How much credit was due to de fendant’s witnesses, 
it was for the jury before whom they testified to decide. 

As to the corpus delicti, it was shown that the hog alleged 
to have been stolen was with a number of others kept i in a 
lot, in which they were put up to be fattened; that during 
the absence of the owner this animal disappeared. When 
he returned, it was gone,—and diligent search was made in 
yain, both for the hog, and for a place i in the fence, through 
which it might have escaped. This was a year before the 
trial. Evidence was introduced tending to show that de- 
fendant and his wife had in their possession about the time 
the hog disappeared, a large piece of meat and portions of 
the body of a hog, which in size, and color of the hair, cor- 
responded with what might have been obtained from the hog 
that was gone,—that this meat was after being discovered 
put away and concealed by defendant’s wife, and that there 
was prevarication, or what the jury might ‘consider to be 
prevarication and falsehood, on the part of defendant and 
his wife in regard to that meat. 

Whether the evidence was sufficient or not to convict was 
a question for the determination of the jury. The judge of 
the Cireuit Court did not err in permitting it to go to them. 

The assignment of error, that the record does not show 
that the jury was sworn is founded on a mistake. It is not 
necessary that it should appear in what terms the oath was 
administered. It will be presumed to have been done prop- 
erly when it is shown that they Were sworn. 

Judgment affirmed. 
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May v. Duke. 


Bill in Equity by Ward against Sureties of Deceased 
Guardian, we. 


1. Guardianship; what not bar to bill for settlement of.—An annual set- 
tlement passing and allowing the guardian’s accounts, and ascertaining the 
balance due the ward, is not a bar to a bill filed by the ward after attaining 
majority, to c qumye 11 a settlement of the | guardians ship. 

2. Guardian and sureties; of what con not tuke advantage.—Neither the 
muardian, nor his sureties, can avoid a partial or final settlement of the 
guardianship, because the ward was not represented by guardian ad litem; 
but the wart e1 may. 


3. Convers what amounts to.—A | oan of the ward’s money upon no 
other security th: un the note of the borrower, no matter how undoubted his 
solvency and credit, is unauthorized ; and the w: al may elect to treat it as a 
conversion, or ratify it as proper administration; and in the latter event 


only does it become assets of the ward's estate. 

4. Sume.—If the ward does not ratify an unauthorized loan, neither 
purity of int ention in making it, nor diligence and good faith in endeavor- 
lots prevent loss thereby, will absolve the guardian from liability. 

5. Guardian; for what entitled to eredits.—A guardian is entitled to 
credit only for moneys actually expended, or necessaries furnished the ward; 
the onus being on the gus oy an to support his claim for credits, by evidence 
of a character whic h would support his action, if he were suing the ward in 
an action e¢ contractu. 

6. Petition; what relief can not he granted on.—Where decree is rendered 
against co-sureties upon a bond, it is error to modify it, upon petition of one 
of the defendants, so as to render the other primarily liable for common 
burden; if such an equity exists, it must be presented by cross-bill. 


APPEAL from Chancery Court of Sumter. 

Heard before Hon. A. W. DILLARD. 

The appellee, Anna K. Duke, upon attaining majority, filed 
her bill against May and Sprott, the former being a surety, 
and the latter the personal representative of one King, a co- 
surety upon the bond of appellee’s guardian, seeking an 
account or decree for the amount due the ward. 

The case made by the billand exhibits was this: In 1854, 
Anna Duke, mother of appellee, was appointed her cuardian, 
and May and King were sureties upon her bond, and re- 
ceived some $1,400, the amount of appellee’s distributive 
share of her father’s estate. On an annual settlement made 
by the guardian in 1857, a balance was ascertained in favor 
of the ward for $1,409.86. The guardian made no other 
settlement, and died in 1865, “leaving no personal represen- 
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tative, and no estate whatever, real or personal, to be repre. 
sented.” 

The record of the annual settlement, which was made an 
exhibit to the bill, recites that on “this day came up for 
action and decree, by consent of A. C. Herndon, who js 
present and is appointed guardian ad litem of said minor, 
the account current of said guardian, for an annual set- 
tlement of her said guardianship, which on examination 
shows a receipt of assets to the sum of $1,754 28-100, and 
disbursements, properly avouched, to the sum of $314, leay- 
ing for the ward a balance on this day of 1,409 86-100 dol- 
lars; and it appearing that said account is legally stated, 
and properly avouched, it is therefore ordered and adjudged 
that the same be received, allowed, passed, recorded, and 
filed as an annual settlement of said guardianship up to 24th 
of October, 1857.” 

A demurrer to the bill, which set up in substance that 
complainant had an adequate remedy at law, and “ already 
had all the rights of a judgment creditor, and could not have 
more if the court were to render a decree in her favor,” was 
overruled. 

The answers denied the regularity of the annual settle- 
ment and the correctness of the decree, and alleged that the 
guardian was entitled to credits for disbursements for the 
support and maintenance of the ward, exceeding the amount 
of the decree, and claimed a right to the benefit of such 
credits. The answers also contained other denials, not nec- 
essary to be further noticed. The cause was submitted for 
final decree, upon bill and exhibits, answers and testimony, 
and the chancellor decreed that complainant was entitled to 
relief, and directed an account and reference to the register 
for that purpose, who was directed to debit the respondents 
with the amount found due on the annual settlement, with 
interest to the 20th of November, 1874, and to allow them 
fair and reasonable allowance for the board, tuition, &c., of 
the ward from 1857 to March, 1865. 

It is unnecessary to notice the evidence in detail. It was 
substantially without conflict, and proved the allegations of 
the bill. It was shown by the testimony of May that he was 
administrator of the estate of complainant’s father, and that 
he kept the amount of her distributive share of his estate, 
giving the guardian a note therefor, without security, which 
he paid to the guardian in Confederate money in the year 
1864. 

The register made a report and stated an account upon the 
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basis of the decree, and allowed the respondents certain 
credits for amounts paid for the board and tuition of the 
ward, which did not amount yearly to enough to keep down 
interest on the amount due the ward, Exceptions were filed 
to this report, on the ground that the testimony showed re- 
spondents were entitled to larger credits for board, &c. The 
evidence seems to support the report, and it would serve no 
useful purpose to give it in detail. These exceptions were 
overruled, the report confirmed, and a decree rendered and 
execution ordered against respondents, for the amount stated 
in the report of the register. 

At the same term Sprott filed a petition, asking that the 
decree be modified, so that execution should be first issued 
against May, on the ground that he had received the money 
and was primarily liable, and such a course would prevent 
litigation between them. This modification was granted. 
May alone appeals, and he here assigns the decree overrul- 
ing the demurrer, the decree granting relief, the overruling 
of the exceptions to the register’s report, the final decree, 
and the order modifying that deeree. 


THomas B. WETMORE, for appellant.—The decree of 1857, 
in the settlement then made was had without a guardian ad 
litem. ‘True one was appointed, but the record fails to show 
that he accepted the trust. If valid and binding on the 
sureties, it should have been sued on at law, and the de- 
murrer to the bill should have been sustained. If it is 
invalid, it should not be made evidence against appellant. 
The evidence shows that the guardian received the Confed- 
erate money in good faith, and neither she nor her sureties 
are liable because the results of the war rendered it worth- 
less—See Waring v. Lewis, 53 Ala. 617, and authorities 
there cited. 

The reformation of the decree of the chancellor, on the 
petition of Sprott was certainly erroneous. The relief thus 
granted could not be obtained on petition; but must be 
sought by cross-bill.—Daniel’s Ch. Pr. 1748, and cases in 
note thereto. 


SNEDECOR & COCKRELL, contra.—The bill was filed by a 
ward, on attaining majority, against the sureties of her 
deceased guardian, to obtain a settlement of her guardian- 
ship. The bill plainly alleges, and the proof fully shows, 
the appointment of the guardian; her receipt of the money ; 
her failure to make final settlement ; her death in 1865, leav- 
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ing no assets and no personal representative. As to the 
equity of such a bill, see 26 Ala. 53; 20 Ala. 477; 16 Ala. 
494; Rev. Code, §§ 2324, 2325. The testimony also clearly 
shows, that the loan of the ward’s money to May was made 
without any security—was unauthorized and in the ver 

teeth of the statute. The unsecured note never became the 
property of the ward, and the principle, that payment of 
Confederate money, received in good faith by the guardian, 
do not constitute a devastavit, or conversion, has no applica- 
tion. See, as to ownership of note, 29 Ala. 410. 


BRICKELL, C. J.—The settlement made by the guar- 
dian in 1857, was a partial or annual, and not a final settle- 
ment. The decree rendered would not have authorized the 
issue of an execution, nor supported an appeal. The only 
effect of it was as evidence of the state of the guardian’s ac- 
counts at the time. It was prima facie evidence, (if regu- 
larly made), that the guardian was not then chargeable with 
any greater sum of money, than was charged against her, 
and was entitled to all the credits embraced in the account. 
On final settlement its correctness was disputable, and it 
would have been competent for either guardian or ward to 
have shown its incorrectness in any respect. It was not a 
bar to the present bill, filed by the ward after her majority, 
to compel a settlement of the guardianship. 

A settlement of a guardianship, partial or final, is irregu- 
lar, unless the infant ward is represented by a guardian ad 
liten. But of the irregularity, neither the guardian nor his 
sureties can take advantage. As to them the settlement is 
as binding and conclusive, as it would have been, if the 
guardian, who is bound to conduct the settlement regularly, 
had not proceeded until there was an appointment and 
appearance by a guardian ad litem.—Hutton v. Williams, 
60 Ala. 107; Lewis v. Alred, 57 Ala. —. 

It is questionable whether in the absence of statutes author- 
izing it, a guardian had authority to loan the moneys of his 
ward on personal security merely. Whether he had or not, 
it is certain, that if he made a loan without any other secu- 
rity than the personal obligation of the borrower, he in- 
eurred a liability to the ward for the money loaned, though 
the borrower was of undoubted credit and solvency.—Lee v. 





Lee, 55 Ala. 590. The statutes expressly declare that “he 

must, if practicable, lend out all surplus money of the ward 

on bond and mortgage, or on good personal security.””—Code 

of 1876, § 2773. Therefore, when the guardian, without 
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taking security of any kind, loaned the money of the ward, 
q devastavit was committed, rendering her and her sureties 
liable. From this liability she could not be discharged by a 
subsequent collection of the debt from the borrower. It was 
within the election of the ward to treat the original loan as 
a conversion of the assets, or to ratify it as a proper admin- 
istration. Of the right of election, she could not be deprived 
by the act of the guardian. The only Confederate treasury- 
notes received by the guardian were received on this unau- 
thorized loan, and they were not assets of the ward’s estate. 
Walls v. Grigsby, 42 Ala. 473. While we have no inclina- 
tion to depart from our repeated decisions, that a trustee 
who in good faith, and in the exercise of reasonable diligence, 
received Confederate treasury-notes, in satisfaction of debts 
due him in his representative capacity, while they were the 
circulating medium, and usually employed in the payment of 
debts, and the transaction of business, is not liable for a 
devastavit, merely because they were rendered worthless by 
the results of the war; they can not be, and have not been 
extended so far, that the trustee will be exonerated from 
liability for a conversion, by receiving them from a borrower 
to whom he had made an unauthorized loan of trust moneys. 
The conversion involves‘him in liability, from which he can 
not be relieved until satisfaction is made to the cestui que 
trust. The debt contracted by the borrower is his indi- 
vidual property, unless the cestui que trust elects to treat it 
as assets, and when the trustee collects it, in the absence of 
an election by the cestui que trust, it is his own debt he col- 
lects. While there is nothing in the pleadings and evidence, 
which can raise a doubt as to the good faith of the guardian, 
and of the borrower from her, good faith alone will not 
excuse. Good faith and reasonable diligence, must be united 
with the observance of duty and authority as declared by 
law. If these are violated, however just and pure may be 
the intention, and however discreet the act, a liability results 
for all losses which may ensue. 

A guardian is entitled to a credit only for moneys actually 
expended for the ward, or for necessaries he may actually 
supply. The onus of proof is upon him, and no credit can 
be allowed him, whether it be for money expended, or nec- 
essaries supplied, unless the evidence is of that character, 
which would support an action at law, if the guardian was 
suing the ward, in an action ex contractu.— Hutton v. Williams, 
supra, and authorities cited. Applying this principle to 
the exceptions to the report of the register, they were prop- 
erly overruled. 
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But in decreeing that in the first instance execution should 
issue against the appellant, rendering him primarily liable 
and relieving his co-surety from the common burthen im. 
posed by the bond, the chancellor erred. The rule of prac- 
tice is, that a defendant to obtain relief against a co-defendant. 
must resort to a cross-bill.—3 Dan. Ch. Pr. 1743. If ap 
equity exists which compels the appellant to bear the bur. 
then of the common obligation, in ease and in exoneration 
of his co-surety, it is not the office of a petition, but of q 
cross-bill, to present it for the judgment of the court. Ip 
this respect, the deeree of the chancellor must be reversed 
and annulled, but in all others it is affirmed. 


Ivey «. The State. 


Prosecution for Use of Vulgar Language in Dwelling- 


house, Wve. 


1. Code, 3 4203 of ; construed.—The statute against the use of abusive, 
vulgar, or insulting language, (Code, % 4203) is not violated, unless such lan- 
guage is used at a place, and in the presence of the persons, or some one of 
them, specially mentioned in the statute. 

2. Same ; indictment, when defective.—A statement filed on appeal to the 
Circuit Court, or an indictment therein, for this offense, is fatally defective, 
if it fails to aver such presence. 

3. ** Curtilage,”’ as used in this statute ; meaning of.—The “ curtilage,” 
within the meaning of this statute, includes the yard, garden or field, 
= is near to and used in connection with the dwelling, though not en- 
closed. 


APPEAL from Sumter Circuit Court. 

Tried before Hon. L. R. Smitu. 

The appellant, Ivey, was prosecuted before the County 
Court, for a violation of the statute (Code, § 4203), against 
the use of abusive, vulgar or insulting language in the dwell- 
ing-house of another, or upon the curtilage thereof, &. 
Having been convicted, he appealed to the Circuit Court, 
where he pleaded not guilty. The jury found him guilty and 
assessed a fine, and judgment was rendered accordingly. 

The statement filed by the solicitor in the Cireuit Court, 
charged that within twelve months before the commence- 
ment of the prosecution, the defendant “ did enter the dwell- 
ing-house of Jerry Sledge, or upon the curtilage thereof, and 
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made use of insulting, vulgar or abusive language, against 
the peace,” &e. 

When the abusive language was used by the defendant, 
“he was near the house of Jerry Sledge, a freedman, between 
the door of Jerry’s house and the door of his kitchen, and 
about five feet from the door of the house to which he (de- 
fendant) had just ridden.” The house wassome five hundred 
yards from the public road, and in an open field, not sur- 
rounded by any fence or enclosure whatever. The defendant 
and the prosecutor both lived on the lands of one Sprott, 
who had directed the defendant to prevent the burning of 
rails on the premises. The conversation in which the de- 
fendant used the abusive language, commenced by defend- 
ant’s expostulating with Jerry about burning the rails. 

The foregoing is the substance of all the evidence material 
to the questions involved. 

The court charged the jury, among other things, that 
“although there was no fence enclosing the house, yet if they 
believed from the evidence, beyond all reasonable doubt, 
that the defendant entered upon the premises of said Sledge, 
and within the space ordinarily enclosed by a fence and used 
asa yard about the house, and made use of insulting, abusive 
or vulgar language, in the presence of a member of his 
family, then he would be within the prohibition of the stat- 
ute, and would be guilty.” The defendant excepted to this 
charge, and asked the court in writing to charge the jury, 
“that unless they believe from the evidence that the defend- 
ant had the purpose in his mind to use insulting, vulgar or 
abusive language, at the time he entered upon the premises, 
he can not be convicted.” 

The court refused to give this charge, and the defendant 
excepted. 


SNEDECOR & COCKRELL, for appellant.—1, The statement 
is defective, and charges no offense. The presence of the 
owner, or of some member of his family, must be shown. 
Code, § 4203. 

2. Charge given by the court of its own motion, is erro- 
neous. The legislature has sought, by carefully guarded 
language, to protect families or females from impropriety of 
language, when it is uttered by one intruding, Ist, in the 
dwelling-house ; 2nd, upon the curtilage thereof. 

“The case not falling within the terms of the first inhibi- 
tion, and being dispunishable unless it does, the court below 
sought to supply, by interpretation, what it must have con- 
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sidered a casus omissus,”’ and extended the prohibition to ap 
indefinite distance, “ within the space ordinarily enclosed by 
a fence and used as a yard about the house.” 

The technical term “ curtilage,” when incorporated in this 
statute, had a well defined technical signification: “ The 
enclosed space immediately surrounding a dwelling-house, 
"a within the same enclosure.—10 Cush. Mass. 480: 

3 Ala. 20. 

* The court erred in refusing the charge requested. The 
language of the statute is not, “if any person being in the 
dwelling-house of another, or upon ‘the curtilage “thereof, 
uses,’ ’ Ke.; but the language is, “enters into the dwelling, or 
wpon the curtilage, AND in the presence,” &c. The construe- 
tion put by the court, in effect eliminated therefrom the verb 
“enters,” the conjunction “and” prec ‘eding “in presence 
of;” and also the conjunction “and” preceding “ makes 
use of.” 


Henry C. Tompkins, Attorney-General, contra.—The 
statute was intended to protect the home, or the members of 
the household while in its sacred precincts, from the annoy- 
ance and mortification occasioned by the use of such language 
in their presence. A place to be within the curtilage of a 
dwelling, need not be within some enclosure separating the 
dwelling from the land around, for, as says a Maine judge, 
“the curtilage of a dwelling-house is a space necessary and 
convenient and habitually used for the family purposes, the 
carrying on of domestic employments, and need not be sepa- 
rated from other lands by fence.”—Shaw v. State, 31 Me. 
523; 3 Whart. Crim. Law, § 1669; 1 Bishop Crim. Law, 
$17 L. 

The charge given by the court went even further, for it 
required the jury to believe, not only that it was in the space 
so used, but that it was also within the space ordinarily 
enclose d. 

The intent, the existence of which is necessary to consti- 
tute the crime denounced by the statute, is the intent to use 
language of the character forbidden thereby, and it is evi- 
denced by its use. To make the offense, it is only necessary 
that the intent and act should concur in point of time. It 
is not necessary that the intent should have existed at any 
specified time prior to the act. There was no error in the 
refusal of the court to give the charge asked.—1 Bishop 
Crim. Law, § 80. 
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BRICKELL, C. J.—This prosecution originated in the 
County Court, and after conviction, was carried by appeal to 
the Circuit Court. The charge is a violation of the statute 
prohibiting the use of abusive, vulgar, or insulting language 
in the dwelling-house of another, ‘or upon the curtilage 
thereof, or upon the public highway near such premises, 
and in the presence of the family of the owner or possessor 
thereof, or of any member of his family, or of any female. 
Code of 1876, § 4203. The trial on the appeal to the Circuit 
Court is de novo, without any indictment or presentment by 
the grand jury, but the solicitor is required to file a brief 
statement of the offense charged, a form of which is given, 
which indicates the offense must be described as in an indict- 
ment.—Code of 1876, § 4729. A statement was filed, charging 
the defendant with an entry into the dwelling-house of an- 
other, or upon the curtilage thereof, and the use of abusive, 
vulgar, or insulting language, but omits to charge the pres- 
ence of the owner or possessor, or of his family, or of any 
member thereof, or of any female. The offense is statutory, 
not existing at common law, and an indictment, or the accu- 
sation which must be filed on appeal from the County Court, 
is insufficient, unless it avers the facts which the statute 
declares are constituents of it. It is the protection of the 
persons who are particularly mentioned from insult, the 
statute is intended to secure; and their presence, or the 
presence of some one of them, is as material to constitute the 
offense, as the use of the abusive, insulting, or vulgar lan- 
guage, or the places at which the language is used. The 
statement is insufficient, and does not support the judgment. 

Whatever may have been the signification of the word 
curtilage, as employed at common law in reference to burg- ! 
lary, we can not doubt that in this statute, it includes the 
yard, or garden, or field, which is near to and used in con- 
nection with the dwelling. It is not necessary either should 
be surrounded by an enclosure. It isthe propinquity to the 
dwelling, and the use in connection with it for family pur- ' 
poses, which the statute regards, and not the fact of its enclo- 
sure.—Bish. Stat. Crimes, § 286; State v. Shaw, 31 Me. 523. | 
There was no error in the charge given, or in the refusal of 
that requested. ! 

For the error pointed out, the judgment must be reversed | 

) 
’ 
; 





and the cause remanded. ‘The appellant will remain in cus- 
tody until discharged by due course of law. 
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Haynie, Adm/’r, v. Miller, Adm/’r, 
Action on Receipt. 


1. Hushand ond wife, what not contract between, within prohibition of 
stetute-—A receipt given by the husband to his wife, acknowledging that he 
had received from her a certain amount of her money, for investment, with 
a like amount of his own, in certain exchange which he purchased, and that 
the wife was entitled to one-half of the proceeds when sold,—is not a cop- 
tract between husband and wife, within the meaning of the statute forbidding 
their contracting with each other. 

2. Same; what complaint discloses substantial cause of action.—A com- 
plaint by the wife’s administrator against the husband’s personal representa- 
tive, claiming a sum certain as due according to such receipt, which is set 
forth, discloses a substantial cause of action; and no demurrer having been 
interposed in the court below, there can be no reversal here for defects in 
the complaint. 

3. Same; burden of proof.—The husband’s receipt is an admission that 
the money rightfully belonged to the wife, and prima facie entitles her toa 
recovery; if her right to the money is denied, it must be disproved by those 
who controvert it. 


APPEAL from the Cireuit Court of Mobile. 

Tried before Hon. Henry T. TOULMIN. 

The appellee, Haynie, as administrator of the estate of 
Mrs. Kelly, sued appellant, Miller, as administrator of the 
estate of Mrs. Kelly’s late husband, E. H. Kelly, who died 
leaving his wife surviving him, for $750 and interest, claimed 
to be due according to “a certain receipt made by the said 
E. H. Kelly,” of the tenor following: ‘ Received, Mobile, 
July 2d, 1861, from Mrs. J. A. Kelly, her check B. of Mo- 
bile for $750, to be invested with me in a check of $1500, 
in sterling, which was obtained from the Bank of Mobile on 
Messrs. Williams, Deason & Co., bankers, London, for 
£321: 8, 7, being @ $1.05. This check when sold to be di- 
vided, and Mrs. J. A. Kelly to receive 4 of all profit or } 
loss. Check No. 767 Bank of Mobile. (Signed) E. H. 
Kelly.” 

The case was tried on the plea of the general issue, and 
resulted in verdict and judgment for the plaintiff. 

The only evidence introduced was the receipt declared on, 
and the record of a chancery suit which Mrs. Kelly, in her 
life-time, instituted against appellant, as administrator of her 
deceased husband, to enforce the collection of the demand 
here sued on. This bill was dismissed without prejudice to 
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her right to sue at law. In the chancery cause, Mrs. Kelly 
and another witness were examined; but neither of them 
state definitely how or where Mrs. Kelly obtained the money, 
and she spoke of it as her “separate estate.” 

The court, at the request of the plaintiff, charged the jury, 
if they believed the evidence to find for the plaintiff, and 
refused a written request of defendant asserting the contrary. 
Exception was duly reserved to the charge given, and the 
refusal to charge as requested, and they are now assigned as 
error. 


E. 8. DARGAN, for appellant. 
THOS. H. PRICE, contra. 


MANNING, J.—No demurrer was interposed to the com- 
plaint before us, and under our statute it must be held suffi- 
cient. What it claims is a sum of money as due according 
to “a certain receipt,” a copy of which is set forth. 

For the defense, it is insisted under the general issue, that 
the writing was a contract between husband and wife, which 
is legally void ; and that the action between the present par- 
ties could not be maintained in a court of law. 

The writing may be regarded as, in effect, a certificate 
given by Mr. Kelly to his wife at the beginning of the late 
civil war, as evidence that he had received from her $750 to 
be added to a like amount of his own and converted into Eng- 
lish sterling funds; that he had so converted it by obtaining 
acheck on bankers in London for £321 8s. and 7d.—and 
that Mrs. Kelly was entitled to one-half of this and he to 
the other. We do not think this a contract which the law 
inhibits between the husband and wife. 

Though evidence was introduced on the subject, taken in 
the chancery cause, it is not shown how or where Mrs. Kelly 
obtained her money. But the law permitted her to own it 
as of her separate estate either equitable or statutory; and 
her husband who might lawfully surrender it to her absolute 
control and use, acknowledged by the writing he gave to her, 
that she had money to her separate account and credit in the 
bank, $750 of which he received as hers. 

Without evidence to support him, the defendant, as admin- 
istrator of E. H. Kelly, is not entitled to deny that this 
money honestly belonged to Mrs. Kelly as her separate prop- 
erty. If it was of her statutory separate estate, the act ex- 
pressly gives her a right of action in her own name, to recover 
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the corpus from any one, except her husband; and if it be. 
longed to her equitable separate estate, then when she became 
discovert by the death of her husband, she could sue his ex. 
ecutor or administrator at law.—Jenkins v. MeConnico, 2 
Ala. 246; Andrews and Wife v. Huckabee’s Administrator 
30 Ala. 143. 

No question was made as to the amount of interest defend. 
ant might retain as income that accrued in the husband’s 
life-time, for which he was not accountable. 

We think there was no error in the rulings of the Cireuit 
Court. 

Let the judgment be affirmed. 


Drummond vw. State. 
Indictment for Assault and Baitery. 


1. ‘* Range line number five;” meaning of, as used in act to change bound- 
ary line, &c.—The expression ‘‘ range line number five,” found in the act to 
change the boundary line between the counties of Blount, Walker and Jef- 
ferson, &c., providing that the county line between Blount, Walker and 
Jefferson counties shall commence at a point where Blount, Cullman and 
Walker counties meet or corner, and shall run thence due west, to range 
line number Jive (5) west, is a verbal inaccuracy; as under our system of 
surveying and numbering the public lands, the lines dividing the ranges are 
not numbered. 

2. Sume.—The legislature intended by the use of the words, “ Range 
line number five,” in said act, to indicate the line which is the eastern 
boundary line of range number five, and divides ranges number four and 
five; and hence left all of ‘‘ Range five, west,’’ in Walker county. 


APPEAL from Circuit Court of Walker. 

Tried before Hon. W. 8. Mupp. 

The appellant was convicted of an assault and battery. 
On the trial it was proved that the assault and battery took 
place in section sixteen (16), township fourteen (14), range 
five (5), west, and that that section, township, and range had 
been for years, and still was a part of the territory of Walker 
county, unless the same has been detached from said county, 
under the provisions of an act “to change the boundary line 
between the counties of Blount, Walker and Jefferson, and 
to authorize the removal of the county seat of Blount county.” 
So much of that act as is material is as follows: “The 
county line between Blount, Walker and Jefferson counties 
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shall commence at a point where Blount, Cullman and 
Walker counties meet or corner, and shall run thence due 
west to range line number (5) five, west,” &ce. The appel- 
lant requested the following written charge: “That if the 
jury shall believe from the evidence that the assault and 
battery alleged in the indictment, were committed in section 
16, tow nship 14, range 5, west, that the offense was not com- 
mitted in Walker county, and they must find the defendant 
not guilty. The court refused this charge, and he excepted. 


A. H. McC Luna, and T. H. Warts, Sr., for appellant. 
H. C. ToMPKINS, Attorney-General, contra. 


STONE, J.—In the act “To change the boundary line 
between the counties of Blount, Walker and Jefferson, and 
to authorize the removal of the county seat of Blount 
county,” Pamph. Acts 1876-7, p. 229, it is declared “ that 
the county line between Blount, Walker and Jefferson coun- 
ties shall commence at a point where Blount, Cullman and 
Walker counties meet or corner, and shall run thence due 
west to range line number (5) five, west,” &c. The lines 
which divide and separate our lands into ranges, townships 
and sections are not numbered. A line is but an extension 
of a point, and while it has length, it has neither breadth nor 
thickness. Ranges and tow nships are intended to be six 
miles wide, and are proximately so. Ranges extend north 
and south, parallel with each other, and are separated by 
lines. These ranges, or spaces of six miles width, com- 
mencing at a base, or meridian line, are numbered with 
rising, consecutive numerals, going both east and west. 
Hence, we have range 1 east, range 1 west, and soon. Start- 
ing at the mer idian, or basis of survey, and going west, we 
travel six miles in range one west. Then crossing the line, 
we enter range two west, which also exte ace six miles. Now, 
the line which se parates ranges 1 and 2, is alike the line of 
each range. It can not, with aceurac y, be expressed or de- 
fined by number. If we call it range line one, because it is 
aline of range one, it is equally a line of range two; but, it 
is only the eastern line. There is another line or boundary 
of range two, known as the western, which is, in its turn, the 
line or bound: ary of two ranges, 2 and 3. i well speak ‘of a 
section line by numbers, when it is a quadrangle having four 
lines or sides, as to characterize a range line by numbers. 
This is a verbal inaccuracy, which occurred in draughting, 
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engrossing, or enrolling the bill. Chancellor KENT, 1 Com, 
468, marg. says, “It would be quite visionary to expect, in 
any code of statute law, such precision of thought and per- 
spicuity of language as to preclude all uncertainty as to the 
meaning, and exempt the community from the evils of vex- 
atious doubts and litigious interpretations.” And he quotes 
Lord CoKE as saying, with characteristic brusqueness, that 
in his day great questions had oftentimes arisen “ upon acts 
of Parliament, overladen with provisos and additions, and 
many times on a sudden penned or corrected, by men of 
none, or very little judgmentin law.” We do not adopt this 
last phrase in its whole extent; but in our professional ex- 
perience we have found many men who were bewildered by 
the terms in which our land surveys and divisions are 
expressed. 

We have said that “range line number five” is a verbal 
inaccuracy. We find nothing in the other portions of the 
act which aids us in its interpretation. We would accord to 
every word in the statute some meaning, if we could. We 
have consulted the rules of interpretation as laid down by 
eminent authors, and find nothing in them which sheds any 
light on this question. The nearest approach we can make 
to a satisfactory solution, is to treat these words as the syn- 
onym of line of range number five. But there are two lines 
of range number five west—the one bounding it east, and 
the other bounding it west. Which of these lines was 
meant? The line described, after stating its initial point, 
ran west. ‘ Thence due west,” is the language of the statute. 
When it reached the first and nearest line of range five, it 
complied with every requirement of the statute. It had 
then reached line of range number five, and was required to 
go no further. We are convinced that the act under discus- 
sion left all of range five west in Walker county, and that 
the Cireuit Court did not err in so ruling. 

Affirmed. 


VoL. LXI. 

















OF ALABAMA. 


[Helmetag v. Frank.] 


Helmetag v. Frank. 
Bill in Equity to Foreclos Mortgage, &e. 


1, Equitable separate estate ; what creates.—A gift by the husband to the 
wife, of property real or personal, creates in the wife an equitable separate 
estate, and property thus acquired is not within the operation of statutory or 
constitutional provisions which create the separate estate. 

2, Same ; incidents of.—An incident of an equitable separate estate is the 
power of the wife to alienate or charge it, as if she were a femie sole, unless 
restrained by the instrument creating it. She may mortgage it as security 
for her own debt, or that of the husband. 

8, Evidence of debt; renewal of, effect of.—The ranewal of the evidence 
of a debt secured by mortgage, is nota payment; nor does it impair the lien 
f the mortgage. 

4, Variance between allegation ond proof ; effect of —The pleadings and 
proof must correspond, and a material variance between them, however 
clear may be the equity of the complainant, is fatal to relief. 


if 
J 


APPEAL from the Mobile Chancery Court. 

Heard before Hon. H. AUSTILL. 

The appellee, Minna Frank, filed her bill against the 
appellant, Amelia Helmetag, and her husband, seeking to 
foreclose a mortgage executed by them ona certain house 
and lot in the city of Mobile. The bill alleges that F. W. 
Helmetag, the husband of the appellant, was seized in fee of 
the premises, and that both he and his wife claimed that he 
was so seized; that being so seized in fee, and he and his 
wife so representing, they applied to appellee for a loan of 
$1,320, to be secured by a mortgage on the property in con- 
troversy ; that the appellee then loaned them the money, for 
which she took their joint note, payable to her twelve months 
after date, at the Mobile Savings Bank. The original note 
was secured by the mortgage sought to be foreclosed, and 
not having been paid at maturity, was surrendered to appel- 
lant and her husband, and they executed another joint note 
for the same amount, payable at twelve months. This last note 
was, at maturity, extended for a year, and has not been paid. 

The bill prays a sale of the mortgaged property, and for 
general relief. Sworn answers were required, and the defend- 
ants filed separate answers under oath. ‘The answer of the 
husband denied that he ever represented to appellee that 
the mortgaged property belonged to him, and stated that 
it was the wife’s property, and that the appellee knew it 
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belonged to her; that the money was loaned to him alone, and 
_ the wife had never received any of it, or any benefit of 

; that she was merely security on ‘the note, and mortgaged 
the prope rty to secure it. 

“he answer of the wife also denies that she ever repre- 
sented to appellee that the property in controversy belonged 
to her husband, but avers that it then was and still j is, he 
statutory separate estate, by conveyance from her husband 
upon consideration of love : and affee stion, while he was fully 
solvent and unembarrassed, long before the debt to appellee 
was contracted. The dood was made an exhibit to the an- 
swer. This deed was made in consideration of natural loye 
and affection, and gave, granted and conveyed the property, 
to said Amelia Helmetag, “her heirs and assigns forever, to 
have and to hold unto her the said Amelia Helmetag, hes 
heirs and assigns forever.” The cause was heard on bill 
and answers, and the chancellor rendered a decree granting 
the relief prayed, and ordering a sale of the mortgaged prop- 
erty, &c. From that decree this appeal is taken. 


Sr. Paut & LABvuzAN, for appellant.—The deed from 
appellant’s husband to her, contained no words which exelu- 
ded his marital rights ; and hence it created in her a statu- 
tory separate estate. While at common law the direct deed 
of the husband to the wife, passed nothing until the death 
of the husband, a court of equity, if called upon, would hold 
it good as vesting an estate in the wife. The statute now 
confers capacity upon the wife to take and hold the estate; 
and no reason exists to call into exercise the powers of a 
court of equity to effectuate the intention of the donor. The 
true rule in determining whether the estate of the wife is 
equitable or statutory is: Does the instrument creating it 
exclude the marital rights of the husband? Measured by 
this rule the deed created in Mrs. Helmetag a statutory 
estate, and it is clear that neither she, nor her husband, nor 
both, could mortgage it, for any purpose whatever. Again, 
the note secured by the mortgage Was paid by t the substitu- 
ted note and the mortgage thereby satistied.—See 2 La. Ann. 
175; 4 La. Ann. 543; 6 La. Ann. 774; 10 La. Ann. 623. 
The variance between the allegations of the bill and the 
ag was fatal, and the bill should have been dismissed. 

9 Ala. 698; 18 Ala. 353; 22 Ala. 602; 28 Ala. 613; 29 


pty Qo. 


FREDERICK G. BROMBERG, contra.—A gift from the hus- 
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band to the wife, in consideration of love and affection, and 
without words of limitation, creates in the wife an equitable 
separate estate, which she holds as a femme sole, and which 
she may bind by any contract of hers, The deed in this case 
created in appellant an equitable separate estate, and by join- 
ing in the note and mortgage to appe lle e, she rendered it sub- 
ject to the debt.—See 30 Ala. 358 ; 23 Ala. 816; MeMillan v. 
‘Peacock, 57 Ala. The renewal of the note secured by the 
mortgage did not satisfy the mortgage, which still rem: ained 
a security for the substituted note.—1l Dan. on Neg. Inst. 
164, § 205; 24 La. Ann. 193. 


BRICKELL, C. J.—1. We regard it as the settled law of 
this State, that a gift by the husband to the wife of property 
real or personal, creates in the wife an equitable separate 
estate. Property thus acquired by the wife, is not within 
the influence and operation of the statutory or constitutional 
provisions which create separate estates.—Me Millan v. Pea- 
cock, 57 Ala. 127, and authorities cited. An incident of an 
equitable separate estate, is the power of the wife to alienate or 
charge it, as if she were a femine sole, unless restrained by 
the instrument creating it. She may mortgage it as security 
for her own, or for the debt of her husband.—VeMillan v. 
Peacock. supra. 

2. It is also well settled, that the renewal of the evidence 
of adebt secured by mortgage, is not a payment; nor does it 
impair the lien of the mortgage.—Boyd v. Beck, 29 Ala. 703. 
The complainant consequently on the proof was entitled to 
a decree of foreclosure. 

3. To support a final decree, the pleading and proof must 
correspond, and a variance between them, however clear 
may be the equity of the complainant, is fatal—Crabb v. 
Thomas, 25 Ala. 212: - Skinner v. Bar ney, 19 Ala. 698. The 


averment of the bill is that the husband was seized in fee of 


the premises, and that he and the wife alleged that he 


was seized in fee. The latter averment is immaterial and 
must be rejected as surplusage. The material fact which 
should have been stated, was as to the title of the wife, and 
that it was a title, which notwithstanding her coverture, she 
had capacity to transfer by mortgage. The title shown by 
the bill resided in the husband at the execution of the mort- 
gage ; and though the wife may have joined in its execution, 

the legal consequence is, that there ‘by only her contingent 
right of dower was pla arses | a proof shows that the 
title resided in the wife, under a conv eyance from the hus- 
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band, creating an equitable separate estate, she had the ea. 
pacity tocharge by mortgage. The variance compels a reyer. 
sal of the decree. 

Reversed and remanded. 


Koopman ¢. The State. 
Violation of Revenue Law. 


1. Eng ti ¢ carry ing on bus ness, within the me bei iid of the reven 
lav .—One ‘whe, | Wi ithout license, engages in the business of se i ng liquor in 
quan itities of a quart or more, is a wholesale liquor dealer within the mean 
ing of the law, and guilty of a violation of its p rovisions, though the liquor 
was kept and sold by way of variety merely, ‘‘ rather to accommodate regu- 
lar customers than for profit, and constituted a minor part of a general mer- 






chandise business,’’—if thereby the dealer intended to reap a profit, directly 
or indirectly in his amr yers 

2. Same; indictment, Lad.—An indictment which charges merely 
that the de ls ‘ 1 -arried he busine f a wholesale 
that the defendant engaged in or earried on the business of a wholesale 


liquor dealer at a specifie d place, against the peace, Xc., is fatally defective; 
to constitute a charge for violation of the revenue law, it should aver that 
the business was carried on without license. 


APPEAL from the Circuit Court of Cullman. 

Tried before Hon. LovtIs WYETH. 

Appellant, Koopman, was convicted under an indictment 
which charged, that before the finding thereof, “he did en- 
gage in the business of a wholesale dealer in spirituous, 
vinous, or malt liquors, in a town of less than one thousand 
inhabitants, against the peace and dignity of Alabama.” Hay- 
ing reserved exceptions to the refusal of a charge requested, 
he brought the case here by appeal. This charge is set forth 
in the opinion. 


H. L. WATLINGTON, for appellant. 
H. C. Tompxiys, Attorney-General, contra. 


MANNING, J.—This was intended to be a prosecution 
of appellant, under the revenue law, for being engaged in 
and carrying on contrary to its provisions, the ‘business of a 
wholesale dealer in spirituous, vinous, or malt liquors. De- 
fendant was found guilty, and sentenced to pay a fine therefor. 

A bill of exceptions was taken setting forth that an excep- 
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tion was reserved to the refusal of the circuit judge to charge 
the jury at request of defendant, that if they “believed from 
the evidence that the defendant was engaged in a general 
merchandise business, and kept whiskey for sale merely as a 
variety of his stock, and rather to accommodate his regular 
customers than to derive profit, and as a minor part of his 
business, the defendant should not be convicted, unless they 
also believe that he was using his general merchandise busi- 
ness as a mere cloak for his real intent to engage in the 
business of a wholesale dealer in whiskey.” The meaning of 
this charge is, that defendant should be found “not guilty ” 
unless dealing in whiskey was a principal part of his business. 
The charge was properly refused. 

In Weil v. The State, 52 Ala. 19, we held that it was not 
essential to the violation of the provisions of the revenue 
law on this subject, that the vending of the liquors specified 
should be the principal business of defendant. The inquiry 
should be—was it his purpose to derive profit therefrom ? 
“It may be” (said BRICKELL, C. J.,) “that profit was not 
expected from the particular business, but from some other 
business which the particular business would increase, and 
by increasing, the profits would be enlarged. If . . . 
appellants kept and sold spirituous liquors in quantities of a 
quart or more, they would be guilty as charged in the indict- 
ment, if from the keeping and sale of liquors they did not 
expect a profit otherwise than by an increase of their sales as 
general dry goods merchants.” The charge refused by the 
circuit judge was directly in conflict with the doctrine thus 
laid down. 

But the judgment must be reversed for a reason not as- 
signed, or urged for appellant. It was intended to prosecute 
him for engaging in the business of selling liquors of the 
kind specified, without having paid for and obtained a license 
as required by the revenue law. But there is no allegation 
in the indictment that he had not paid for and obtained the 
license; no averment showing that he had done any thing 
contrary to that law. There is consequently no foundation 
for the judgment of the circuit court, which must be reversed 
and the cause remanded. 
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Greene County v. Hale County. 


Action to recover Compensation of Jurors trying a Case on 
Change of Venue. 


1. Costs; liability of State or county for.—Neither the State nor the gey. 
eral counties thereof, are liable for costs incurred in the prosecution of 
offenders against the laws, except to the extent, and in the manner, pro. 
vided by statute. 


2. Code of 1876, section 4917 construe?.—Under the provisions of the 
Code (2 4917) when a prosecution be gun in one county, is transferred by 
change of venue to another county, “all fines and forfeitures go to the 
county in which the indictment was found, and judgment must be ren lered 
accordingly ; and the fees of all jurors and witnesse s, on being properly cer- 


tified by the clerk of the court to which the trix : is rem ved, are a char ge on 
the county in which the indictment was found, in like manner as if the trial 
had not been removed.” 

8. Same.—Under this section, fees of persons summoned as special jurors, 
for the trial of an indictment which has been transferred on a change of 
venue, when properly certified, are payable by the county in which the in- 
dictment was found, and not by the county to whose « yurts the trial was 
transferred ; and if the latter county pays them, it is a v junté wry payment, 
which will not constitute it a creditor of the county in which the indictment 
was found. 


APPEAL from Greene Circuit Court. 

Tried before Hon. L. R. SMITH. 

The opinion states the facts. The main error relied on 
was the action of the court below in overruling a demurrer 
to the complaint, on the ground that it disclosed no substan- 
tial cause of action. 


THomas W. COLEMAN, for appellant.—The declaration 
shows on its face that Hale county, the plaintiff, could not 
own the character of claims sued on. The debt is due di- 
rectly to the jurors summoned.—Revised Code, §§ 4345, 
4212. Again, these claims were paid and absolutely extin- 
guished by the treasurer of Hale county. He had no au- 
thority to do it, and the ec ounty can not r atify an unauthorized 
act, and thereby acquire a right of action by implication 
against Greene county. An implied contract will never be 
found, where an express contract could not be made. If 
the treasurer of Hale county paid the money in ignorance 
of the law, while he knew the facts, it can not be recovered 
back.—21 ’Ala. 750; 2 Brick. Dig. p. 326, § 45. 
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W. P. and Jas. E. WEsp, contra.—The law clearly im- 
posed on Hale county the duty of paying persons summoned 
to serve as jurors in its court, no matter whether sum- 
moned to try cases brought there by change of venue, or 
commenced in the courts of that county. Section 4212 of 
the Code of 1876, which declares that jurors’ fees are a 
charge upon the county where the prosecution originated, 
did not alter or change the law. That section was merely 
declaratory of the common law applicable to such subjects. 
Sedg. Stat. and Const. Law, 37; Dwarris on Stat. vol. 2, p. 
73. The question was determined under the common law, 
uninfluenced by statute, in 2d Murphy (N.C.) 244. In that 
ease it was ruled that the county where the prosecution orig- 
inated was entitled to the fine, and liable to the costs of 
prosecution, in a case where a change of venue was had. 
The same doctrine is asserted by the Supreme Courts of 
Pennsylvania, Indiana and Maryland, whose county organi- 
zations are substantially identical with ours, and whose 
statutes on the subject are not materially variant from those 
of this State.-—See 29 Penn. St. 38; 1 Smith (Ind.) 133; 3 
Md. 432; 4 Kansas, 312. 


MANNING, J.—The State is not chargeable with costs 
created in the prosecution of a person indicted for a viola- 
tion of law, whether the defendant be convicted or acquitted, 
unless it has consented or provided by statute that they may 
be charged against it. Nor are the counties respectively 
liable for the costs in State cases arising or tried therein, ex- 
cept to the extent and in the manner declared and enacted 
by the legislature. Hence, it is to the written law we must 
look, to ascertain what liability, if any, there is in the pres- 
ent case on the part of Greene county to Hale county. The 
latter sued for the amount of jurors’ certificates paid by it, 
to persons summoned term after term from 1872 to 1875, to 
serve on juries for the trial therein of one Bob Murray, for 
murder alleged to have been committed by him in Greene 
county, from which the cause was transferred by a change of 
venue to Hale. 

By section 5049 (4345) of the Code of 1876—fees are 
allowed to persons summoned to serve as jurors; and the 
clerk is authorized to deliver to each of them a certificate 
for the sum he is entitled to; which (it is declared) shall be 
“receivable in payment of any county dues, and payable out 
of the county funds.” By sections 4459 and 4460, fees to 
witnesses for the State are also in certain contingencies, 
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allowed against the public. And they must be certified jy 
like manner and paid “out of any fines and forfeitures jy 
the county treasury.” Such is the general law on these sub. 
jects, relating to State cases; nearly all of which, of course, 
have their origin in the counties in which they are tried, 

But sometimes a prosecution begun in one county is trans. 
ferred, by change of venue, to another. And it is enacted 
that “all fines and forfeitures in such cases, go tothe county 
in which the indictment was found, and judgment must be 
rendered accordingly; and the fees of all jurors and wit- 
nesses, on being properly certified by the clerk of the court 
to which the trial is removed, are a charge on the county in 
which the indictment was found in like manner as if the 
trial had not been removed.”—S 4917 (4212). 

We can not doubt that in the cases in which a change of 
venue is obtained, the fees here referred to must be paid by 
the county in which the indictment was preferred, “ in like 
manner as if the trial had not been removed,”—that is, upon 
the presentation of the certificates by the respective holders 
of them, to the officer of that county whose duty it is to pay 
them, and out of the funds designated by law. The statutes 
in fact, make these certificates, or the costs of which they 
are the evidence, chargeable in all cases, upon'the counties 
in which the prosecutions are instituted, and upon no other. 

There may be as argued, difficulty sometimes in carrying 
these laws into effect according to this construction. And it 
may be inconvenient to jurors residing in Hale county to 
have to go or send to Greene county for their fees. The op- 
posite construction would not make it less so, to another 
class of certificate-holders. The statute last cited relates to 
the fees of witnesses as well as jurors. And the witnesses 
in this cause, resided, presumably, in Greene county, where 
the homicide was committed. And if the jurors must look 
to Hale county for payment, so must the witnesses, who live 
in Greene county, go or send to Hale county, for their fees. 
It is probable these statutes need revision and amendment. 
But we can not give to them the operation contended for 
without judicial legislation. 

The fees here sued for, were due, not from Hale county to 
the holders of the certificates, but from Greene county ; and 
by its treasurer, if duly presented to him from time to time, 
as issued, they should have been paid. Hale county could 
not, by voluntarily paying them, make itself the creditor of 
Greene county, for the money paid without its request. 
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The judgment of the Circuit Court must be reversed, and 
the cause be remanded. 


Bain v. The State. 


Indictinent jor selling or giving Vinous, Spirituous, or 


Malt Liquors lo Minors. 


7 


1. Charge; whut erroneous.—A charge given by the spring its own mo- 
tion, which authorizes a conviction, though the offense was not committed 
within the county, and within the period prescri ibed as a pee to the prosecu- 
tion, is erroneous, and compe ‘Is a reversal 

9, Aye of ness; what evidence of adinissible—A witness may testify to 
his own age, though he states that his knowledge is derived from what his 
mother told him; and the fact that his mother, who was not shown to be 
dead, or out of the jurisdiction of the court, was not introduced, does not 
affect the admissibility of the evidence, though the jury may consider it, with 
the other circumstances of the case, in dete rn lining its credibility. 

3. Charge; when pro; erly 4 F —A charge based on a state of facts, 
of which there is no evidence, is abate ict, = properly refused. 

+ Code, section 4205; construed.—Under section 42 105 of the Code, a sale 
or gift of li juor to any of thé class of persons therein mentioned, is wane. 
ful, on ss made * uponthe requisition of u physician for medicinal purposes; 
and this © a quisitio n’’ must be a verb: al or written app plication or re que st to 
the seller by the physician himself. 

5. Illegal act; presiuimptions as to intent to commit.—Whenever one does 
an act which is in itself “ile; gal, the law presumes the intent to do that act 
and the act of itself is evidence of the intent; hence where one sells or gives 
spirituous liquors, &c., toa minor, &c., without the requisition of a physi- 
cian, the gift or sale is evidence of the intention, and there can be no inquiry 
as to whether the defendant had the “ specisic intent” to violate the law. 


» os 


APPEAL from Marshall Circuit Court 

Tried before Hon. Louis WYETH. 

The indictment under which the appellant was tried and 
convicted, is framed under section 4205 of the Code of 1876, 
and charges, that he “ did sell or give vinous, spirituous or 
malt liquors to James Foreman, a minor, against the peace,” 
&c. The only evidence on the trial was “the testimony of 
said Foreman. He testified that, “within the county and 
within the period of twelve months before the finding of the 
indictment, he had on two several occasigns obtained from 
the defendant in person some whiskey. The first time he 
got a quart, the second time a quart or a pint. Upon the 
first occasion he was sent by his mother, a neighbor of de- 
fendant, to the defendant with instructions to get for her a 
quart of whiskey. Obeying the instructions of his mother, 
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he went to defendant’s house and told him that his mother 
had sent him for a quart of whiskey, and that she wanted jt 
to use in the treatment of measels, which prevailed in his 
mother’s family ; that he was about seventeen years old when 
he got the w hiskey. On the other occasion, he was sent to 
defendant by his brother, who was a man of full age, to get 
some whiskey, and the w hiskey was delivered to him by de- 
fendant, and was carried by him to his brother.” On cross- 
examination he was asked how he kne »w his age, to which he 
replied, “his mother told him so.” This answer was ob- 
jected to, on the ground that it was hearsay. The witness 
further testified that on neither occasion did he use any of 
the whiskey, but delivered the same to his mother ‘and 
brother; that the measels prevailed in the family, and Dr, 
William Johnson, the attending physician, directed his 
mother to get some whiskey for use in the treatment of the 
disease. This was all the evidence, and the court of its own 
motion charged the jury as follows: “If vou believe, from 
the evidence, that the defendant sold or gave to James F ore- 
man vinous, spirituous, or malt liquors, and that James 
Foreman was a minor at the time of such giving or selling, 
and beyond a reasonable doubt, you will find the defendant 
guilty, and assess a fine against him of not less than fifty, 
nor more than five hundred dollars.” The defendant duly 
excepted to this charge. 

The defendant requested separately the following written 
charges, which the court refused : 

“1. That the evidence of James Foreman, to whom the 
vinous, spirituous or malt liquors are alleged to have been 
sold or given by the defendant, as to his age, if based upon 
hearsay, is a fact or circumstance to be considered by the 
jury, as to whether he is a minor or not. 

“2. That the hearsay evidence objected to by defendant, 
ean not be considered by the jury, in the determination of 
this cause. 

“3. If defendant did give, or sell, vinous, spirituous, or 
malt liquor to said James Foreman, believing him to be of 
full age, then this is a circumstance to be weighed and con- 
sidered by the jury, in the determination of the guilt or 
innocence of the defendant. 

“4. That the intention of the defendant is an essential 
ingredient in this offense, and the intention must be shown 
beyond a reasonable doubt, before the j jury can cony ict. 

“5, That the specific intent must exist in the mind of the 
sellér or giver, at the time of selling or giving vinous, spir- 

VoL, LXxI. 





































1878. |} OF ALA BAM A. 


+! 
~I 


[ Bain V. The State. ] 


‘tuous, or malt liquors to a minor, knowing him to be a 
minor, before the jury can find him guilty. 

“6, Ifthe jury believe, from the e vide nee, that the wit- 
ness, James Foreman, who obtained the vinous, spirituous, 
or malt liquors from the defendant, was sent by his mother 
to get said vinous, spirituous, or malt liquors. for her own 
use, or to be used by her for medicinal purposes, then these 
alone do not cons stitute the offense denounced by the statute, 
and the defendant is not guilty. 

“7, If the jury be lieve, from the evidence, that the whis- 
key was given to James Foreman, to be delivered to his 
mother for medicinal purposes, and was not given or sold to 
him for his own use,—then this defendant is not guilty.” 

The court refused each of these charges, and the defendant 
duly excepted. 

The admission of the evidence objected to, the charge of 
the court, and the refusal to charge as requested, are now 
assigned as error. 


No counsel appeared for appellant. 
H. C. Tompkiys, Attorney-General, contra. 


BRICKELL, C. J.—1. The judgment in this cause must 
be reversed, because the charge given by the court of its 
own motion, authorized a conviction, though the jury may 
not have believed from the evidence, that the offense charged 
was committed in the county of Marshall, within twelve 
months before the commencement of the prosecution. It 
has often been decided in this court that a charge is errone- 
ous, Which authorizes a conviction of a criminal offense, 
without proof that the offense was committed in the county 
in which the indictment was found.—Solomon v. The State, 

Ala. 27; Brown v. The State, ib. 47; Huffman v. The 
State, 28 Ala. 48: Green v. Thi State, 41 Ala. 419. So it 
has also been decided, that a charge is erroneous ete upon 
a hypothetical, state of facts, not including proof of venue, 
and the commission of the offense, within the period pres- 
cribed as a bar to its prosec uution.—Farrall v. The State, 32 
Ala. 557; He nry v. The State, 36 Ala. 268. 

2. A known exception to the general rule excluding hear- 
say evidence, is, in matters of pedigree, which includes not 
merely relationship or its degree, but the time of birth, death 
or marriage.—1 Whart. Ey. § 208. This evidence is not 
regarded as secondary—it is classed as primary, and though 
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more satisfactory evidence of the fact could be produced, the 
evidence must go to the jury affected, so far as under the 
particular circumstances of the case they may regard its 
credibility as affected, by the fact _ the more s satisfactory 
evidence is not produced. —Clements v. Hunt, 1 Jones’ Law, 
400; Patton v. Rambo, 20 Ala. 485. "Phe C ireuit Court did 
not err in permitting ‘the witness Foreman to testify as to 
his age, nor in refusing the first and second charges requested 
by the appellant. 

3. There was no evidence so far as is shown by the bill 
of exceptions, that the appellant in good faith believed Fore- 
man was of age when the liquor was sold. The third in- 
struction requested, was therefore properly refused. A charge 
based on a hypothesis, there is no evidence tending to support, 
ig properly refused. 

4. The statute under which the present indictment was 
found, reads: ‘Any person, whether with or without a 
license, who shall sell or give away spirituous, vinous, or 
malt liquors, in any quantity whatever, to minors or persons 
of known intemperate habits, except upon the requisition of 

physician for medicinal purposes, is guilty of a misde- 
meanor,” &¢e.—Code of 1876, § 4205. Fora long time the 
statute book has borne prohibitory enactments against the 
sale of liquors to minors, and these enactments have been 
in various forms and terms, all having the common purpose 
of protecting the young and inexperienced against the evils 
of indulgence in the use of intoxicating beverages. The 
statute immediately preceding the present, authorized (or 
rather did not fix upon it the quality of a criminal offense), 
a sale, or gift, with the consent of the parent, guardian, mas- 
ter, or other person having legal charge of the minor.—R. 
C. § 3619. Thus leaving it to the discretion of the person 
having by nature, or by law, the care of the minor, whether 
sales or gifts of liquor should be made to him. Under the 
present statute, there is but one event in which a gift or sale 
can be made, and that is upon the requisition of a physician 
for medicinal purposes. The authority of a parent, guardian, 
or master, may extend to and legalize other transactions with 
a minor, but it can not relieve of criminality, a sale or gift 
to him, ‘of spirituous, vinous, or malt liquors, unless it is 
accompanied with the requisition of a physician for medicinal 
purposes s.—Simon v. State, 54 Ala. 24. Reading the present 
in connection with the former statutes, there is indicated a 
manifest legislative intent, to render all sales or gifts of spirit- 
uous, vinous or malt liquors to minors unlawful, unless there 
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is the requisition of a physician for medicinal purposes—not 
the mere advice of the physician that liquor shall be used, 
communicated to the vendor through the minor to whom it 
is given or sold—but an appli sation, or a request, communi- 
eated by the physician directly to the seller, either orally or 
in writing. ‘The statute must be construed in view of the 
mischiefs against which it is intended to provide ; and while 
cases not within its letter, though within the mischiefs, may 
not be drawn under its operation, there must not be a con- 
struction, which will withdraw cases within the legitimate 
meaning of the language and within the mischief. The lan- 
guage is broad, embracing every gift or sale toa minor, with 
but one exception. If he is the active agent as donee or 
purchaser, the sale or gift is to him in fact, and it is within 
the words of the statute. The principal may employ him as 
the instrument through which he will derive benefit from 
the gift or sale. But such sale or gift is to the minor, and 
heis subjected to the temptation and danger against which the 
statute intends to guard him, though he is not intended to 
derive benefit from it. The statute would soon become a 
dead letter, if it was so construed that sales to the minor as 
agent or servant, were excluded from its operation. The 
legislature were idly employed when revising former statutes, 
and excluding sales with the consent of parent, guardian, 
or master, if a sale or gift to the minor as their agent is not 
now excluded. The agency may be created with the same 
facility with which the consent could be expressed. An 
honest error as to the existence of a fact may be an excuse 
for an act which would otherwise be criminal. The rule has 
been applied to this statute, and we have held the seller not 
guilty, if in the exercise of due care he is really deceived 
into the belief that the person to whom he sells is of full 
age, though the fact may be otherwise—Pause v. State, 55 
Ala. 16. The same rule must be applied as to the fact of 
agency, if a sale to the minor as agent is excepted from the 
operation of the statute. The consequences of that construc- 
tion can be easily foreseen—-+the statute would fall far short 
of accomplishing the legislative intention. We think the 
statute visits with punishment every sale to a minor unless 
it falls within the exception expressed. It must operate alike 
as to minors, and persons of intemperate habits, and it would 
scarcely be insisted that sales to such persons for themselves 
only, and not sales in which they may act as agents or ser- 
vants, are within the statute. 

» “The law presumes that every person intends to do 
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that which he does.” Hence, whenever one does an act jp 


itself legally wrong, the law presumes the intent to do that 
act; and the act of itself is evidence of the illegal intent, 
Stein v. The State, 37 Ala. 135. If the appellant sold or 
gave spirituous, or vinous, or malt liquor, to the person 
named in the indictment, and he was at the time a minor 
without the requisition of a physician for medicinal purposes, 
the sale or gift was in violation of the statute, and is of itself 
evidence of the illegal intent. No other intent is necessary 
than to make the sale, or gift, and that intention existing, of 
which the gift or sale is evidence, there can be no inquiry 
as to whether he had, as it is expressed in the instructions 
requested, a specific intent to violate the law. 

For the error we have noticed, the judgment is reversed 
and the cause remanded. The appellant must remain in 
custody until discharged by due course of law. 


Winston v. Browning. 
Bill in Equity to enforce Vendor’s Lien. 


1. Abatement of purchase-money of land ; when nuty be claimed.—Where 
by the terms of a contract of sale of lands, the price is fixed or regulated by 
the quantity, and there is a material mistake as to the real quantity, the 
vendee is entitled to compensation for the deficiency: or when sued for the 
purchase-money, may claim compensation by way of abatement from it. 

2. Same; when can not be cluimed.—Where, however, the contract is not 
for the sale of a specific quantity of land, but for the sale of a particular 
tract, or designated lot or parcel, by name or description, for a sum in gross, 
and the transaction is ona fide, a mutual mistake as to qucntity, but not as 
to boundaries, will not entitle the purchaser to compensation, and is not 
ground for rescission. 

83. Written contract, how can not !.—The writings by which such 
a contract is evidenced, in the absence of fraud or mistake in their execu- 
tion, or any subsequent modification of the contract, are its sole expositors, 
and can no more be varied, contradicted, or explained by parol, in equity 
than at law. 





4, Evecution on decres i chance yy: lie CTTONEOUS, 


( i A decree in a fore- 
closure suit, or bill to enforce a vendor's lien, ascertaining the amount of 
indebtedness, has the force and effect of a judgment; but execution can not 
— until after sale and confirmation and decree ascertaining the balance 
due. 


APPEAL from Chancery Court of Sumter. 

Heard before JAMES Coss, Esq., special chancellor. 
The opinion states the case. 
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Tuos. B. WETMORE, for appellant. 
CooKE & LITTLE, and Watts & Sons, contra. 


BRICKELL, C. J.—The facts’ of the case as shown by 
the record, are, that on the 18th day of January, 1873, An- 
thony W. Dillard b: argained and sold to the appellant James 
M. Winston, a tract of land situate in Sumter county, known 
as the “ Lacy Place,” with a gin stand on the place, for the 
sum of six thousand five hundred dollars, three thousand 
dollars payable in cash, and for the remainder, a credit until 
the first of January, 1874, was given. The land was subject 
toa mortgage executed by one Herndon, the vendor of Dil- 
lard. The note of Winston for the part of the purchase- 
money not paid in cash, it was agreed, was to be transferred 
to the mortgagee, so that on its payment, the lands would be 
freed from the encumbrance of the mortgage. The mortgage 
debt was due to the appellee Browning, and the note of Win- 
ston for the unpaid purchase-money, immediately on its exe- 
cution, in the presence of Winston, was by Dillard, indorsed 
in blank, and delivered to the attorney of the appellee, and 
its application to the payment of the mortgage debt directed 
and promised. Dillard gave Winston his covenant, reciting 
that for the sum of six thousand five hundred dollars, he had 
sold him “my Elisha Lacy tract of land in Sumter county, 
containing 1060 acres more or less. And I agree and cove- 

nant with said James M. W inston, that I am seized of a fee 
simple title in and to said lands, and will make him a fee 
simple conveyance, free from all incumbrances of dower or 
otherwise to said Lacy tract, the numbers not now being at 
hand.” On the 9th February, 1874, Dillard executed a deed 
to Winston, describing the lands as “the tract of land lying 
and being in Sumter county and State of Alabama, and known 
as the Elisha Lacy tract, consisting of one thousand and sixty 
acres more or less according to the last will and testament of 
said Elisha Lacy, and more particularly described as follows :” 
giving the numbers thereof according to the survey by the 
government, and from these numbers, the quantity of land 
was nine hundred and twenty-three acres. The lands are 
described in the will of Elisha Lacy, which was executed in 
1860, and admitted to probate in i862, as containing about 
one thousand and sixty acres. The conveyance to Dillard 
describes them, “as the Lacy tract of land, in township 
twenty-one, range three west, containing about one thousand 
and sixty acres, be the same more or less, the same being 
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that tract of land donated by Elisha Lacy, deceased, to his 
son Martin V. Lacy.” By asurvey of the lands made after the 
commencement of this suit, it was ascertained that the tract 
contained only nine hundred and twenty-three acres. Win- 
ston had known, and resided near the lands for many years 
before his purchase. The lands were assessed to Dillard for 
taxation in the years 1870, 1871, 1872, by numbers, the 
numbers indicating the quantity be be nine hundre d and 
seventy-six acres, while it is stated in the assessment to 
be nine hundred and sixty acres. The bill is filed to enforce 
a lien on the lands, for the payment of the note of Winston, 
and the defense is a claim of an abatement from the note, 
for the deficiency in the quantity of the lands. 

When by the terms of a contract of sale of lands, the price 
is fixed or regulated by the quantity, if there is a material 
mistake as to the real quantity, the vendee is entitled to com- 
pensation for the deficiency ; or when sued for the purchase- 
money, may claim compensation by way of abatement from 
it. This is certainly true where the sale is of a specific quan- 
tity, or a sale by the acre, as it is usually denominated. 
Minge v. Sinith, 1 Ala. 415; Terrell v. Kirksey, 14 Ala. 209; 
Young v. Craig, 2 Bibb, 270. “The reason is,” said Judge 
Story, “that each party is supposed to be regulated in his 
bargain by the real quantity, and if there be any mistake as 
to the real quantity, the one has more, and the other less, 
than what both intended, either in land or price. In such 
cases, the quantity conveyed constitutes an essential ingre- 
dient in the bargain, and is not mere matter of description. 
Equity, therefore, will correct the mistake, and put the par- 
ties in the situation in which they would have been, if the 
real facts had been known to them.’’—Stebbins v. Eddy, 4 
Mason, 416. We have said a material mistake as to the quan- 
tity, for if the difference is so slight, that it makes no differ- 
ence in the value of the lands, and it is apparent, if it had 
been known, there would have been no difference in price, it 
is immate rial, furnishing no ground for compensation.—l 
Story’s Eq. § "1! , 

But if the contract is not for the sale of a specific quantity 
of land—if it is for the sale of a specific tract, ora desig- 
nated lot, or pare el, by name or description, for a gross sum, 
and the transaction is bona fide, a mutual mis stake as to the 
quantity, but not as to the boundaries, will not entitle the 
purchaser to compensation, and would not be ground fora 
reseission.—l Story’s Eq. § 141; Dozier v. Di Juffee, 1 Ala. 
320; Capshaw v . Fenn 1,12 Ala. 780; Frederick v. Young- 
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blood, 19 Ala. 680; Wright vr. Wright, 34 Ala. 194; Stebbins 
y, Eddins, 4 Mason, 414; Mann v. Pearson, 2 Johns. 37; 
Morris v. Emmett, 9 Paige, 168; Smith v. Evans, 6 Binn. 102; 
Harrison v. Talbot, 2 Dana, 258; Noble v. Googins, 99 Mass. 
931: Pickman v. Trinity Church, 122 Mass. 1. If we look 
to the writings to determine the character of the contract 
between Dillard and Winston it is apparent the sale is of 
this latter kind—a sale, as it was called in the Roman law, 
per aversionem— that is, for a gross sum-to be paid for the 
whole premises, and not ata specified price by the foot or 
acre. In such sales the purchaser is entitled to the quantity 
contained within the designated boundaries of the grant, be 
it more or less, without reference to quantity or measure of 
the premises which is mentioned in the contract or convey- 
ance.”— Morris v. Emmett, supra. These writings, there be- 
ing no allegation or proof of fraud or mistake in their exe- 
eution, or of any subsequent waiver or modification of the 
contract they import, are the sole memorial and expositor 
of the contract, and parol evidence is as inadmissible in 
equity, as at law, to vary, contradict, or explain them.—Fred- 
erick v. Youngblood, supra 2 Williams v. Hathaway, 19 Pick. 
387. The authorities we have cited, and others to which 
reference could be made, have settled the doctrine, “that 
whenever it appears by definite boundaries, or by words of 
qualification as ‘ more or less,’ or ‘by estimation,’ or the like, 
that the statement of the quantity of acres in the deed is 
mere matter of description and not of the essence of the 
contract, the buyer takes the risk, if there be no element of 
fraud.” —Pickman v. Trinity Church, supra. It is said by 
Chancellor Kent: “ The mention of quantity of acres, after 
a certain description of the subject by metes and bounds, or 
by other specification, is but matter of description, and does 
not amount to any covenant, or afford any ground for the 
breach of any of the usual covenants, though the quantity of 
acres should fall short of the given amount. Whenever it 
appears by definite boundaries, or by words of qualification, 
as ‘more or less,’ or as ‘containing by estimation,’ or the 
like, that the statement of the quantity of acres in the deed, 
is mere matter of description, and not of the essence of the 
contract, the buyer takes the risk of the quantity, if there 
be no intermixture of fraud.”—4 Kent, 467. 

There was no representation of quantity made by the 
vendor, independent of the recital in the writings, nor is 
there any fact shown, which indicates that it was regarded 
as of the essence of the contract. The vendor and vendee 
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knew the lands by the designation of the Lacy Place, and 
knew its boundaries, that is, knew who were the adjoining 
proprietors. Each supposed that in quantity, it approxi- 
mated one thousand and sixty acres, but no stipulation of 
quantity was made by,the one, or sought by the other. 4 
sale of the Lacy Place, the quantity uncertain, for a gross 
sum, the gin stand being included, was the contract made, 
Unless that contract is departed from, there can be no abate. 
ment of the purchase-money, because of the deficiency in 
quantity. : 

The decree of the chancellor is however erroneous in or- 
dering that execution issue for the amount of the debt ascer- 
tained to be due from the appellant. In the absence of stat- 
utery provisions, a court of equity could not in a foreclosure 
suit—and a suit for the enforcement of a vendor’s lien is 
analogous to a foreclosure suit—render any other decree than 
one barring the equity of redemption, or directing a sale of 
the mortgaged premises. If after a sale, there was an un- 
paid balance of the mortgage debt, it was recoverable only 
in action at law—the court could not direct that execution 
issue for it.— Hunt v. Lewin, 4 Stew. & Por. 138; Orchard 
v. ITughes, 1 Wall. 73. The statute now declares that the 
decree in a foreclosure suit, or on a bill to enforce a vendor’s 
lien, ascertaining the amount of the indebtedness, shall have 
the force and effect of a judgment, but that execution must 
not issue, until after a sale, and its confirmation, and the 
balance due is ascertained by a decree.—Code of 1876, § 3908. 
The award of execution was premature, and the decree in 
that respect must be here corrected. 

We do not deem it necessary to prolong this opinion by 
discussing the remaining assignments of error. We find 
nothing in them which would vary our conclusions. The 
decree of the chancellor, as corrected, will be affirmed. 


Garner tv. Bond, Adm’r, cf al. 
Bill in Equity to Foreclose Mortgage. 


l. Homestead ¢ rent tion: andes 1120 Gore 1s.—The right to a homestead 
exemption, in favor of the widow and minor children, as against a mort 
gage, must be determined by the laws in force at the time of its execution, 
and at the death of the husband. 
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9 VYort qd of hoimeste ad, ta which wife does not joi) as how far roid.—A 
mortgag ve or other conveyance of the home »stead, in which the wife does not 
ioin, is Void only as to the homestead ; if the instrument embraces lands of 
greater quantity or greater vé ilue than the homestead, as detined by the 
constit ution and statutes, the excess in value » or of quanti ty, passes to the 
grantee. 

3 Homeste wd exemption of lot in e ity; what essential to.—The constitu- 
tion of 1868 exempted a homestead in a ¢ ity, town or village, from liability 
to seizure on legal process, only where the lot and appurtenances did not 
exceed two thousand dollarsin value; and the limitations as to quantity and 
value not existing, there was no exemption from payment of debts, and no 
constitutional re — as to alienation. 





4. Suime.—If the homestead exceeded the limitation of value, and was 

10 apabl le of division, so as to reduce it within the limitation, there was no 
authority, prior to the act of 1873, to ia an equivalent in money; and 
that act provides for such allowance only where the phaue stead is sold under 
legal process, during the life of the owner, or his person: al re prese ntative 
ells ¢ ter his death. 

5. Dower; how '.—The court directs the attention of the 
parties to the consi * the question, whether on bill filed against the 
widow and others t eamortgage executed by the husband, she can 
obtain dower in that suit otherwise than bv cross-bill, and whether an allow- 
ance of a gross sum in lien of dower ca » made otherwise than by consent 


the mortgagee. 


APPEAL from Mobile Chancery Court. 

Heard before Hon. H. AUSTILL. 

The appellant, Helen Garner, filed her bill against the 
administrator, widow, and heirs-at-law of John H. Garner, 
to foreclose a mortgage on certain real estate in the city of 
Mobile, made by the deceased in his life-time. 

The pleadings and proof disclose the following state of 
facts: John H. Garner owned a house and lot in the city 
of Mobile, which had been for many years the home of him- 
self and family, and continued to be such up to the time of 
his death, which took place in August, 1876, since which 
time it has been occupied as a home by his widow and chil- 
dren. On the 13th day of May, 1874, he executed his 
promissory note for the sum of ten thousand dollars, payable 
tocomplainant twelve months after date. On the 15th of 
September, 1874, he executed a mortgage on the premises to 
secure the note, which mortgage recited that the property 
was his residence, and was duly ac ‘knowledge don the 10th, 
and admitted to record on the 14th, of Oc tober, in the same 
year. The widow, Mary Garner, re eal to join in the mort- 
gage,on the express ground that it was the home of the 
family. The property exceeded in value the sum of two 
thousand dollars, and was incapable of division. The 
estate of John H. Garner had been declared insolvent. The 
administrator and widow demurred to the bill, on the ground 
that the mortgage showed on its face that the property was 
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the homestead of the husband, and that the failure of the 
wife to join in it, rendered it absolutely void. The demurrer 
was overruled. The final decree rendered, decreed that the 
widow and children were entitled to a homestead exemption 
to the extent of $2,000, to be reserved out of the proceeds, 
and that the widow was also entitled to dower, which should 
be valued, and the amount retained from the proceeds of 
sale, the remainder to go in satisfaction of the mortgage debt, 

The allowance of the exemption, and of dower to the 
widow, are now assigned as error. 


HERNDON & SMITH, for appellant.—The laws in force at 
the time of the ancestor’s death govern as to exemptions in 
favor of the widow and children. Subsequent. legislation 
cannot enlarge or diminish their rights in this ‘Tespect. 
53 Ala. 135, 447. The right depends on these laws, what- 
ever may be the changes by subsequent legislation, or con- 
stitutional provision.—JViller v. Marx, 55 Ala.322. The laws 
in force at the time of the death of the husband in August, 
1876, were the constitution of Alabama of 1875, article 10, 
sections 2, 3, 5, and the act of the General Assembly of 
April 23, 1875. The constitution in such a ease as this 
confers no right of homestead on the widow.—See Miller v, 
Marx. The act of 1873 does not in its letter provide fora 
ease like the present, nor, according to what is written, can 
any interpretation be made, which will embrace it. Section 
11 of the act provides only for carving out an equivalent of 
$,2000 for the homestead in favor of the debtor, when his 
homestead, exceeding two thousand dollars in value, is 
levied on and sold under execution against him. Section 
16 provides only for the case where there is no mortgage and 
the homestead is sold under an order of the Probate Court 
to pay debts of the husband and father, and confers juris- 
diction on the Probate Court to secure the exemption to the 
widow or children. ‘These are the only courts and modes in 
which the right of exemption can be asserted under the act 
of 1873.—See Rottenberry v. Pipes, 53 Ala. 450; Miller v. 
Marx, 55 Ala. 322. 


ANDERSON & BonpD, contra.—The plain and obvious pur- 
pose of the act of 1873 was to secure to the family a home- 
stead ; and if the property exceeded two thousand dollars, 
to carve out thatamount. That act provides that the mort- 
gage of the homestead by the owner, if a married man, shall 
not be valid without the voluntary signature and assent ol 
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the wife, on a private examination, separate and apart from 
the husband. What is the homestead under the act of 1873? 
That homestead, whatever its extent and measure, is not 
affected by the mortgage, by reason of the non-consent of the 
wife. If the aet of 1873 secured to the debtor’s family the 
amount of two thousand dollars, where the value of the 
homestead exceeded that, the chancellor was bound to set 
apart that amount, free from the mortgage, if indeed the 
mortgage had any validity. We insist, then, if the mort- 
vavee fails to secure the voluntary signature and assent of 
the wife, the instrument is invalid, no matter the extent or 
value of the homestead ; and if the mortgage bea valid 
security, the homestead must be carved out before any sale 
can be made. The complainant must pay or tender the sum 
of two thousand dollars to the widow and minor children. 
In this ease, the widow has persistently refused to give her 
assent to the mortgage, and of this the complainant had 
notice. It seems to us that it would be eliminating from the 
statute all its protective force, if the widow and family are 
denied, under these circumstances, the benefit of their 
homestead. 


BRICKELL, C. J.—The constitution of 1868, operative 
at the execution of the mortgage, and which must determine 
its validity, so far as it depends upon constitutional pro- 
vision, like the present constitution, declared, that no mort- 
gage or other alienation of the homestead, by the owner 
thereof, if a married man, should be valid without the vol- 
untary signature and assent of the wife. No particular mode 
of signing, or expressing the assent, was prescribed. Prior 
to the statute of April 23, 1873, (Pamph. Acts 1872-3, p. 64), 
if the wife joined in the execution of the conveyance, and 
it was acknowledged, or proved, and certified in the mode 
prescribed by the general statutes for the execution by mar- 
ried women of conveyances of real estate, the mandate of 
the constitution was satisfied.— Miller v. Marx, 55 Ala. 322. 
This statute declared no mortgage or other alienation of the 
homestead, by the husband, should be valid, unless the vol- 
untary signature and assent of the wife was shown by her 
privy examination, certified in writing by a judge or chan- 
cellor ina particular form. Neither the constitution, nor 
the statute, render the mortgage, or other conveyance, abso- 
lutely void—it is void only as to the homestead. When it 
embraces lands of greater quantity, or greater value, than 
the homestead, as defined by the constitution, or the statute, 
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the excess in value, or of quantity, passes to the grantee, 
MeGuire v. Van Pelt, 55 Ala. 344; Thompson on Home- 
stead, $$ 474, 477. 

It is a homestead, not exceeding eighty acres in quantity, 
if not in a town, city or village; or if in a town, city or 
village, a lot with the dwelling and appurtenances, not 
exceeding in value two thousand dollars, which the consti- 
tution exempts from liability for the payment of debts, and 
disables the husband from conveying without the voluntary 
signature and assent of the wife. The limitation of value 
applies whether the homestead is in a town, city or village, 
or in the country. Quantity and value are as essential ele- 
ments of the homestead, as residence in the State, and actual 
occupancy by the owner.—Jiller v. Marx, supra. The aet 
of 1873, enlarged the quantity, and removed the limitation 
of value, as to homesteads in the country; but wrought 
no change as to the homestead in the city, town or village— 
these were suffered to remain as defined by the constitution. 
The constitution exempted a homestead, as an entirety—not 
a part of, nor an undivided interest in a homestead. Land, 
not exceeding in quantity eighty acres, or a lot, with the 
dwelling and appurtenances, neither exceeding in value two 
thousand dollars, were relieved from liability for the payment 
of debts, and alienation thereof restrained. The quantity 
and value were descriptive features of the homestead, and 
where these did not exist, the constituton did not operate— 
exemption from payment of debts did not attach, nor the 
restraint of alienation.—WViller v. Marx, supra. 

When the homestead—the dwelling-place, exceeded the 
limitation of value, and was incapable of division so as to 
reduce it within that limitation, the constitution furnished 
no authority and no mode by which an equivalent could be 
allowed to the owner if living, or if he was dead, to his 
widow, or minor children.— Willer v. Marx, supra. The aet 
of 1873, provided that when the homestead was in the city, 
town or village, and was of greater value than two thousand 
dollars, a sale thereof under execution or other legal process 
could be had, but the purchaser could not enter until he paid 
or tendered to the owner two thousand dollars. Or, if the 
owner died, and the homestead was sold by his personal repre- 
sentative for the payment of debts, the purchaser was required 
to pay two thousand dollars of the purchase-money to the pro- 
bate judge for the benefit of the widow and minor child or chil 
dren. The quantity of the homestead in the country having 
been enlarged, and the limitation of value removed, no pro- 
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vision for the allowance of an equivalent was necessary, as 
there was no event in which it could be sold. The provision 
for an allowance of an equivalent in money for the home- 
stead, the statute limited to two cases,—the sale under exe- 
cution or other process in the life-time of the owner, and a 
sale after his death by his personal representative. When 
as in the present case, there was a sale to be made under a 
decree of foreclosure, after the death of the husband, of a 
homestead not capable of being reduced by partition or divi- 
sion, within the constitutional limitation of value, no author- 
ity is given to any court, to order an allowance or compen- 
sation in money to the widow and minor children, for the 
value of the homestead. The constitution did not contem- 
plate the conversion of the homestead into money—a change 
of the character of the property into other property inca- 


pable of use, as that which was exempt, and the alienation of 


which was restrained. 

The constitution and the act of 1873, must control as to 
the power of the court to allow compensation for the home- 
stead, and not the act of February 9, 1877, enacted after the 
death of the husband, and after the execution of the mort- 
gage.— Taylor v. Taylor, 53 Ala. 135: Rottenh rry v. Pipes, 
ib. 447; Chambers v. MePhail, 55 Ala. 367. The result is 
the decree of the chancellor allowing to the widow and chil- 
dren compensation in money for the value of the homestead 
is erronecus. 

The right of the widow to dower is not controverted. It 
may be well however for the parties to consider, whether it 
ean be obtained in the present suit, without a cross-bill; and 
whether otherwise than by the consent of the appellant, an 
allowance of a gross sum in money can be made to her in 
lieu of dower. 

The decree is reversed and the cause remanded for further 
proceedings not inconsistent with this opinion. 


Rash «v. The State. 
Tnadietinent for Murder. 


l. Venire; what not good ground of objection to.—A mistake in writing 
ut in the list served on the prisoner, the surname of one of the jurors spe- 
cially summoned for the trial of a capital felony, is not ground for quashing 
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the venire, or stopping the trial; such name should be discarded and another 
juror semmoned. 

2. Chelle eife to juror , when ri ht of, wreire 1.—After jurors have been 
accepted and sworn, it is too late to enter into further inquiry as to the; 
qualifications, or to challenge any of them. 


1elr 


3. Service of list of jurors on prisoner, presumption as to.—In the absence 
of anything showing the contrary in the record, and of any question made 
in the court below, it will be presumed that the list of names of persons 
summoned as jurors for the trial of a capital felony, was duly’served po: 
the prisoner as required by law. ia 


4. Juror, presumption as to qualification of.—Where the name of a persor 
was drawn, whereupon he was accepted as a juror, and the defendant, his 
peremptory challenges having been exhausted, did not object, it must} 
pres umed, the record being silent on the su j ct, that the juror possessed 


proper qualifications. 

5. Bepert, opinion of; when adinissible.—A physician and surgeon of 
** long experience with gun-shot wounds, and an expert in such matters 
wh ) Saw the body of the deceased shortly aft r she rece ived a W ound, may 
give his opinion as to how it was inflicted. 
’ 7 


6. Same: what evidence ina ss/hle.—One who had been in the late war, 
and ** saw the range of balls in a good many eun-shot wounds. but 1 a 
and aw the range Of balls in @ good many gun-shot wounds, out Was n 
physician, ora surgeon, or an expert,’’ can not be permitted to testify as t 


‘how the balls range, and some of the wounds which the witness had seep.’ 


7. New trial.—The Supreme Court has no power to grant a n¢ 


APPEAL from Circuit Court of Colbert. 

Tried before Hon. W. B. Woop. 

Charles Rash, the appellant, was convicted of the murder 
of his wife, and sentenced to be hanged. 

The bill of exceptions states that the defendant was in jail 
when the list of jurors summoned for his trial was served 
upon him. On this list appeared the name of John H. Lock- 
well, though there was no evidence that there was any person 
of that name. In drawing the names from the hat, the name 
of James H. Lockwell was drawn, whereupon the defendant 
informed the court, that this last name did not appear on the 
list served upon defendant, and “objected to proceeding 
further with the trial ;” but the objection was overruled and 
the defendant excepted. The court ordered the name of 
John H. Lockwell to be discarded, and that another juror be 
summoned and his name placed in the hat. The defendant 
objected to this, but his objection was overruled, and he 
excepted. The sheriff summoned another juror, whose name 
was placed in the hat, and the drawing proceeded. 

“ After the jury had been completed and sworn, but before 
any testimony was introduced, the defendant objected to 
proceeding further with the trial, because neither of said 
jurors had been examined, and ascertained to possess the 
qualifications of jurors in cases of this kind. Neither o 
them had been asked whether they were connected by con- 
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sanguinity in the ninth degree, or by affinity in the fifth 
degree, computing according to the rules of civil law, with 
the prosecutor or person alleged to have been slain. And 
defendant offered to prove by witnesses that no such ques- 
tions had been asked, and the fact that such questions had 
not been asked was admitted. The court overruled the 
defendant’s objection, and he duly excepted.” 

When eleven jurors had been obtained, the list served on 
defendant was exhausted, and the court ordered the sheriff, 
forthwith to summon two other jurors, which was done, and 
their names put in the hat. ‘“ These jurors were challenged, 
whereupon two other persons were summoned, and their 
names placed in the hat. The first of these, when his name 
was drawn, was challenged, which exhausted the defendant’s 
peremptory challenges. The other name was then drawn, 
and the juror accepted by the State, and, no objection being 
made by the defendant, he was sworn.” 

On the morning of the evening on which defendant’s wife 
was shot, defendant asked his wife who took the eggs out of 
his hen’s nest, and she answered that she did, as she had 
nothing else to eat. Defendant told her that the next time 
she did it, he would hreak her head, and becoming angry, 
struck her a light blow with a paddle used for cleaning dirt 
off his plow. Defendant said to her at the same time, that 
if his dog had been alive she would have laid the taking of 
the eggs on the dog; that he (defendant) had turned up a 
four-legged dog, and would turn up a two-legged dog, if any 
more of his eggs were taken. The defendant then went into 
the field to work. On the same evening, about an hour 
before sunset, as one Prince testified, “witness passed by 
defendant’s cabin ; that he was on his mule, and said to wit- 
ness that his gears were broken and he wanted them mended. 
Witness told him when he returned from the well, which 
was about seventy yards distant, he would help defendant 
fix the gear ; that defendant assented, and said he would wait 
until witness came back ; that about the time witness reached 
the well he heard a gun fire at defendant’s cabin, and witness 
then ran hack to the cabin ; that before he got there he heard 
defendant calling for witness’ father; that when witness 
reached the cabin, he found deceased sitting in a chair near 
the door, with her head thrown back, and insensible, and 
defendant holding and supporting her head and erying ; that 
he asked defendant why he shot his wife, and defendant said 
his wife shot herself with a gun accidentally, and stated that 
his wife was sitting in a chair near the door, with the gun 
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standing nearer the door on her left ; that a cradle about two 

feet high was on her right; that he (ae fendant) went in and 
told his wife he was going hunting; that she objected, 
and seized the gun with her left hand, drew it behind her 
back, seized it with her right hand, and in drawing it to her, 

it came in contact with the cradle, fired off and shot her near 
the right ear.’ 

The gun was an Enfield rifle, which was long and heavy, 
and there were powder stains around the wound. Whe n the 
witness entered, the gun was lying several feet behind defend- 
ant, with the breech next to him. 

Dr. Huston, “ who was shown to be a physician and sur- 
geeon of more than forty years experience with gun-shot 
wounds, and an expert in such matters,” testified on behalf 
of the hate, that he examined the deceased about two hours 
after she was shot, and found that she had been shot in the 
right ear, from the effects of which she died. The shot did 
not follow the aperture of the ear, but passed behind, tend- 
ing obliquely backwards and downward, for thre ve-foasthe to 
an inch, lodging at the base of the skull. “ This witness, in 
answer to a question by the solicitor, stated that from the 
condition of the wound, the ear of deceased must have come 
in contact with a hard substance.” To this question and the 
answer thereto the defendant objected, but his objection was 
overruled, and he excepted. 

The defendant then introduced a witness, who was familiar 
with gun-shot wounds and the range of balls, who testified 

that a slight contact of a ball with a substance, would often 
change the range of a ball, either up or down, or to one side.” 

The defendant then “ introduced R. O. Pickett, who tes- 
tified that he had been a Confederate officer in the late war, 
and saw the range of balls ina good many gun-shot wounds, 
but was not a physician, or surgeon, or an expert. The 
defendant then offered to prove by the witness, how the balls 
range, and some of the wounds he had seen.” The State 
objected to the evidence, and the court sustained the objec- 
tion, and defendant excepted. The bill of exceptions does 
not pun ss to set out all the evidence. 

The judgment-entry, after reciting the arraignment, plea, 
&e., and the rendition of the ve rdict, recites that “ the de- 
fendant being brought to the bar, and asked by the court if 
he had anything to say why sentence of the law should not 
be pronounced agains st him, according to the verdict of the 


jury so found, made his statement. It is thereupon cons sid- 


99 
ered,” &e. 


VoL. XI. 














1878. ] OF ALABAMA. 93 
[ Rash v. The State.] 


It does not affirmatively appear from the record that the 
list of jurors summoned for defendant’s trial, was served 
upon him one entire day before the day set for the trial ; but 
no objection was raised on this account in the court below. 

The various rulings to which exception was reserved, are 
now assigned as error, as also that a list of jurors summoned 
for the trial was not served on the prisoner one entire day, 
before the day set for the trial. 

JAMES JACKSON, JOSEPH GILBERT, and J. B. Moore, for 
appellant.—The record should show affirmatively that the 
list of the jury was served one entire day before the day 
appointed for the trial. It appears affirmatively that de- 
fendant was in actual custody.—Code, § 4872; Johnson v. 
State, 47 Ala. 50. Lewis’ case, 51 Ala. 1, is not in conflict 
with former cases. Lewis was not shown to have been in 
custody. The court erred in its ruling as to the juror Stock- 
well.—Code, § 4872; Johnson v. State, supra. It was error 
to swear the jurors without ascertaining their qualifications. 
52 Ala. 351. 

The court erred in allowing Dr. Huston to answer the 
question of the solicitor. A medical man may prove the 
cause of death, the consequences of wounds; and their opin- 
ions may be given in evidence, whenever the nature of the 
subject-matter is such as “ to call for their study, in order to 
qualify a man to understand it.”—1 Green]. Ev. 440. Hus- 
ton’s answer did not come under either head. It is the same 
thing as if he had been allowed to state that from the range 
of the ball, the breech of the gun must have been elevated 
and the muzzle depressed. This was the very matter which 
the jury had to solve. It was the vital question.—40 Cal. 
272; 49 Mo. 274; 35 Iowa, 107. Pickett’s testimony should 
have been admitted. If he was experienced in such matters, 
it was not necessary that he should be an expert.—13 Ala. 
68; 35 Ala, 555. The twelfth juror was put upon defendant 
without his consent. He was not asked whether he would 
accept the juror. The record shows that the defendant 
“made his statement,” when asked why judgment should not 
be pronounced. Hedid say something. What was it? It 
is not recited that this statement amounted to nothing “in 
bar or preclusion” of judgment. It is idle to ask the ques- 
tion, if the defendant can not get the benefit of it. This 
court should reverse, or grant some remedial process whereby 
what defendant did say may be passed on here. 

Looking at the evidence set out in the bill of exceptions, 
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it seems the wealest evidence that ever a human being was 
sentenced to death upon. His own declarations were intro- 
duced by the State. They showed the killing was accidental. 
He is found supporting the head of his wife and erying and 
calling for help. 

The range of the ball, three-fourths of an inch downward, 
without any proof whatever of the position of dee eased’s 
: ad at the time the gun fired, seem to have been seized on 


by the jury. Andin hers face of his conduct on the occasion, 
and his ms ‘mn declaration made at the time, establishing his 


innocence, this man is condemned to death. Has all reason- 
able doubt been excluded? Are the facts and circumstances 
of a conclusive tendency? If upon this evidence, all of 
which is set out in the bill of exceptions, any one of the 
fundamental rules of cireumstantial evidence has been vio- 
lated, would it not be the duty of this court to reverse the 
judgment ? 


H. C. Tompkins, Attorney-General, contra. 


STONE, J.—1. The rulings of the Cireuit Court, in ref- 
erence to the juror Lockwell, were in precise accordance 
with the statute, Code of 1876, § 4876, as construed in Floyd 

The State, 55 Ala, 61, and are free from error. Neither 
did the court err in refusing, after the jurors had been 
accepted and sworn, to allow further inquiry, or challenge 
of jurors. Questions as to the qualification of jurors, not 
pag sly raised, must be treated as waived, when the jurors 
for the trial of a fe lony are accepted and sworn.— Smith v. 
The State, 55 Ala. 1. It should be observed, however, that 
in this case, no offer appears to have been made i in the court 
below, to show that any of the jurors were related, by con- 
sanguinity or affinity, to the deceased or the accused.—See 
Drake v. The State, 51 Ala. 30. 


2. The judgment-entry fails to show that a list of the 


jurors, summoned for defendant’s trial, was served on him 


one entire day before the trial. If necessary, we would pre- 
sume this was done, in the absence of objection in the court 
below that it was not done, or other statement of the record, 
re en the presumption.—P arise. The State, 36 Ala. 939 : 
Lewis v. The State, 51 Ala. 1 


But the bill of exceptions in this case, made part of the 
record, shows that a list of the jurors was so served. The 
eases of Robertson v. The State, 43 Ala. 80; Flanagan v. T he 
State, 46 Ala. 703; Bugg v. T he State, 47 Ala. 50, and Mor- 
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gan v. The State, 48 Ala. 65, have been heretofore overruled. 
Lewis v. The State, supra. 

3. There is nothing in the objection that the twelfth juror 
was put on defendant without his consent. He had exhausted 
his peremptory challenges, and could, not challenge further, 
except forcause. The silence of the record must be regarded 
as evidence that no legal reason existed why the juror should 
not be received as a juror for the trial of the case. 

4, The Cireuit Court pursued the law in its rulings on 
the testimony of experts.— Tullis v. Kidd, 12 Ala. 648; Bush 
», Jackson, 24 Ala. 273; Bennett v. Fail, 26 Ala. 605; John- 
son v. The State, 35 Ala. 370. 

5. We are asked to reverse this case, because it is said the 
whole evidence is before us, and that it did not justify the 
conviction. We need scarcely say, what has been many , 
times said, that under our system, this court has no power 
togrant a new trial. Such applications are addressed to the 
enlightened discretion of the primary court trying the cause. 
If that court refuse a new trial, and if the record show no 
reversible error in the court’s rulings, there is no redress, 
save in the pardoning or commuting power of the executive, 
if the case be one to call for it. We express no opinion on 
the testimony found in this record. But the record does not 
show or affirm that it contains all the evidence. 

The judgment of the Circuit Court is affirmed, and it is 
ordered and adjudged that on Friday, the 28th day of March, 
1879, the sentence of the law pronounced in this cause be 
executed, by hanging the said Charles Rash by the neck 
until he is dead ; and the sheriff of Colbert county is charged 
with the execution of this sentence. 


Newsom «@. Thornton, Adm’r. 
Petition to quash Execution issued by Register, &e. 


1. Costs, P ‘ution for, against of MOS O junction bond: when register 
ay issue.—Under our statutes, in all cases where an injunction has been 
obtained, and costs decreed against the complainant on its dissolution, the 
register may, without a reference or further order of the court, issue execu- 


tion ¢ 
uon 


for costs, against any or all of the parties to the injunction bond. 


APPEAL from Colbert Chancery Court. 
Heard before Hon. H. C. SPEAKE. 





96 SUPREME COURT (Dee. Term, 


[Newsom v. Thornton, Adm’r.] 


The appellee, as administrator of Eliza Johnson, deceased 
commenced proceedings in the Court of Probate of Franklin 
county, against W. R. Newsom, as executor of Whitmel] 
Rutland, deceased, for the recovery of a legacy bequeathed 
his intestate. Thereupon Newsom filed a bill in equity 
praying that the proceedings be enjoined, and obtained‘s 
temporary injunction, giving bond with the appellant and 
others as sureties, payable and with condition as prescribed 
by the statute—Code of 1876, § 3871. The bill was dis. 
missed, the injunction dissolved, and costs decreed against 
the complainant. The register issued an execution against 
all the obligors on the injunction bond for the costs incurred 
in the Court of Chancery, and the appellant filed a petition 
to the chancellor, praying that the execution be superseded 
and quashed, as having been issued without authority of law, 
On a hearing, the chancellor dismissed the petition, and the 
decree of dismissal is now assigned as error. 


J. B. Moore, for appellant. 
L. B. THORNTON, contra. 


BRICKELL, C. J.—It is said that “ independent of siat- 
utory enactments, a court of equity has the power upon the 
dissolution of an injunction to ascertain, by reference toa 
master or otherwise, the amount of damages caused to defend- 
ant by the injunction, and to decree payment of this amount.” 
High on Inj. § 962. However this may be, there was no 
reference to the register to ascertain damages, and no decree 
rendered for them. The authority of the register to issue 
the execution must therefore, if it exists, be derived from 
statute. The statutes require, whenever a temporary in- 
junction is granted, that before the writ issues, the party 
obtaining the order must give bond with security for the 
protection of the parties enjoined, and which will indemnify 
them, in the event of a dissolution of the injunction. Where 
the injunction is to restrain the execution of a judgment at 
law, in a personal action, the penalty of the bond is double 
the amount of the judgment, and its condition is, in the 
event of dissolution, to pay the amount of the judgment, 
with interest, and also such costs and damages as may be 
decreed against the party obtaining the injunction.—Code of 
1876, § 3869. If the purpose is to stay proceedings after 
judgment at law, in an action for the recovery of lands, the 
officer, granting the writ, prescribes the penalty of the bond, 
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and its condition is: “the payment of the damages in such 
judgment, . . . and also all damages and costs which 
the plaintiff, in such judgment sustains, by the suing out 
such injunction, if the same is dissolved.”—Ib. § 3870. In 
all other cases, the officer granting .the order for the injunc- 
tion, prescribes the penalty of the bond, and its condition is: 
“to pay all damages which any person may sustain, by the 
suing out of such injunction, if the same is dissolved.”—Ilb. 
§ 3871. The bond when given to enjoin proceedings at law 
on a judgment for money, upon dissolution has the force and 
effect of a judgment; and being certified by the register to 
the clerk of the court in which the judgment was rendered, 
he can issue execution thereon against any or all the obli- 
gors, for the amount of the judgment, the interest, and the 
damages if any are decreed, the chancellor having power to 
decree six per centum damages, if of the opinion the injunc- 
tion was obtained for delay.—Ib. §§ 3875-6. The succeed- 
ing section of the Code, is that from which authority to 
issue the execution in the present case is claimed, and it 
reads: ‘The register may also issue execution for costs, if 
decreed against the party obtaining the injunction, against 
any or all the obligors in the bond.” The argument for the 
appellant is, that this section refers only to the bonds men- 
tioned in the preceding section, given to enjoin proceedings 
on a judgment at law for money. While for the appellee, it 
is insisted that it refers to all injunction bonds. 

The statutes prior to the Code, gave to every injunction 
bond the force and effect of a judgment, and an execution 
could issue against the obligors “for the costs incurred in 
and about the chancery proceedings.”—Clay’s Dig. 357, § 
79. The chapter of the Code devoted to injunctions is in 
some respects a revision of former statutes which are sub- 
stantially embodied in it, and in others, the introduction of 
new and auxiliary proceedings which while they may tend 
to render the remedy by injunction more advantageous, are 
also framed to protect parties against its abuse. We find in 
them no indication of a purpose to lessen the liability of 
obligors in bonds given for injunctions, or to deprive parties 
of remedies on them which the former statutes afforded. If 
the word also, was omitted from the section of the Code 
under consideration, there would be no question of the au- 
thority of the register to issue execution for the costs decreed 
against the party obtaining the injunction, against any or all 
of the parties to any injunction bond. The previous section 
confers on the clerk of the Circuit Court authority to issue 
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execution for the amount of a moneyed judgment, interest 
and damages, against any of the obligors in the bond for 
injunction, and the purpose was to confer a like authority on 
the register as to costs of the Court of Chancery, in all cases, 
Changes of phraseology, in a revision of statutes, are not 
regarded as altering the law as it was settled by the plain 
language of former statutes, unless the intent to alter is clear, 
Sedgwick’s Stat. and Con. Law, 229. If we deduce the in- 
tent to alter the law as it formerly existed from the phrase- 
ology of this section of the Code, the result is, that in no 
other case, than the injunction of a moneyed judgment, can 
the costs of the Chancery Court be recovered of the sureties 
on the bonds, without an action at law on the bond, or an 
ascertainment of them by a reference to the register, and a 
decree therefor by the chancellor, if he has the power. The 
policy of all our statutes is to render effectual by summary 


judgments, and immediate execution, all bonds taken in the 


course of judicial proceedings, and from this policy there 
would be a departure, if the construction of this section of 
the Code, for which the appellant insists, was adopted. We 
concur with the chancellor, that its fair construction, is, to 
authorize the register in all cases, when costs are decreed 
against the party obtaining an injunction, to issue an execu- 
tion for their collection against any or all the parties to the 
bond, and such we believe is the construction it has received 
in practice. Let the decree be affirmed. 


Weiner v. Sterling. 
Real Action in the Nature of Ejectment. 


1. Homestead exemption ; what inay be the subject of.—The other con- 
ditions concurring, lands of the statutory separate estate of the wife, may 
be the subject of homestead exemption. 

2. Sume ; how may be aliened.—A conveyance of such land in the manner 
requisite to convey the wife’s statutory estate, will pass title thereto, freed 
from the right of homestead exemption, though the lands constitute the 
homestead, and there is no separate examination of the wife, apart from the 
husband, as required by the act of April 3d, 1873. 


3. Constitutional and statutory provisions with reference to alienation of 
the homestead ; to what, apply.—The constitutional requirements, and statutes 
passed to carry it into effect, as to the alienation of the homestead, apply to 
cases where the owner thereof is a married man, and do not affect a home- 
stead in lands of the statutory estate of the wife, which husband and wile 
have conveyed in the manner requisite to pass her title to such lands. 

Vol. LXE 
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APPEAL from the Cireuit Court of Mobile. 

Tried before Hon. HENRY T. TouLMIN. 

This was a real action in the nature of we brought 
by the appellant, Weiner, in November, 1877, against the 
appellee, Sterling, to recover a house and lot i in Mobile. The 
lot in question, before appellant conveyed it, constituted part 
of her statutory separate estate, held under a deed made to 
her in October, 1872. In 1873, it was occupied by her 
family, consisting of her husband, herself and her three chil- 
dren, as their home. In Dece mber of that year she and her 
husband executed a deed thereof in the proper manner to 
convey the wife’s statutory separate estate, to one Fleishman, 
for $2,500; who subsequently sold and conveyed the same 
property to one Halen; who afterwards sold and conveyed 
it toa loan and building association of Mobile, that sold and 
conveyed it to Catherine Sterling, wife of Daniel Sterling, 
the defendant. After the sale, Mrs. Weiner and her family 
removed from the premises, and went to Troy, Pike county, 
Alabama, where they resided three or four years. 

When the defendant offered in evidence the deed of appel- 
lant and her husband, conveying the premises to Fleishman, 
she objected, on the eround that it showed that there had 
been no examination of the wife, separate and apart from the 
husband, as required by the act of April 23d, 1873, where- 
fore the deed was ineffectual to pass the title, the lands being 
at the date of the deed the homestead of the family. The 
court overruled this objection, and admitted the deed, against 
the objection and exception of the appellant, in consequence 
of which she was forced to take a non-suit, &e. This ruling 
is the principal error assigned. 


Hannis TAYLOR, for appellant.—The deed to Fleishman 
should have been excluded. It showed on its face that the 
statute of April 23d, 1873, with reference to the alienation 
of homesteads, had not been complied with. There was ne 
examination of the wife, separate and apart from the husband. 
To avoid this objection, it is urged that the husband is not 
the “owner” of the lands, within the meaning of the consti- 
tution and statutes. Or, in other words, that because the 
legal title was in the wife and the land her separate estate, 
that the husband was not owner in the meaning of the act, 
and therefore no separate examination of the wife was nec- 
essary. Under the statutes of this State, is the husband of 
a married woman, owning a statutory separate estate, in 
virtue of his marital rights, an owner of the estate within the 
meaning of the homestead law ? 
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“The husband by marriage acquires the right to the use 
and occupation of his wife’s land, during the coverture, 
whether her title is or not governed by the statute cre eating 
“ defining the separate estates of marr ‘ied women. ”— Bishop 

», Blair, 36 Ala. 80; Brick. Dig. 11 vol. p. 71. At the death 
of the wife, whether the estate be by statute or contract, the 
husband has an estate for life. So,in this State, the practical 
result of the authorities, is this, that whatever may be the 
character of the wife’s estate in land, the husband is tenant 
for life; subject, it is true, in certain contingencies, to be 
divested of his estate. 

It is well settled, both upon principle and authority, that 
this estate of the husband makes him an “ owner” within the 
meaning of the homestead law. 

In Webber v. Short, 55 Ala. 318, Justice MANNING said, 
“constitutional and statutory provisions conferring exemp- 
tions will be liberally interpreted to effectuate the spirit and 
policy of the law-givers,” &e. It was decided in this case 
that it was not necessary for the husband to be seized in fee 
in order to vest the homestead right. ‘“‘ No matter by what 
tenwie he held, the right of homestead exemption, except as 
against persons having, a paramount title, will exist during 
the continuance of his estate, whetlier it be an equitable estate, 
or an estate for life, for a term of years or a less estate,” This 
case, which settles the question, defines the principle con- 
templated by the constitution. To keep the family in pos- 
session of the homestead is the object of the law ; therefore, 
the legal title is ignored, and the possessory estate made the 
test of ow nership. For all the purposes of the act, the hus- 
band is the possessor, and it is his possession that keeps the 
family in possession—and it is this ownership, which the law 
intends to protect. And this is the universal fule. In the 
treatise of Smyth on “The Law of Homestead and Exemp- 
tion,” section 114, the principle that “the homestead right 
does not depend upon the character of the title held by the 
party claiming it,” is stated as the general rule, recognized 
everywhere. This precise question has been decided ip Illi- 
nois, where it was held, that the homestead right attached to 
lands of which the wife is owner in fee, the husband having 
only an estate as tenant by the courtesy —Smyth on Home- 
stead, Sa section 107; Boyd v. Cudderback, 31 Ill. 113 
Tourville v. Pierson, 39 Ill. 446. If it is the policy of f the 
law to protect the homestead, when the title is in the hus- 
band ; « fortiori, when it is in the wife,—who is always the 
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S. 


object of its special solicitude,—the rule should be strictly 
enforced. 

If the husband then be the owner, within the meaning of 
the act, the deed was void absolutely, and the title and right 
of action remained unchanged. 


STEPHENS CROOM, contra.—1. The wife’s statutory estate 
can not be the subject of homestead exemption. The policy 
of our exemption laws contemplates, throughout, only the 
property of the family—the husband. It is solicitous to 
preserve from his creditors a sufficiency of his property to 
keep his family from want, both in his life-time and after his 
death. But the wife’s separate estate has been strictly dis- 
tinguished from that of the husband. It is not liable for 
his debts, and therefore it is not necessary to protect it from 
his creditors by exemption. No allusion to or provision 
concerning the separate estate of the wife is anywhere to be 
found in our exemption Jaws. She is given a controlling 
influence in his exemptions—but these exemptions have 
nothing to do with her separate property. 

The question does not appear to have been raised in this 
State ; but in other States, having similar laws, both in respect 
to the wife’s property and the family homestead, it has been 
decided that the wife’s separate property can not be the sub- 
ject of homestead within the meaning of the exemption laws. 
Davis v. Dodds, 20 Ohio St. 173; Holman v. Martin, 12 Ind. 
553; Revalk v. Kramer, 8 Cal. 71, 72. 

The constitution of 1868 provided that “no mortgage or 
other alienation of the homestead by the owner thereof, if a 
married man, shall be valid without the voluntary signature 
and assent of the wife.” The exemption act of 1873 uses the 
same language, superadding that the wife must be separately 
examined touching her assent, which must be certified to. 

These provisions are plainly in derogation of the common 
law and former statute law in regard to the transfer of title 
to real property. They must be strictly construed. The 
“terms and language employed” (see Webber v Short, 1st 
head note) confine them to the sale of a homestead which a 
married man is the owner. Here the owner is a married 
woman—who may alien her statutory separate estate by deed 
with her husband acknowledged in the ordinary way, as was 
done in this instance.— Weil v. Pope, 53 Ala. 

The appellant claims for the phraseology under considera- 
tion a “ liberal construction ” which would make it applica- 
ble to a homestead owned by a married woman equally with 








102 SUPREME COURT Dec. Term, 


[Weiner v. Sterling. ] 


that of a married man—by analogy. The reasoning, if car- 
ried out, would require a separate examination of the husband 
touching his assent,—and compulsion by his wife! 

The statute does not direct a liberal construction. And 
in the State of New York it is held that statutes exempting 
portions of a debtor’s property are in derogation of the 
common law, and to be strictly construed.— Rue v. Alter, 5 
Denio, 119. Our rule is, that constitutions will be liberally 
construed to effectuate the spirit and policy of the law, but 
in doing so the court can not create rights by construction, 
or ignore limitations or restrictions plainly growing out of 
the terms and language employed. ; 


MANNING, J.—The contention on appellant’s part is, 
that the property in question was her homestead when her 
deed of it was made; that she was not examined according 
to the act of April 23d, 1873, separate and apart from her 
husband, when she acknowledged the execution of it; and 
that, therefore the deed is void. Defendant’s counsel on the 
contrary, insist that the wife’s separate estate “can not be 
the subject of homestead exemption,” and next, that if it 
may be, still that the act of 1873 does not make Mrs. 
Weiner’s deed void. 

Upon the former of these propositions, consistency with 
our rulings in other cases, require us to non-concur with 
counsel for the defense.—- Webber v. Short, 55 Ala. 318; Me- 
Guire v. Van Pelt, id. 359. 

We think the homestead of a family may be situated on 
land of the statutory separate estate of the wife. And inas- 
much, as the law confers on her husband the authority to 
manage and control such property as trustee, and, in order to 
prevent interference with his management and discord in 
the family circle, to receive and disburse the rents, income 
and profits without liability to account for them,—though 
they are not to be, even in his hands, subject to the payment 
of his debts,—the homestead might properly be considered 
to some extent as that of the husband. Certainly it would 
be so regarded and as under the protection of the homestead 
law against his creditors, if he had in it any interest subject 
to execution that would enable them to expel him therefrom, 
by a sale of that interest. 

But is it correct to say that the husband is the owner of 
such homestead property within the meaning of the subse- 
quent part of the homestead law relating to sales or mort- 
gages thereof? True the possession of the wife’s statutory 
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separate estate vests in him as trustee, and he is entitled to 
manage and control it, in order to enable him—the husband 
and father, and therefore trustee, without liability to account 
for the income, to provide therewith for the maintenance of 
the family. But he can not sell or mortgage the property to 
another. The title to it all remains in his wife; and in the 
event of such sale or mortgage being made by him, she, rely- 
ing on her title, may sue alone, either at law or in equity, 
according to the case presented, to make void such aliena- 
tion and recover the property back. This has been several 
times decided in respect to personal property,—over which 
it would seem the husband’s power would be, rather more 
than less absolute, than over the realty. The wife is herself 
the true owner of her separate estate, 

Hence, the homestead situated thereon is under the terms 
of the homestead law quite as properly that of the wife as 
of the husband. The constitution elsewhere declares that 
property of the separate estate of the wife “shall not be 
liable for any debts, obligations or engagements of her hus- 
band.”—§ 6 of art. xiv. of Const. 1868, and of art. x. of 
Const. of 1875. It is thus exempt from sale to pay his 
debts, without the aid of a homestead law. The purpose of 
its provisions is—to prevent the homestead from being sold 
at the instance of even the owner’s creditors. The words of 
the constitution are: “Every homestead . . . . owned 
and occupied by any resident of this State, [male or female, 
married or unmarried], shall be exempted from sale or exe- 
eution or other final process of any court,—for any debt ” of 
course of such owner. And to give effect to this provision, 
we must hold that it isexempt as the homestead of the wife, 
from the payment of her debts or contracts; and that it is 
not in the power of the legislature, by changing the law so 
as to authorize a married woman to contract debts tor which 
her statutory separate estate shall be liable, to subject her 
homestead thereon, of the extent and value prescribed in 
the constitution, to the payment of such debts, without her 
consent. We have no doubt therefore that the wife’s statu- 
tory separate estate may be subject to the homestead exemp- 
tion. 

In considering the second proposition insisted upon for 
the defense, we must go further. It does not depend on 
anything yet quoted from the constitution. The next clause 
therein is as follows: “Such exemption, however, shall not 
extend to any mortgage lawfully obtained; but such mort- 
gage or other alienation of the homestead, by the owner 








104 SUPREME COURT [Dec. Term, 1 


[Weiner v. Sterling.] 


thereof, if a married man, shall not be valid, without the 


voluntary signature and assent of the wife to the same,” | 
The statute of April 23d, 1873, under which this controversy 
arises, copies this language from the constitution, and then 

adds further, that the wife’s signature and assent must be ) 
shown by an examination of her on the subject, separate and | 
apart from her husband, had “ before a Circuit or Supreme ' 
Court judge, or chancellor, or judge of probate,” and duly | 
certified by him. Such an examination was not made and 


certified in this instance ; and the question to be decided is, 
whether the deed of Mrs. Weiner and her husband is, for 
this reason, invalid. ) 

The transaction was ‘‘an out and out sale” for value. | 
The property conveyed was of her statutory separate estate ; | 
and the conveyance was duly executed to alienate it as such. | 

Sut the property was the seat of the homestead in which the | 
family lived. And the constitution and the statute both say 
that a “ mortgage or other alienation of such homestead by 
the owner thereof, if a married man,” shall not be valid with- 
out her signature and assent ; and the statute adds—without 
an examination and certificate as prescribed. 

The body of laws concerning the statutory separate estates 
of married women, has been regarded by this court as con- 
stituting a system by itself. And subsequent legislation is 
not understood as intended to change it, or the rules com- 
posing it, unless that be the manifest purpose of the enact- 
ment. 

In Fisk v. Stubbs, 30 Ala. 359, the question was whether 
a conveyance by husband and wife of property of the wife’s 
statutory separate estate was valid without an acknowledge- 
ment by the wife, separate and apart from the husband, that 
she voluntarily executed it. The act of 1850 which estab- 
lished this separate estate and the provisions of which were 
carried into the Code of 1852, and have been continued in 
the subsequent Codes, said nothing about a private acknowl- 
edgement by the wife of such a conveyance. But a prior 
act (Clay’s Dig. 155, § 27), provided that “no estate of a 
feme covert, in any lands,” &c., “in this State shall pass by 
her deed or conveyance without a previous acknowledgement 
made by her on a private examination,” &e. The court held 
that this law relating to a deed made by the wife, was “not 
applicable to conveyances of the wife’s separate estate by 
husband and wife,” made under the act of 1850; and that 
this latter act “makes no distinction as to the mode of 
acknowledgment by the husband and wife, and it would be 
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most unreasonable to say that the husband must be privately 
examined,” &c. And in Weil v. Pope, 53 Ala. 588, it was 
held that an enactment of 1858, whic he was carried into the 
Revised Code of 1867, as section 1552 2, qualified the older 
section 2373, of the same Code, concerning the mode of con- 
veying the ‘property of such separate estate, only because 
section 1552, “so obviously by the language used, : as well as 
by the fact that it would otherwise be. Ww holly inoperative, 
made such a construction necessary. 

In view of the language of the constitution, and statute of 
1873, we think it the better opinion that the words, “ such 
mortgage or other alienation of the homestead by the owner 
thereof, if amarried man,” &e., do not embrace a conveyance 
by a married woman and her —— of land of her statu- 
tory separate estate, although it be proved that their home- 
stead was upon it. 

Our legislators probably considered that a husband would 
be more wilful in carrying out a wish to mortgage or sell 
land of his own, though his homestead should be on it, and 
that his wife would be less resolved in her opposition to his 
doing so,—than either would be in regard to the alienation 
of land which belonged to her, especially if it embraced her 
homestead. And it may therefore have been thought suffi- 
cient to be assured of her assent, by a private interrogation, 
only when the homestead was situated on property, the title 
to which was not vested in her. Certainly the owner of the 
property was not, in this instance, ‘(a married man.” In 
the language used in Webber v. Short, 55 Ala. 316, we should 
“stretch words and e X pressions beyond their proper mean- 
ing,” and “ disregard limitations that are written on the face 
of the constitution,” if we extended the operation of this 

clause of the homestead law so as to make it annul the deed 
of Mrs. Weiner and her husband. 

Let the judgment in the Circuit Court be affirmed. 


Collier and Wife v. Falk eé al. 
Appeal from Orde r dissolving Injunction. 


1. sill to enjoin collection of : Wdijii ent > who, not 4 roper party to. —The 
sheriff should not be made a defe ndant to a bill to enjoin the collection of a 
jadgment at law, when his only connection with or interest in the case arises 
out of the discharge of his duties, as executive officer of the court, in the 
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collection of the execution; the injunction, upon the sheriff's being notified | 

of it, binds him as completely as if he were a party. ro 

. & Injunction bo when properly dissolve d—A temporary injunction, granted t] 

on the allegations of the bill, without notice to the parties adversely inter. b 

ested, is properly dissolved on the denials in the answer of a sole material ° 

defendant, fully and positively denying all the allegations, upon which the I 

equity of the bill is rested, unless the facts be such that the court can find v 

therein some good and substantial reason for retaining the injunction. 

> \ a 

APPEAL from Chancery Court of Morgan. r 

Heard before Hon. H. C. SPEAKE. . 

This is an appeal from an order of the chancellor dissoly- ' 

ing an injunction, granted on bill filed by Collier and his 3 

5, , = s “of eet s 

wife, against the appellee Falk, and Wiggins, the sheriff, to . 

restrain the collection of a judgment in favor of Falk against " 

Collier and his wife, an execution on which was then in : 

the sheriff’s hands. | 

The bill alleges, in substance, that complainants had had ti 

various dealings with the defendant Falk, who claimed a ” 

| considerable sum of money of them. There was dispute as “ 
| to the amount, and Falk brought suit in the Circuit Court 
against complainants, seeking to subject the statutory estate 
| of the wife in payment of his demand. It was agreed in 
writing to arbitrate the matter, and the parties selected three 
arbitrators, who heard the parties, examined witnesses, and 

made an award in favor of Falk. The bill avers that Falk “ 


promised to dismiss the suit and pay the costs, as one of the th 
inducements to arbitration, but failed to do so; and after the 


award was rendered, took judgment for the amount, without z 
the knowledge of complainants, who supposed the suit had 
been dismissed ; though the bill avers that complainants be- ol 
fore the arbitration employed counsel, who appeared for them D 
in the suit. The judgment-entry is made an exhibit to the pI 
bill. It states, “this day came the parties by attorneys, and ‘i 
defendants saying nothing in bar or preclusion of plaintiff’s hs 
demand, but the amount of damages being unknown, there- - 
upon came a jury,” &c. Then follows the assessment of i. 
damages by the jury, and a judgment for the amount, dc. ™ 
This judgment-entry recites nothing about the award, and él 
@on its face is a simple judgment nil dicit. a 
The bill assails the award as grossly incorrect and unjust, g 
charges misconduct and fraud upon one of the arbitrators, 
which deceived the other two, and alleged that complainants ol 
were inveigled into the arbitration by the chicanery and eee 
fraud of Falk, and the person afterwards selected by him as VW 
arbitrator, and that this person, though the fact was then ts 
unknown to them, was in the employment of Falk. The ™ 
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circumstances connected with the award, and the facts as to 
the fraud and misconduct of Falk and the arbitrator selected 
by him, are set out minutely and at length in a bill contain- 
ing twenty-seven paragraphs, and it is alleged that the bill 
was filed as soon as these facts became known. 

Falk filed a lengthy sworn answer, denying in detail, fully 
and flatly, the various allegations upon which the equity of 
the bill was made to rest; asserted the fairness and correct- 
ness of the award, and denied al) fraud or misconduct on the 
part of himself or the arbitrator whom he selected. <A bare 
synopsis of the allegations of the bill and denials of the 
answer, would unduly lengthen the report of the case, and 
as questions of fact only are involved, it would serve no 
useful purpose to give them in full. 

The chancellor, on motion in vacation, dissolved the injune- 
tion upon the denials in the answer; and this decree is now 
assigned as error. 


Humes & GORDON, for appellant. 
CLARK & HARRIS, contra. 


BRICKELL, C. J.—Wiggins, the sheriff, having the ex- 
ecutions issued on the judgments at law, and bound to levy 
them according to their mandate, was improperly made a 
party defendant to the bill. He is without interest in the 
controversy, has no right involved in it, and no other con- 
nection with it, than that into which his duty as executive 
officer of the court compels him. There is a manifest im- 
propriety in drawing him into the litigation between the 
plaintiff and the defendants in the judgments and executions, 
when he is simply in the discharge of his official duty, and 
has no right or interest involved. The writ of injunction 
restraining the enforcement of the judgment, is as effectual, 
when directed to the plaintiffs in the judgment, as it would 
be if directed to him and the sheriff; and obedience to it, the 
sheriff must yield, when notified of it, as fully as if he were 
a party to the suit.—Smith v. Rogers, 1 Stew. & Port. 317; 
Shroder v. Walker, 8 Ala. 244. 

Falk is the only material defendant, within whose knowl- 
edge every fact that can give the bill equity, (if any it has) 
rests, and whose rights and interests alone are involved. 
We have carefully scrutinized the bill and answer, and there 
isnot a fact alleged in the one, which could by possibility 
invest a court of equity with jurisdiction to arrest the execu- 
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tion of a judgment at law, not fully and emphatically denied 
by the other. The principle is too firmly settled, for any 
special discussion of it, that when a temporary injunction ; is 
granted simply on the alleg: utions of the bill, without notice 
to the parties adversely interested, and the answer of the 
material defendant within whose knowledge the facts consti- 
tuting the equity of the bill must lie, fully and positively 
denies them, the injunction must on motion be dissolved, 
unless the court can find in the whole case, some good, sub- 
stantial reason, for retaining it.—1 Brick. Dig. 677, S$ 548- 
549. There is no fact shown which would have justified the 
chancellor in retaining the injunction, and he did not err in 
decreeing its dissolution. Let the decree be affirmed. 


Chapman ef al. v. Abrahams, and Abra- 
hams v. Chapman eé al. 


Sill in Equity to assert Vendor’s Lien and to Foreelose 
Mortgage. 


1. Vendor's lien, resulting trust what does not create.-—One who advances 
money to the vendee to pay the deferred payment on a purchase of lands, or 
pays the amount, at the vendee’s request, to the ve »ndor who conve ys to the 
purchaser, has no vendor’s lien on, or re sulting g trust in the lands. 

9, Mortagage of statutoi "y estate of wite, how for void: when hushand hy 
joining tir, - i] Conve 4 his life-estute on w ife’s death intestute-—Where the 
wife, with the husband’s concurrence, purchases and partly pays for land, and 
they procure a third person to advance the amount of the deferred payment, 
which is paid by the wife to the vendor, who conveys to her in terms creating 
a statutory estate, husband and wife promising at the time to execute a mort- 
gage on such lands to secure the lender, and they afterwards execute a note 
and mortgage pursuant to the agreement, the instrument containing the 
statutory words “ grant, bargain and sell,’ and also covenants to ‘* warrant 
and defend the title’’ against the ‘lawful claims of all persons,’’—such 
mortgage is void as to the wife, and can not prejudice her or her heirs; but 
its covenants estop the husband from denying its validity; and upon the 
wife’s death intestate, the husband surviving, the mortgage will have the 
effect to pass his life-estate. 

Bricke., C. J. (dissenting), held that the mortyaye was a valid security 


against the wife’s interest in the lands. 


APPEALS from Chancery Court of Marengo. 

The record does not show who presided on the hearing. 

These are cross appeals from a decree of the chancellor 
upon the demurrers to a bill filed by Mrs. Annie Abrahams, 
against Samuel E. Chapman, J. J. McCorkle, as administra- 
tor of Martha, the deceased wife of said Samuel, R. H. Lock- 
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hart, and the heirs of said Martha. The original bill was 
amended, in certain particulars, which need not be specially 
noticed, and alleged in substance the following state of facts : 
On the 13th day of November, 1869, said Martha, the wife 
of Samuel Chapman, with the consent: of her husband, pur- 
chased the tract of land in controversy, paying one-half of 
the price in cash, the payment of the remainder being post- 
poned. Being unable to meet the deferred payment, they 
“appealed to Lockhart to make said payment for said Martha, 
it being understood and agreed between said Samuel, and his 
wife and said Lockhart, if said Lockhart would make the 
last payment to Clarke, the vendor, that said Martha would 
execute a mortgage on the lands to said Lockhart for the 
money so advanced by him. It was further agreed between 
said parties that they would get Clarke, the vendor, to draw 
the mortgage, and said Martha would execute it at the time 
she paid the balance due on the lands. Lockhart advanced 
the money with which to make the last payment, but it not 
being convenient to execute the mortgage then, the matter 
was deferred to a future day.” Upon making this payment 
the vendor Clarke executed and delivered a deed to said 
Martha. This deed is made an exhibit, and its terms show 
it created in her a statutory estate. On the 24th day of 
May, 1871, pursuant to the understanding and agreement 
with Lockhart, said Martha and Samuel, her husband, exe- 
euted their note to Lockhart for the amount paid by him, 
and on the same day secured the same by their mortgage, 
duly executed and acknowledged by both of them, on the 
lands deeded by Clarke to Martha. This mortgage is also 
made an exhibit. After setting forth the amount, date, &c., 
of the note of Martha and Samuel to Lockhart, which “they 
desire to secure,” it states that whereas the said Martha E. 
isa married woman, but owns a separate estate by deed to 
a certain tract of land, [describing that conveyed to said 
Martha by Clarke] which we wished, desired and intended 
to convey to said Lockhart to secure the payment of said 
note . . . therefore the said Martha E. and Samuel 
Chapman do hereby give, grant, bargain, sell and convey 
to said Lockhart, his heirs and assigns forever, all of said 
lands. . . . We further say thatthe said debt for money 
advanced by said Lockhart to pay a part of the price of said 
lands for said Martha, and the interest thereon, and that it 
isnow her intention to bind said lands for the payment of 
said sum. We covenant, to warrant and defend the title to 
said lands to said Lockhart, his heirs and assigns, against 
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the lawful claims of all persons.” The instrument contains 


a power of sale, and directs the surplus proceeds of sale to 
be paid over to ‘said Martha, as her “ separate estate.” 

Several partial payments were made on the note. On the 

25th day of July, 1871, said Martha died intestate, leaving 
no estate but said lands. After her death, and after the law 
day of the mortgage, Lockhart transferred the note and mort- 
gage to the complainant Abrahams, who filed this bill to 
foreclose the mortgage, asserting also a vendor’s lien on the 
lands. 

The administrator and heirs of Mrs. Chapman demurred 
to the bill, assigning, among other grounds, “2d, that it 
appears that complainant has no vendor’s lien on the lands ;” 
and further, that the mortgage sought to be foreclosed j is 
void, and that it was not show n that the agreement to execute 
the mortgage was in writing. Samuel Chapman also de- 
murred separately, assigning, in the same order, the same 
grounds as the administrator and heirs, with the additional 
ground that as to him complainant had an adequate remedy 
at law. 

The chancellar made the following decree: “ Demurrer 
heard, and it is ordered that the second ground of demurrer 
is well taken, and is hereby sustained, and that the other 
grounds of demurrer assigned are hereby overruled.” Com- 
plainant, and defendants also, appealed from this decree, and 
by consent, assign errors upon the same record. All in- 
formality in the decree, in so far as it did not pass directly 
upon the demurrer, but only on the grounds of demurrer, 
was waived. 

Mrs. Abrahams assigns as error the decree sustaining the 
second ground of demurrer to the bill. Samuel Chapman, 
and the administrator and heirs, separately assign as error, 
that the court overruled all the grounds of demurrer, except 
the second. 


Watts & Sons, and W. H. & R. E. CLARKE, for Chapman 
and other defendants to the bill.—1. The deed is made an 
exhibit, and the bill not contradicting it, it must be treated 
as true on demurrer.— Minter & Gale v. ’ Bank, 23 Ala. 762. 
This deed created a statutory estate in Mrs. Chapman. 

2. The mortgage to Lockhart is absolutely void as a con- 
veyance of the wife’s estate.—Weil v. Pope, 53 Ala. 589. 
There can, therefore, be no foreclosure of this mortgage, as 
against Mrs. Chapman’s administrator and heirs. 

3. There is no vendor’s lien. The purchase-money was 
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paid to the vendor, and he conveyed to Mrs. Chapman. 
Lockhart sold her nothing, and conveyed nothing to her. 
He merely paid the debt she owed for the purchase-money. 
3 Ala. 168; 53 Ala. 120; 3 Johns. Chancery, 56; 6 Ala. 204, 

4, Under the facts of this case, the warranty in the mort- 
gage can not operate to convey the life-estate of Sam’1 Chap- 
man in the lands on the wife’s death intestate. The deed 
shows on its face that the husband did not profess to own or 
convey any estate, but that he joined in the execution for 
conformity merely.—Code, § 2193. The mortgage shows 
that the lands attempted to be conveyed were the statutory 
estate of the wife, and that it was made for the sole purpose 
of conveying that estate only. The husband had at most a 
bare expectancy, and the recitals show that he did not assert 
seisin or title of any kind in himself. If a deed is void as 
a conveyance, the warranty is void.—Bigelow on Estoppel, 
283; 3 Adolphus & Ellis, 649; 1 A. K. Marshall, 459; 8 
Cowen, 543; 6 Texas, 479; 4 Porter, 141. The mortgage 
was not only void for want of warranty, but was absolutely 
prohibited by the policy and spirit of our laws. Lockhart 
knew all the facts, and his transferee stands in his shoes. 
There is no element upon which an estoppel can be worked 
out against Sam’] Chapman’s assertion of the right to the life- 
estate.—5 Denio, 690. 


S. H. Sprott, and T. B. WETMORE, contra.—The case of 
Jones v. Wilson is conclusive against the claim of Samuel 
Chapman. 

Under the case as made by bill, the complainant is entitled 
to reliefon any one of three grounds: Ist, vendor’s lien; 2d, 
resulting trust ; 3d, the right of foreclosure of the mortgage. 

Itis believed that where the very money, for which a lien 
on lands is claimed on lands purchased as the statutory estate 
of the wife, was the very creation of that estate, at the 
moment it sprang into existence, equity will always hold 
that a lien shall rest thereon, to the extent of the amount 
expended in its creation in favor of the party making the 
payment, unless the rights of innocent purchasers or creditors 
intervene.—Perry on Trusts, § 126. Under the order of the 
Probate Court for the sale of the land, Mrs. Chapman had 
no separate estate till the land was paid for. This isthe law 
of the State.—Pylant v. Reeves, 53 Ala. p. 134; Code of 1876, 
S$ 2468. 

There was, therefore, in equity at the time, a lien in favor 
of Lockhart for the money so advanced by him.—Preston & 
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yen v. MeMillian, 58 Ala.; Tilford v. Torrey & Lockw rood, 

3 Ala. 120; Leev. Browder, 51 Ala. 288; U.S. Digest, vol, 
13, P- 606, g 292, under head of Trusts. 

3ut there was at the time of the creation of this separate 
estate in the manner stated, an agreement made by the hus- 
band and wife, that it should be bound for the purchase- 
money to Lockhart, who created it, and this contract was 
such as a court of equity would enforce. 
45 N. H. 364; Marks v. Cowles, 53 Ala. 612. 

Had the note and mortgage been executed at the time, as 
agreed, a court of equity would have upheld it, and it would 
have been considered as part and parcel of the deed of con- 
vey ance.— Marks v. Cow les et al. supra ; Byr ne v. Mar ‘shall, 
44 Ala. 355; Becton v. Selleck et al. 48 Ala. 226; Sinith v. 
Doe, ex dem. Carson, manuscript ; Henderson v. McBee, 79 
North Carolina, p. 219. 

The mortgage not being executed at that time, the hus- 
band having concurred i in the agreement, a court of equity 
would have enforeed specific performance.—Marks v. Cowles 
et al. supra, page 503, referring to 45 N. H. 364. 

The parties having done what a court of chancery would 
have compelled them to do, the act performed will be upheld, 
and will relate back to the time of agreement to perform it— 
which was the time of the payment r of the purchase-money, 
1 Jones on sentry, § 164; 7 Hun. (N. Y,) 1190; 1 Story 
Eq. Juris. § 64g. In equity, as ae Lockhart, the title 
did not for one moment vest in Mrs. Chapman.—1 Jones on 
Mortgages, § 466; Curtis v. Root, 20 Ill. 57. Mrs. Abra- 
hams being transferee, has all the rights of Lockhart. The 
statute of frauds does not apply.—Gafford v. Starnes, 51 


Ala. 4 





‘ ». Noyes, 





STONE, J.—The strongest view of the bill which can be 
taken—the one most favorable to appellant—is that Lock- 
hart paid the money to Clark for, and at the request of Mrs. 
Chapman. This e xtinguis hed the debt which Mr. and Mrs. 
Chapman owed, and created a new debt, or legal liability to 
Lockhart. It was no transfer of the original demand to 
Lockhart. If such had been its effect, then any defense 
which Chapman and wife might have against Clark, could 
have been successfully urged against Lockhart. Paying the 
debt at request, Lockhart became a new creditor on a new 
consideration, and could not be affected by any infirmity in 
the original consideration. On such debt indebitatus assump- 
sit would lie in favor of Lockhart , irrespective of the char- 
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acter, form, or validity of the debt he had thus extinguished. 
1 Chit. Pl. 100, 350. It did not transfer the debt, or vend- 
or’s lien to Lockhart.— Pettus v. Me Kinney, 56 Ala. 41; Fos- 
ter v. Atheneum, 3 Ala. 302; Dennis v. Williams, 40 Ala. 
633; Conner v. Bates, 18 Ala. 42. 

There is no resulting trust in this case.— Tilford v. Torrey, 
53 Ala. 120; Preston & Stetson v. McMillan, 58 Ala. 84. 

It results from the foregoing principles that the Chancery 
Court did not err in sustaining the second ground of demur- 
rer. Mrs. Abrahams can take nothing by her appeal in this 
cause, but must pay the costs incurred therein. This dis- 
poses of the only ground of demurrer which the chancellor 
sustained, and of the only error assigned by her. 

Appellees have also assigned errors, pursuant to their ap- 
peal and the agreement found in the record. We will first 
consider those assigned by the heirs-at-law, children, and 
personal representative of Mrs. Chapman. One ground of 
demurrer assigned in the court below is, that Mrs. Chapman 
was a married woman when she executed the note and mort- 
gage, that the lands conveyed were her statutory separate 
estate, and that the note and mortgage are inoperative as to 
her and her property. The bill avers that the lands were 
the separate estate of Mrs. Chapman, purchased and con- 
veyed to her during her coverture, and her title-deed to the 
property from Clark, the grantor, is made part of the bill. 
It bears date in February, 1871, and conveys the land to her, 
without any words excluding her husband’s marital rights. 
The bill and entire record are silent as to the source from 
which the money was derived, with which the cash payment 
for the land was made, and there is no averment that, pre- 
vious to the purchase of the land in controversy, Mrs. Chap- 
man had, or had not a separate estate. These unexplained 
averments constitute her claim a statutory separate estate. 
Short v. Battle, 52 Ala. 456. If this were even doubtful, 
under the rule laid down in Reel v. Overall, 39 Ala. 838, we 
would feel bound to hold that the averments of the present 
bill do not show that Mrs. Chapman owned an equitable 
separate estate. Her estate then, for the purposes of this 
suit, must be treated as a statutory separate estate. Indeed, 
the mortgage, which the bill seeks to foreclose, declares that 
the lands are the separate estate of the wife. This case, 
then, presents the simple question of a mortgage by husband 
and wife of the wife’s statutory separate estate, to secure a 
debt not incurred in the purchase of the property, but in 
procuring money with which to pay for property previously 
(8) 
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purchased. We have uniformly held that such mortgage jg 
ineffectual to bind the statutory estate of a married woman, 
Battle v. Short, supra; McDonald v. Mobile Life Ins. Cp, 
manuscript ; Jones v. Wilson, 57 Ala. 123; O’ Connor v. Cham. 
berlain, 59 Ala. 431. 

The defendant Samuel. E. Chapman, husband and co-mort- 
gagor with Martha E. Chapman, also demurred separately to 
the bill, assigning the same grounds of demurrer as those 
assigned by the administrator of his deceased wife. She had 
died intestate before the present bill was filed. As we have 
said, the lands conveyed by the mortgage are therein de- 
scribed as the separate estate of Mrs. Chapman. The con- 
veyance is by both. It contains the words “ grant, bargain, 
sell and convey,” and in addition, the following express coy- 
enant of warranty: ‘We covenant to warrant and defend 
the title to the said land to the said Lockhart, his heirs or 
assigns, against the lawful claims of all persons.” Mrs, 
Chapman having died intestate, soon after the execution of 
the mortgage, Samuel E. Chapman, her surviving husband, 
succeeded to a life-estate in her lands. Does that life-estate 
pass by the covenants in the mortgage ? 

It is settled in this State that if one, having at the time 
no title, convey lands by warranty—even the warranty which 
the law implies from the employment of the words grant, 
bargain, sell or convey—and afterwards acquire title, such 
title will enure and pass eo instanti to his vendee. This, by 
a species of estoppel.—Stewart v. Anderson, 10 Ala. 504; 
MeGee v. Eustis, 5 Stew. & Por. 426; Kennedy v. MeCart- 
ney, 4 Por. 141; Carter v. Doe, ex dem. Chaudron, 21 
Ala. 72, 91. In the case of Blakeslee v. Mobile Life In- 
surance Co. 57 Ala. 205, there was an equitable life estate 
in the wife, remainder in fee to her children. A mortgage 
on the lands was executed, in which husband, wife and their 
two children joined ; one of the children adult, and the other 
a minor. The mortgage was made to secure a debt of the 
husband, and contained the words “ grant, bargain and sell.” 
The minor child, grantor, died, leaving his adult sister, co- 
mortgagor, his sole heir-at-law. The question was, whether 
this interest, which descended from the minor to his adult 
sister, passed by the implied covenants in her mortgage. We 
held that it did. Our language was, “ admitting the inva- 
lidity of the mortgage by the minor, his estate having 
descended to his sister as sole heir, the words used in the 
conveyance, under the statute, imply a covenant of warranty, 
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and estop her from asserting the title thus acquired against 
the mortgagee.” 

It is contended that the mortgage made by Mrs. Chapman 
was void, and that therefore the doctrine of estoppel does 
not apply. The mortgage was certainly inoperative as 
against Mrs. Chapman, and therefore no one could be estop- 
ped by force of the covenants she entered into. Such was 
the decision in Kennedy v. McCartney, supra. But that is 
not this case. While the mortgage had no effect whatever 
as a conveyance by Mrs. Chapman, Samuel E. Chapman was 
under no disability, and his covenants bind him. The case 
of Wellborn v. Frisby, 7 Jones’ Law, 228, is not distinguish- 
able from this. The opinion in that case is an able one by 
C.J. PEARSON. The principle of the decision will be read- 
* ily comprehended from the following extract: “The deed 
of Wellborn and wife, as we have seen above, did not take 
effect as to her. Nor did it operate at the date of its execu- 
tion in 1800, to pass any estate from Wellborn; for he then 
had no interest in the land. He was married 1794, and 
had issue born alive, but he did not become tenant by the 
curtesy initiate in the trust estate of his wife; for, in order 
to do that, there must be an actual seizin in regard to a legal 
estate, or something equivalent to it in regard to a trust, 
which was prevented by the adverse possession of Mary 
Gordon. So, the deed of Wellborn operated by way of estop- 
pel, and afterwards, in 1814, when the term of five hundred 
years was assigned to Mrs. Wellborn, it passed to him, jure 
nariti,and then passed to the commissioners, or those claim- 
ing under them, ‘ to feed the estoppel,’ in the quaint language 
of the books, and the legal effect was to vest the title in the 
commissioners, or those claiming under them, in the same 
way as if he had been the owner of the term when he exe- 
cuted the deed.”—Doe ex dem. v. Oliver, 5 M. & R. 202; 
Smith’s Leading Cases, 417, in margin; Van Rensselaer v. 
Kearney, 11 How. U.S. 297; Rawle on Cov. 405; 1 Bish. 
Mar. Women, § 596; Bigelow on Estoppel, 322; Brown v. 
Spann, 2 Mill. Const. Rep. 12; Curtis v. Follett, 15 Barb. 
337; Gill v. Fauntleroy, 8 B. Mon. 177, 186; Wildy v. Doe 
et dem., 26 Miss. 35; Beal v. Harmon, 38 Mo. 435. 

Samuel E. Chapman executed the note and mortgage con- 
jointly with his wife, and we hold that his life estate passed 
by the covenants in his mortgage; and that, to that extent, 
the complainant is entitled to relief, according to the aver- 
ments of the bill. The demurrer of Mrs. Chapman’s ad- 
ninistrator, and of her children, should have been sustained. 
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The demurrer of Samuel E. Chapman should have beep 
overruled. Let the costs of this appeal be paid equally by 
appellant, Samuel E, Chapman and his sureties, and by Mrs, 


Abrahams. 


3RICKELL, C. J., dissents on the question of the validity 
of the mortgage by Mrs. Chapman, holding that the same js 
a valid security as against her interest in the land. 


Conoly wv. Gayle. 
Application to establish and probate lost Will. 


1. Will; whet will not vitiate.—Irrelevant recitals will not vitiate a will, 
and if it be duly attested by the requisite number of subscribing witnesses, 
the fact that another of the subscribing witnesses was incompetent to prove its 
execution, is entirely immaterial. 

2. Witness; competency of—The exception to the competency of witnesses, 
as declared by statute, (Code, 2 3058), relates to “‘ transactions with, or state- 
ments by a deceased person,”’ whose estate is interested, &c., and does not 
disqualify a legatee or devisee, under a will propounded for probate, from 
testifying as to other matters connected therewith ; hence when such person 
is offered as a witness, a general objection to his competency can not be 
entertained ; but objection should be made to such testimony as infringes the 
rule declared by the statute. 

3. Lost instrument; rule as to proof of contents.—As a general rule, 
where the loss of a written instrument is sought to be proved, its loss should 
be shown, before allowing evidence of its contents; but it rests in the sound 
discretion of the lower court to modify, or change, the rule in a particular 
case : and the exercise of that discretion is not revisable. 

4. Assignment of error; what not subject of.—Allowing a question to be 
asked, which was not answered, will not support an assignment of error. 

5. Order of introducing evidence, ruling as to ; what not erroneous.—Pro- 
ponent was a witness, as to the loss of the will, and contestant, on cross- 
examination, exhibited a copy ofa bill in chancery, filed and verified by her 
prior to that time, which she made affidavit to, knowing it averred that dece- 
dent died intestate. By agreement of counsel, it was expressly understood 
that this copy was to be read in evidence, but contestant declined to do this, 
until proponent closed her evidence ; and thereupon the court, at proponent’s 
instance, required the copy to be read then,—/el’, not error. 

6. Evidence ; what properly excluded.—Where a part of the bill, in which 
complainant asserted facts to be different from what she afterwards alleged 
them to be, was allowed for the purpose of discrediting her testimony—other 
portions of the record not touching that question, and shedding no light on 
the issue, are irrelevant and properly excluded. 

7. Sume.—Where the record of proceedings in another court is legitimat 
only to show aright to appear and defend the suit, and that has already 
been conceded, it is not error to rule out such record. 


AppEAL from Probate Court of Mobile. 
Tried before Hon. PRICE WILLIAMS, Jr. 
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This was an application by Anna M. Gayle, to establish as 
the last will and testament of her mother, Mrs. Mary L. 
Gayle, what purported to be a substantial copy of a will left 
by her, which had been lost while in the possession of pro- 
ponent. The appellant, John F. Conoly, having shown that 
he had become the owner, by purchase ata sale in bank- 
ruptey, of the life-estate of Reese D. Gayle, the husband of 
said Mary L. Gayle, in certain lands belonging to her, was 
permitted to contest the probate of the alleged will. The 
writing which was offered for probate, as a copy of the lost 
will, is as follows: ‘I do most earnestly declare, that I did 
not, of my own free will and accord, sign the note held by 
George Craig, but made to J. D. Craig, by my husband. I 
did, at the earnest solicitation of my husband and J. D. 
Craig, who promised me if I would do it, I should never be 
troubled about it, as he only wanted it to save his property, 
and that if I did not go security on it, he would be sold out 
of house and home. Reese told me that he had a right to 
the income of my property, and if I did not sign it, he would 
take that and pay it, and I then consented to do it, to put 
bread and meat in my childrens’ mouths. The note was at 
one time held by Ed. Woods, who came with George Craig 
and tried to persuade me to become principal, instead of 
security, and I refused. Ed. Woods then claimed the note. 
Now, George Craig says it belongs to him, and he intends 
suing me for it. I don’t want a dime of my property to go 
to pay such debts, for I have lost enough by that family ; 
but when I die I want my property, of ali sort and descrip- 
tion, to go to my five children, after my debts are paid. I 
do not want a dime taken for anything else. 

“M. L. GAYLE. 
“February. Witnessed by Adria Gill, Rebecca D. Gayle, 

Laura M. Johnson.” 

The court ordered a jury to determine the questions of 
fact, and the jury rendered a verdict to the effect that Mrs. 
Gayle had died testate, and that the paper offered for probate 
was a substantial copy of her will,and a decree was rendered 
accordingly. 

On the trial, proponent introduced as a witness Mrs. Re- 
becca Johnson, formerly Rebecca Gayle, who testified that 
she was a daughter of Mary L. Gayle, deceased. The con- 
testant here objected to the competency of said witness, on 
the ground that she was a legatee and devisee under the will 
sought to beestablished. The court overruled this objection, 
and contestant excepted. The proponent then asked witness 
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77 ; - r Pa r My 
the following question: “ Do you know anything of a paper 


. written by, or at the request of Mary L. Gayle in her life. 


time, purporting to be her will?” In asking this question 
as to the contents of the will, counsel stated that he would 
prove the loss of the original will, and that for convenience 
he asked to be permitted to examine this witness, as to the 
contents of the will, at this time, subject to the decision of 
the court, upon the proof of loss to be made by other wit- 
nesses. The contestant objected to the question ; his objec- 
tion was overruled, and he excepted. The witness then 
testified, that she knew of a paper written at her mother’s 
request, and purporting to be her will; that at the time it 
was written, her mother was very ill, and asked Miss Laura 
Johnson to write it for her; that her mother signed the 
paper,and Miss Laura Johnson, Miss Adria Gill and herself, 
signed as witnesses, in the presence of her mother and at her 
bed-side ; that this took place in Cahaba, Dallas county, Ala- 
bama, and about the month of February, 1871. 

Witness was then asked by proponent, “‘ what she consid- 
ered was the state of Mrs. Maria L. Gayle’s mind at that 
time.” Contestant objected to this question, his objection 
was overruled, and he excepted. It is nowhere shown that 
‘this question was answered. Witness was then permitted, 
against the objection and exception of contestant, before the 
proof of loss of said paper, but upon the statement of counsel 
that the evidence was offered subject to proof of such loss, to 
state her recollection of the contents of said will as follows: 
“ T remember my mother told Miss Laura, to write that the 
note she signed as security for her husband, Reese D. Gayle, 
to Craig, she did not want paid, as she was forced to sign it, 
and did not want her property to go to pay it.” Witness 
stated that she did not recollect the exact words, and did not 
remember any other portion of said will. 

Proponent then showed witness a letter written in pencil, 
and asked her if she knew who wrote the letter, and the 
handwriting. Contestant objected to the question, his objec- 
tion was overruled, and he excepted. The witness then 
stated “that her mother wrote the letter to her (witness’) 
sister, Anna M. Gayle, who was then at Selma; that it was 
in her mother’s handwriting. Said letter was then intro- 
duced in evidence against the objection and exception of 
contestant. The part of said letter material to this case is 
the postscript, which reads as follows: 

“My DauGuTer.—You had better come home. I had 
another attack of my heart last night. I am afraid I won't 
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live to see Gen. Morgan, and have gotten Miss Laura to write 
my will, and Addie and Beckie witnessed, and don’t forget 
to see Judge Conoly and have my name taken off Ma’s bond. 
Gill will meet you at the boat Saturday. I am too weak to 
write more. Yours affect. 

“M. L. GAYLE.” 

“Tf Gen. Morgan is in Selma, tell him I want to see him. 
I will have him to write my will over. I don’t want any- 
thing wrong init. Miss Laura will keep this will, until I 
have another written. Affect. yours, 

“M. L. GAYLE. 

This witness, Rebecca Johnson, on cross-examination, tes- 
tified as to the circumstances of the making of the will, sub- 
stantially as set out above, and in addition thereto, stated 
that her mother, as soon as the will was written, delivered 
itto Miss Laura Johnson, who, in company with witness, 
carried it up stairs and deposited it in her trunk, which was 
broken and could not be locked, and that in December, 1871, 
or January, 1872, Miss Laura Johnson delivered the will to 
Anna M. Gayle, the proponent. 

Mrs. Adria Tice, formerly Miss Adria Gill, was then intro- 
duced as a witness for proponent, and testified that she was 
present at the making of the will—saw it written by Miss 
Laura Johnson, at the request of Mrs. Gayle, and saw Mrs. 
Gayle sign it; that it was then signed by Laura Johnson, 
Rebecca Gayle and witness, in the presence of Mrs. Gayle. 
This witness was examined as to the contents of the will, 
before the loss was shown, upon the statement by counsel 
that the evidence was offered, subject to proof of loss. To 
this the contestant objected, and reserved an exception. The 
testimony of this witness as to the contents of the will was 
substantially the same as that of the witness Rebecca John- 
son. This witness then testified as to the writing of the 
letter from Mrs. Gayle to Anna M. Gayle; that the body of 
the letter was written by Mrs. Gayle on the morning before 
she wrote the will, and that the postscript was written on the 
next morning, and after the will had been written, and that 
she knew the handwriting of Mrs. Gayle, and that the letter 
was in her handwriting. 

Proponent, Anna M. Gayle, was then introduced as a wit- 
ness, and the contestant objected to her competency on the 
following grounds, 1st, that she was the proponent of the 
will; 2d, that she was not a subscribing witness to said 
alleged will; 3d, because she was interested in the establish- 
ment of said lost will as devisee or legatee. These objections 











120 SUPREME COURT (Dec. Term, 


[Conoly v. Gayle.] 


were overruled by the court, and contestant excepted. She 
then testified that she was the daughter of Mrs. Mary |, 
Gayle, who died in Mobile on the 5th day of December 
1871; that four or five days after her mother’s death, Miss 
Laura Johnson handed her the paper, purporting to be the 
last will of her mother; that she put this paper, together 
with a deed to a cemetery lot, in a purse in a trunk where 
she kept it all the time; that in the spring of 1873, witness 
went to Sardis, Miss., taking her trunk, with the purse and 
papers in it; that while in Sardis she spent ten or twelve 
days with a cousin (a “ Mrs. Wright”), and that on leaving, 
her trunk was sent to Sardis on a wagon, with several negroes, 
she having preceded it ; that when she received her trunk at 
Sardis, she discovered that it had been opened, and that she 
made diligent search forthe missing deed and will, and could 
not find them ; and that she had been unable to find it since, 
The paper purporting to be a copy of the will, and. which 
had been offered for probate, was here shown the witness, 
and she was asked “ to state if said paper contains a substan- 
tial copy of the paper which you have said was handed you 
by Laura Johnson, after your mother’s death.” This ques- 
tion was objected to, the objection overruled, and the witness 
permitted, against the exception of contestant, to testify 
‘that the paper shown her was in her handwriting, and con 
tained a substantial copy of the paper handed her by Laura 
Johnson, as the will of Mary L. Gayle; that she wrote the 
paper, about three or four weeks before the suit was com- 
menced, and that it contains a substantial statement of her 
recollection of the contents of the original.” She further 
testified, that she had made the copy for the purpose of send- 
ing it to Mobile to be filed in the Probate Court, and that 
she had done this at the request of herattorneys. This paper 
was then read to the jury, against the objection of contestant, 
and he excepted. On her cross-examination, the contestant, 
after an express agreement and understanding with the pro- 
ponent, that he would introduce in evidence a certified copy 
of the bill in chancery at Selma, showed the witness a certi- 
fied copy of a bill in chancery at Selma, Ala., with the affi- 
davit thereto, and asked her if she did not swear to the 
same, and have the same filed in the Chancery Court at 
Selma, and if she did not know that said bill stated that 
Mary L. Gayle had died intestate. Witness then answered 
that she had the bill filed, and swore to the same, knowing it 
contained the statement that her mother had died intestate. 
Proponent then moved the court to require contestant to 
Vol, LXI, 
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read the bill and affidavit then—to which the contestant ob- 
jected, and stated to the court that they expected to intro- 
duce the bill and affidavit in evidence after the proponent 
had closed. The court granted the motion of proponent, and 
required the contestant then to read the bill and affidavit, if 
he intended to use the same in evidence, and he excepted. 
This witness was then permitted to testify, against the objec- 
tion and exception of contestant, as to the reasons why she 
believed, when the bill was prepared, that Mrs. Gayle had died 
intestate. The solicitor who prepared and filed the bill in 
chancery, also testified as to the reason why said bill con- 
tained the averment of Mrs. Gayle’s death intestate. 
Proponent here rested her case. The contestant having, as 
before stated, read in evidence the bill and affidavit filed 
in the Chancery Court at Selma, without objection on the 
part of proponent, upo» the distinct statement that his only 
object in offering said record, was to show the imperfection 
of the memory of proponent, now offered to introduce the 
answer of Conoly and the exhibits, and the orders and 
decrees made in the case. On objection of the proponent, 
the court excluded the record offered, and contestant ex- 
eepted. Contestant also offered a transcript from the District 
Court of the United States, for the Middle District of Ala- 
bama, in the matter of the bankruptey of Reese D. Gayle, 
and the original deed, of the assignee in bankruptcy, to the 
contestant, of the interest of Reese D. Gayle in the lands of 
Mary L. Gayle. The court, on the objection of proponent, 
refused to allow this evidence to be introduced, and contes- 
tant excepted. The various rulings to which exception was 
reserved, and the decree rendered, are now assigned as error. 


Boyes & OVERALL, and Petrus, Dawson & TILLMAN, 
for appellant.—The loss of the alleged will should have been 
shown, and that search had been made in every place where 
it was reasonable to suppose it could be found, before sec- 
ondary evidence could be introduced to prove its contents; 
and until this was done, no secondary evidence of its con- 
tents should have been received.—2 Redfield on Wills, p. 7. 
The witness, Rebecca Johnson, was incompetent.—Code of 
1876, § 3658. The paper alleged to be a substantial copy 
of the lost will was not sufficiently proven, to be evidence. 
The witness does not establish that the paper said to be lost 
was a will. Rebecca Johnson testifies to no testamentary 
clauses in the lost paper, and the witnesses differ materially 
as to what were the contents of that paper. The court erred 
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in compelling the contestant to read the bill and affidavit jy 
evidence before proponent had closed her testimony. It was 
competent for him on cross-examination to prove her signa. 
ture, and not introduce the record until all her evidenee 
was in. , 

W. R. NELSON, contra.—As to the jurisdiction of the 
Probate Court to hear and determine the application in such 
a case as this, see 3 Port. 51; 11 Ala. 599. When a will is 
lost or mislaid, whether accidentally or by design, its con- 
tents may be proved, and probate granted of the same, upon 
such evidence as is satisfactory to the court.—Redfield on 
Wills, part 2, page 6, § 6; 35 N. Y. 653; 26 N. Y. 437. 
Everett v. Everett, 41 Barb.; 39 Georgia, 168 ; 7 Heiskell, 598, 

The paper is clearly a will. It is not requisite to the va- 
lidity of the will that it should assume any particular form, 
or that it should be couched in language technically appro- 
priate to its testamentary character.—52 Ala. 436; 19 Ala. 
59. It clearly directs what shall be done with her property 
and contains no words of grant or conveyance. It is clear 
that section 3058 of the Code can have no application to a 
ease like this. That statute does not extend the disability 
beyond transactions with or statements by the deceased, and a 
general objection as to competency was properly overruled. 

The record of the chancery suit between the proponent 
and the other children of M. L. Gayle and Conoly could shed 
no light on the question at issue, and was properly excluded; 
so was the record in bankruptcy. 


MANNING, J.—1. Though very inartificially written, 
the instrument proved can have effect and operation as a 
will, if (as the jury have found) Mrs. Gayle executed it and 
procured the subscribing witnesses to attest it, as her will. 
It is not vitiated by the irrelevant recitals in it. 

2. The law of this State requires no more than two sub- 
scribing witnesses to a will, of either real or personal prop- 
erty, and this instrument having been attested by two persons 
who had no interest in Mrs. Gayle’s estate, either as heir, 
distributee, legatee, devisee or otherwise, the fact that a 
third person who did stand in such relations, also signed it 
as a witness, can not impair its validity. 

3. The instrument alleged to be the will of Mrs. Gayle, 
if operative as such, gives her property to all her children 
equally. One of these, Rebecca, was offered as a witness at 
the trial, and contestant “ objected to the competency of this 
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witness on the ground that she is . . . . a legatee or 
devisee under the will propounded for probate, and inter- 
ested in the establishment” of it, which objection was 
overruled. By section 3058 (2704) of the Code of 1876, it 
is enacted that “in other than criminal cases there must be 
no exclusion of any witness because he is a party, or inter- 
ested in the issue tried,—except that neither party shall be 
allowed to testify against the other, as to any transaction 
with or statement by any deceased person, whose estate is 
interested in the result of the suit,” &e. This exception 
does not disqualify the witness from testifying about other 
matters than such statements or declarations; and for this 
reason, the objection to her testifying at all, was properly 
overruled.—O’ Neal v. Reynolds, 42 Ala. 197. 

4, After giving some other testimony, this witness was 
asked: “ Do you know anything of a paper written by or at 
the request of Mary L. Gayle in her life-time, purporting to 
be her will?” And it was stated by counsel when the ques- 
tion was asked, that he would prove the loss of the original 
will; and he asked leave for convenience sake to examine 
the witness now as to its contents, subject to the decision of 
the court, upon the proof of loss, to be made by other wit- 
nesses. Upon this statement of counsel and “ for conveni- 
ence in conducting the trial,” (as the bill of exceptions 
recites), the court allowed the question to be asked. Con- 
testant objected to the question, and excepted to the ruling 
of the court. The assignment of error upon this, relates 
not to the competency of the witness to testify, but solely to 
the order in which the evidence should be admitted, con- 
testant insisting that the loss of the paper should be estab- 
lished, before testimony was given of its contents. A similar 
exception for the same reason, was subsequently taken to the 
testimony of Miss Adria Gill, afterwards Mrs. Tice. 

In regard to the general rule on this subject, there can be 
no doubt. And in the cases of alleged lost wills, it should 
seldom be departed from. The loss of the instrument ought 
except in rare instances, to be proved before evidence is re- 
ceived of the contents. But such matters are within the 
control of the presiding judge. Reasons may exist which 
would justify him in allowing a suspension of the rule for a 
particular occasion; and his action in doing so, is not sub- 
ject to reversal here. 

5. To the question as to the condition of her mother’s 
mind, put to the witness, Rebecca, no response appears to 
have been made; and no legal proposition can be raised for 
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discussion here, upon an objection to an unanswered inter- 
rogatory. 

6. When Anna M. Gayle, the proponent in this case, was 
offered as witness in it, the contestant objected to her com. 
petency to testify: 1st. Because “she was proponent of the 
alleged lost will.” 2d. Because she was not a subscribin 
witness to it; and 3d. Because she was interested as devisee 
or legatee in the establishment of it. The objection was 
overruled and contestant excepted. 

As we have before seen, the statute makes a party or per- 
son interested, competent to testify in their own behalf— 
except in relation to “statements by or transactions with 
the deceased,” &c. The objection was not to evidence from 
witness, of such statements or transactions, (she gave no 
such evidence) but to her being a witness at all. There was 
no error in overruling that objection. 

7. When a person dying, leaves an instrument duly exe- 
cuted as a will, and intended to operate as such,—and it is 
afterwards lost or destroyed, it is only by other evidence 
oral or written that proof of it can be made. Evidence of 
the execution and loss being made in this case, objections to 
the admission of the letter written by testatrix in which she 
speaks of having made her will and of those present when 
she did so, and to oral testimony of its contents, can not be 
sustained. 

8. Upon cross-examination, proponent was shown a cer- 
tified copy of a bill in chancery she had filed, and of her 
afidavit verifying it, and asked if she did not swear thereto 
knowing that the bill contained an averment that her mother, 
Mary L. Gayle, died intestate. She answered that she did. 
This copy of the bill was by “ expressed agreement and un- 
derstanding with proponent,” to be read in evidence; but 
contestant’s counsel declined to permit this to be done, till 
the case was closed on proponent’s part. Thereupon the 
court, upon motion of the latter, required the bill to be read 
then; which was done accordingly, against the objection and 
exception of contestant. And the cross-examination being 
finished, proponent first, and the solicitor who wrote the bill 
afterwards, explained as witnesses, the reasons why they, 
respectively, believed, when the bill was prepared, that Mrs. 
Gayle had died intestate. 

A defendant may, upon cross-examination, prove by his 
adversary’s witness the signature to a document he intends 
afterwards to introduce, and withhold it until plaintiff’s evi- 
dence is in. But in this case contestant went further. To 
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his interrogatories containing the inquiries, proponent testi- 
fed that she had sworn—not merely to the truth of a bill 
the contents of which were not made known to the jury, but 
that she swore to it knowing that it contained an averment, 
that she, whose alleged will, the witness was then endeavor- 
ing to establish, had died without leaving a will. And this 
answer was made upon a prior agreement that the copy of 
the bill should be put in evidence; so, of course, that it 
might be seen under what circumstances and in what terms, 
the averment was made. We think the court did not err in 
requiring the bill to be then read. 

9, The object of introducing this evidence was to create in 
the minds of the jury distrust of the testimony of proponent. 
The other portions of the chancery record, composed in part 
of the answer of contestant, Conoly, the agreement of coun- 
sel and the decree of the court, were wholly irrelevant for 
that purpose, and to the issues—then to be tried by the jury 
—to-wit: whether Mrs. Gayle had left a will or not, and 
what its terms were, if she did. The introduction of all 
this record could only have confused the jury. There was 
no error in excluding such documents. 

10. Nor was there any error in refusing to admit the 
record of the proceedings in bankruptcy against Reese D. 
Gayle. As purchaser of his interest in lands of Mrs. Gayle’s 
estate, Conoly had already been permitted to intervene, as 
contestant, and it was only to entitle him to take this posi- 
tion that the record from the bankruptcy court could be of 
any use. 

We find no error in the rulings of the judge of probate 
upon any point that is presented for our consideration by the 
exceptions and assignments of error. 

Let the judgment of the Probate Court be affirmed. 


Tobin v. Bell & McMahon. 
Bill to enforce Vendor’s Lien. 


1. Failure or defect of title; when not « railahble to defeat recovery of 
purchase-money of land.—In the absence of fraud, mistake. or warranty, 
defect or failure of title in the vendor, is not available to the vendee to de- 
feat or abate recovery for the purchase-money of lands. 

2. Same.—B. purchased a lot, taking the agreement of R., who professed 
to be agent of the owner, to procure conveyance. B. endorsed on the agree- 
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ment that the purchase was made for T.’s benefit, and authorized a convey. 
ance to him. T. afterwards sold this lot, and two others to which he had 
title, to B., agreeing, upon payment of the deferred installment of purchase. 
money, ‘‘to return the original title papers,” properly endorsed to B. No 
fraud or mistake occurred. R.’s authority was repudiated, no title could be 
obtained to the third lot, and B., who entered under the contract with T 
was evicted. The value of the,other two lots, the title to which was not dia. 
puted, did not exceed the cash payment, while the value of the third equalled 
the amount of the deferred payment,—jcld : T. was entitled to enforce a 
vendor’s lien for the whole amount of the purchase-money, against the 
other lots. : 


APPEAL from Chancery Court of Sumter. 

Heard before Hon. A. W. DILLARD. 

Tobin, the appellant, filed his bill against T. D. Bell and 
R. G. McMahon, composing the firm of Bell & MeMahon, 
to enforce a vendor’s lien on certain lots in the town of 
Gainesville, known as “lots numbers 24, 25 and 26.” 

Lots Nos. 24 and 26 had belonged to said T. D. Bell, 
and he in 1863, as the agent of Tobin, contracted for the 
purchase of lot No. 25, with one Reavis, who claimed to have 
authority to sell, and to represent G. P. Beirne, the executor 
of the estate of Andrew Beirne, deceased, to whom said lot 
belonged. Tobin furnished the amount agreed on with 
Reavis, and Bell paid it over, Reavis delivering him the fol- 
lowing written instrument: 

“YT have this day sold to Turner D. Bell, for the sum of 
twenty-five hundred dollars cash in hand paid, lot number 
twenty-five (25), in block eight (8); and I agree to make 
him, his heirs or assigns, a good title to said lot, the same 
being in the town of Gainesville, Alabama. Witness my 
hand and seal, Oct. 23, 1863. 

“GEORGE P. BEIRNE, [L.8.] 
“By T. REAvis, Attorney.” 

Bell made thereon the following endorsement: “The 
within deed was for the benefit of J. W. Tobin, and I hereby 
authorize Judge Reavis to make a deed for the same as 
above. Turner D. Bell.” 

In January, 1866, Tobin, who had not received any deed 
to lot 25, though Scott, his agent, sold said lot 25, together 
with the other two lots which Tobin had bought of said Bell, 
to said Bell for the firm of Bell & McMahon, for the sum of 
$3,000, one-third of which they paid in cash, executing a 
note for the remainder, due in twelve months. Scott deliv- 
ered to them the following instrument in writing: 

“ GAINESVILLE, ALA., January 3, 1866. 

“T, Francis 8. Scott, jr., agent of John T. Tobin, have 
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this day sold to Bell & McMahon lots 24, 25 and 26, in block 
8, in Gainesville, conditioned as follows: Suid Bell & Mc- 
Mahon are to pay $1,000 in cash, and give a note at twelve 
months for $2,000 in full payment for | said lots; and I as 
agent agree to return to said parties the original title-papers 
endorsed by T. D. Bell to John W. Tobin, properly endorsed 
to said Bell & McMahon, upon pay ment of said note. 
“JoHN W. TOBIN, 

“ By F. 8. Scort.” 

Bell & McMahon entered into possession of all three lots, 
but finally abandoned lot No. 25, because Beirne refusing to 
recognize Reavis’ authority to sell, would not make a con- 
veyance, but brought ejectment to recover the land. Lots 
94 and 26 were not worth over $1,000, the amount which 
was paid in cash, while the evidence tended to show that lot 
25 was worth at least $2,000. 

Tobin brought suit ia the Circuit Court and recovered 
judgment against McMahon for the full amount of the de- 
ferred note, though the latter attempted a defense on the 
ground of a ‘failure of title to lot 25. Execution on the judg- 
ment having been returned “ no property,” Tobin filed this 
bill. 

No fraud, false representation, or deceit is charged upon 
Tobin, and the proof shows that Bell knew quite as much 
about the state of the title as Tobin did. 

Upon final hearing, upon bill, answers and testimony, 
showing the foregoing state of facts, the chancellor dismissed 
the bill, and this decree is now assigned as error. 


SNEDICOR & COCKRELL, for appellant.—No fraud or mis- 
take is charged, and Bell knew all about the title.—Steele v. 
Adams, 21 Ala. 554; 24 Ala. 446; 8 Ala. 543. Besides, the 
judgment at law is conclusive, as to the question sought to 
be raised here.—Brown v. Isbell, 11 Ala. 509; 26 Ala. 564; 
Thompson v. Christian, 28 Ala. 399. 


CookE & LITTLE, and Watts & Sons, contra.—The bill 
isin its nature a bill for specific performance, and he who 
asks a court of equity to interfere in such a case must do 
equity. ‘Tobin has been fully paid forthe lands to which he 
had title. What is due, does not exceed the value of the lot, 
towhich he has no title. It is inequitable for him to coerce 
payment in full, and yet convey title to only one-third in 
value of the land. The parties both supposed Tobin would 
get a good title, and the defect or failure, was a case of mu- 
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tual mistake. The attempt to make the defense at law is not 
conclusive in equity—the defense could not be made at law. 
47 Ala. 449; 35 Ala. 259; 37 Ala. 573; Lanier v. Hill, 25 
Ala. 554; Seruggs v. Driver, 31 Ala. 274. 


BRICKELL, C. J.+If it was clearly shown that the 
appellant was without title to lot number 25, and that it was 
of greater value than the other lots, its value more than 
equalling the unpaid purchase-money, a defense to this suit 
would not be established. It is undisputed that the pur- 
chasers, Bell & McMahon, had full knowledge of the infirm- 
ity of the title, now alleged. Whatever of title, or of claim 
to title, the appellant had, was acquired by a contract of 
purchase made by Bell as his agent. The obligation to con- 
vey was made to him, and by indorsement thereon, he di- 
rected the conveyance to be made to the appellant. The 
presumption of law is, when parties contract for the sale of 
lands, that the purchaser intends to become the owner, and 
is contracting for a good title.-—Cullom v. Br. Bank Mobile, 
4 Ala. 24. And if the vendor merely stipulates for the con- 
veyance of the lands, or for title, his contract can be per- 
formed only by the conveyance of a good title. Or if he 
promises simply a deed of particular description, his duty is 
performed by the execution of such a deed, however defec- 
tive may be the title—Hill v. Hobart, 16 Me. 164; Tinney 
v. Ashley, 15 Pick. 546. But a vendor in possession, how- 
ever defective may be his title, may sell, and may by the 
contract of sale, fix the measure of his rights and responsi- 
bilities. Fraud, or mistake, not occurring, the contract is 
the law controlling the rights of the parties, and it is not 
within the province of judicial tribunals, to modify or 
change it, to avoid hardships which may result from it. The 
obligation of the vendor in the present case is on payment 
of the purchase-money, not to execute a conveyance of any 
kind—not to clothe the vendees with an indefeasible title. 
It is simply to return the title papers he had received from 
Bell, and which Bell had indorsed to him, and to indorse 
them to Bell & McMahon—in other words simply to divest 
himself in their favor of whatever equity Bell’s indorsement 
had passed to him. The stipulation is not so broad as would 
have been an obligation to convey by quit claim deed. The 
contract will be fully performed, when these papers are re- 
turned indorsed by him, and his ability to perform to that 
extent is not questioned. Whether the vendees can thereby 
acquire title, is not material—they can obtain all for which 
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they contracted. If they had desired to obtain more, they 
should have contracted for a good title. The purchaser of 
lands—title to which rests in w riting, can claim the exhibi- 
tion from his vendor of an unbroken chain of title, and pro- 
tect himself against its defects, by covenants and warranty. 

If he takes a warranty, he has no claim either at law, or in 
equity against the vendor, if there is no fraud or misrepre- 

sentation, or mistake, further than the warranty extends—it 
is his own fault and negligence that he did not require fuller 
covenants. And when without covenant or warranty he 
buys, though he is evicted subsequently, he is without rem- 
edy. The maxim caveat emptor then applies, and he must 
abide the contract into which he has entered, with all its 
liabilities and consequences— Commonwealth v. McClanahan, 

4 Rand. 482; Abbott v. Allen, 2 Johns. Ch. 519; Greenleaf 

v. Cook, 2 Wheat. 16; Strong v. Waddell, 56 Ala. 471. 

The purchasers must abide by the contract they have 
made, and can not be relieved because of consequences they 
had every reason to apprehend, and against which the ven- 
dor did not bind himself to indemnify. 

The decree of the chancellor must be reversed, and a de- 
eree here rendered declaring the appellant entitled to relief. 





Dooley et al. v. Villalonga 
Bill in Equity to foreclose Mortgage. 


1. Homestead ; wife's assent to alienation of ; what sufticient.—The con- 
stitutional re quirement as to the alienation of the homestead, owned by a 
married man, is satisfied, if the wife gives her ‘‘ voluntary signature and 
assent’ to the husband’s conveyance, though she is not named as a grantor 
therein, and does in terms convey anything. 

2. Sain a the husband alone bargains, sells, and conveys, as 
grantor in a mortg , yet if the power of sale therein —— from both 
husband an d wife, aa vests the mortgagee with full power to sell the lands 
on default of payment, &c., and the wife volunt arily signs and assents to the 
conveyance,—this is a compliance with the constitution, and will pass title 
to a home ster ad, owned by the ht usband. 





8. Material defendant, to bill for foreclosure.—Under our laws relative 
to the transmission and descent of re alee, ‘and the enlarged power of the chan- 
cery court in foreclosure suits,—which are widely different from the English 


laws and practice.—the personal representative of a deceased mortgagor is 
amaterial defendant to a bill for foreclosure; and the omission is fatal to 
the decree, and will be noticed ex mero motu by the appellate court. 

4. Onission to meke administrator a party ; what does not cure.x—When 
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no reason is shown why the administrator is not made a party, the appoint. 
ment of an administrator ad litem will not cure the defect. 


APPEAL from Mobile Chancery Court. 

Heard before Hon. H. AUSTILL. 

This was a bill in equity filed by the appellee, Villalonga, 
against the widow and children of John Dooley, to foreclose 
a mortgage executed by deceased in his life-time on certain 
premises in the city of Mobile. The execution of the mort- 
gage was duly acknowledged by Dooley and his wife, before 
a justice of the peace, who certified the same in the form pre- 
scribed by the Code. The terms of this instrument are set 
forth in the opinion. The chancellor decreed that complain- 
aut was entitled to relief, and upon the coming in of the 
report, ascertaining the amount of the debt, it was confirmed, 
and a sale of the premises decreed, &c. This decree is now 
assigned as error. 


JOHN LITTLE SMITH, for appellant.—The deed contains no 
words of assent, or of release, or of conveyance by the wife. 
She is not a party to the conveyance atall. ‘A deed can 
not bind a party sealing it, unless it contains words expressing 
an intention to be bound.”—3 Mason, 258; 9 Mass, 218; 
4 Howard, 225; Leavitt v. Lampsey, 13 Pick. 382; Lafkin v. 
Curtis, 13 Mass. 223. This doctrine has been approved and 
followed here.— Harrison v. Simons, 55 Ala. 570. 

2. The appellee seeks to glean an assent to the convey- 
ance, from the power of sale at the foot of the mortgage, in 
which the name of the wife is recited. The power of sale in 
a mortgage is in the nature of a conventional remedy made 
by the parties to cut off the equity of redemption of the 
mortgagor, and is a power to sell the estate conveyed to the 
mortgagee without a day in court. It is a power to sell the 
estate conveyed. If no estate is conveved, the power fails. 
It is a power appendant, annexed to and dependent upon the 
estate vested in the mortgagee. 

‘“‘ A power of sale is a power coupled with an interest, and 
it seems a power appendant.”—11 Paige, 619, cited in note 
on page 101 of Hilliard on Mortgages. ‘ These powers fall 
under the class of powers appendant or annexed to the estate.” 
4 Kent’s Comm. 14. The power of sale in a mortgage is to 
be construed rigidly. It applies only to the remedy, and 
does not impair any right of the mortgagor.—2 Cowen, 199; 
7 Johns. Ch. 25; 1 Hilliard on Mortgages, 90.. The power 
only confers the authority to sell the estate conveyed to the 
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mortgagee. The wife could join in the power, without con- 
senting to the conveyance, knowing it had no field of opera- 
ting, bec ause the conveyance of her husband was of no va- 
ity to grant away the homestead.—8 Pick. 490. 

The donee of such powers can never bring them into 
iain for execution, or to remedy any defect in “the power. 
When he asks the aid of a court to foreclose his mortgage, 
he stands upon the conveyance to him, and the power has 
no existence in the eyes of the court. Courts of equity view 
these powers to sell with great jealousy, and never lend their 
aid to carry them into execution. The right of homestead 
is claimed ie the infant children of John Dooley, deceased. 
As they do not claim through Mrs. Dooley, nothing can be 
urged against them by way of estoppel. They claim the 
right to retain the homestead, and this right can not be 
defeated except by a strict compli: ance with the constitution. 


Srewart & PILLANS, for appellee.—Aside from her dower 
interest, Which is not involved, the widow had no estate, 
right or title in the mortgaged premises. They belonged to 
the husband, and he conveyed. The wife had nothing to con- 
vey. She affixed her signature, and acknowledged that she 
did so voluntarily. This satisfies the constitution which 
required, not a conveyance, but her “ voluntary signature 
and assent.” — Miller v. Marx, 53 Ala. The power of sale— 
that which would cut off and destroy the husband’s es- 
tate—was joined in by the wife. She did so voluntarily, 
and her act can mean nothing less than that she assented to 
theconveyance. If it has not this effect, some of the most 
vital portions of the instrument will be rendered nugatory. 
All parts must have effect, if consistent with the rules of 
law, and not forbidden by other portions of the instrument. 
10 Mod. 47 ; 2 Howard (U.S.) 266 ; 38 N. H. 29; 2 Porter, 54. 


MANNING, J.—Appellants are the widow and children 
of John Dooley 7, dec eased, who in 1871, made a mortgage of 
the property constituting his homestead, to appellee Villa- 
longa, as a security for borrowed money Dooley and wife 
both signed the ins strument and ack: nowledged in due form 
oflaw, the execution of it by them. This suit is for fore- 
closure ; and appe llants deny that the deed is effectual against 
their right of homestead. ge property belonged to John 
Dooley to whom individually it had been conveyed ; and he 
alone ace “pect to the terms of the ins trument, as ‘grantor, 
bargained, sold and conveyed the land, in mortgage, to V il- 
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lalonga. But the power of sale with which the instrument 
concludes, begins as follows: “ And the said John Dooley 
and Jane Dooley, his wife, do hereby vest the said Michael 
Villalonga, his heirs and assigns, with full power and ay- 
thority, upon default in the payment of the note aboye 
described, to sell out all interest in the said above described 
premises,” Ke. 

It is ingeniously contended—(first)—That Mrs, Dooley’s 
signature does not make her a grantor of the property with 
her husband in the conveyance of it; and several cases are 
cited to support this proposition ;—Harrison v. Simons, 55 
Ala. 510; Agricul. Bank v. Rice, 4 How. (U.S.) 225; Catlin 
v. Ware, 9 Mass. 218; Powell v. Monson, 3 Mason, 348; Lea- 
vitt v. Lampsey, 13 Pick. 382; Lafkin v. Curtis, 13 Mass, 
223 ; and, (secondly,) that the power of sale which she joined 
in granting, was a power appendant—annexed to the estate 
acquired by the mortgagee,—and could not operate beyond 
it on anything else, and that since she did not join her hus- 
band in conveying her homestead property, the mortgagee 
had no estate in it in respect of which the power to sell, 
could be executed. 

But, to this the answer is:—The title to the property was 
in the husband only, and so was the right of homestead. His 
deed, if validly made, would convey the title; and the only 
ground of invalidity alleged is supposed to exist in the con- 
stitutional clause which declares that the “ mortgage or other 
alienation of such homestead, by the owner thereof, if a mar- 
ried man, shall not be valid without the voluntary signature 
and assent of the wife thereto.” It is not a conveyance by 
her that is required, but her “ voluntary signature and assent,” 
to the conveyance of her husband. And we think this pro- 
vision is complied with, when in the body of the deed made 
by her husband, she voluntarily, expressly, and in conjune- 
tion with him, vests the mortgagee “his heirs and assigns 
with full power and authority upon default in the payment 
ofthe note . . to sell out all the interest in the premises 
described,”’—and adds her signature to the instrument. 

There is however an omission of a material party. No 
reason is shown why an administrator of John Dooley’s 
estate was not made a defendant. True, according to some 
of the books, that would seem not to be necessary in such a 
ease.—Story’s Eq. Pl. §§ 175, 196 and notes. This is an 


exception to a general rule, and was derived from a note of 


Mr. Cox to Knight v. Knight, (3 P. Wms. 333) in which the 
reason for the ruling, assigned by the master of rolls, is— 
Vou, LXI. 








ak oan a bee 


—— on 


- ae i én 








OF ALABAMA. 133 


[Dooley V- Villalonga. ] 


“because the dill being only to foreclose the equity, the plain- 
tiff need only make him a party that has the equity, (viz:) 
the heir.” 

It was common, in that day, to file,a bill not for a sale of 
the mortgaged property, but for a foreclosure of the equity 
of redemption only, with the intent to perfect thereby the 
title of the mortgagee as owner, and quiet his right to the 
land. But in our practice this is very rare. The land 
is sold to pay the mortgage debt; and if after the proceeds 
are so used, the debt is not fully paid, the administrator is 
chargeable with the residue. Hence it was held in Wilkins 
», Wilkins (4 Por. 245), that the administrator of the deceased 
debtor was “‘ certainly an essential party as representing the 
personal estate. It would be his duty to prevent a recovery 
for a larger sum than was due upon the mortgage, inasmuch 
as the assets in his hands would be liable to pay so much as 
might be unsatisfied by a sale of the mortgaged property.” 

With this a passage in Inge v. Boardman, (2 Ala. 331) 
appears to be in conflict. But the conclusion goes beyond 
the premises. Construed with the facts of the case, the 
decision is simply this :—when it is shown that the adminis- 
trator and the estate in, his hands are discharged from the 
mortgage-debt,—as when it is barred as against them under 
the statute of non-claim, by failure to present it,—then it is 
not necessary to make the administrator a party. 

Moreover, in England, real estate, whether under mortgage 
or not, was not liable to be subjected, as it is by our law, to 
administration as assets of the estate of a deceased person. 
If by any specialty the former owner of lands there, bound 
his heirs to the discharge of a debt contracted by him, the 
heir was directly suable at law, on account of the estate 
descended ; in which the administrator as such, could never 
have any interest. But as the real estate may, by our law, 
and generally is brought under his administration, duties in 
respect to it, are cast upon him; and it is highly proper that 
a mortgagee filing a bill to sell lands to pay a mortgage debt, 
should be required to make the administrator a party, that 
he may see to it that property in which his interest may be 
greater than that of the heirs, is not unduly subjected to 
diminution. In Alabama, it has for many years, been the 
uniform practice in suits of this kind, for the mortgagee to 
make the admistrator of the mortgagor a party, unless it be 
shown that he has no interest therein. 

In the present case we observe, that what is called in the 
statute an administrator ad litem was appointed, in the pro- 
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gress of the cause. Perhaps, if the true administrator were g 
party and interested adversely to the estate of the debtor, q 
representative ad litem, acting under the eye of the chancel- 
lor might have been allowable. But an administrator aq 
litem gives no bond, can not receive a dollar of the assets of 
the estate, has no access to the vouchers or other papers of 
the deceased, must be wholly uninformed in regard to his 
indebtedness, and in fact, be deprived both of power to be 
useful and of responsibility. The law will not commit th 
interests of the estate toa mere man of straw, when no reason 
is shown why a real administrator should not be made a 
party. 

The absence from a cause of a material party to it, is q 
defect of which this court will ex mero motu take notice. 
Prout v. Hoge, 57 Ala. 28 : Goodinan v. Benham, 16 Ala. 995, 

Let the decree be reversed and the cause remanded. 


Eskridge v. Abrahams. 
Bill in Equity to annul Conve Yance for Fraud as to Creditors. 


1. Conveyance, what not fraudulent, and will not amount to a general 
assignment.—An absolute sale and conveyance bya father, in failing circum- 
stances, of substantially all his property to a son, without reserving any ben- 
efit to the grantor, upon the agreement that the price, which was the fair 
market value of the property, should be paid by the son directly to certain 
of the father’s creditors, whose debts equalled the price for which the land 
was sold, and which debts the son paid,—can not be set aside as fraudulent, 
or declared a general assignment; though if the conveyance had not been 
absolute, but made to the grantee in trust for the payment of such debts, it 
would amount to a general assignment, under our statutes. 


APPEAL from Chancery Court of Sumter. 

Heard before Hon. A. W. DILLARD. 

James Abrahams, the appellee, sought by his bill against 
Samuel Eskridge, jr., the appellant, to annul a certain deed 
made to said Samuel Eskridge, jr., by his father, Samuel Esk- 
ridge, sr., on the ground that it was made with intent to 
hinder, delay or defraud creditors, and in event the deed was 
not assailable on that ground, to have it declared a general 
assignment, and to hold Eskridge, jr., liable as an executor de 
son tort for the property received, Kc. 

_ The case made by the bill, answer and testimony, may be 
thus stated: On the 18th day of December, 1866, Samuel 
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Eskridge, sr., was indebted to Abrahams in the sum of $482, 
due by promissory note, which at the time of the filing of 
the bill was still a subsisting liability. On the 18th day of 
December, 1866, said Samuel Eskridge, sr., conveyed by ab- 
solute deed of bargain and sale, all of his real and personal 
estate, liable for payment of debts, to his son, Samuel Esk- 
ridge, jr. The recited consideration was “ the sum of $4,346, 
in hand paid, receipt whereof is hereby acknowledged.” 
This sum probably exceeded the fair value of the property 
conveyed. When this deed was executed, Samuel Eskridge, 
sr., was in his last illness, and he died in a few days after- 
wards. He left a considerable family, and no assets subject 
to administration, all of his property liable to the satisfaction 
of his debts having been conveyed, as before stated, to his 
son; and no administration has been had on his estate. The 
extent or amount of his indebtedness is not very clearly 
shown, and the bill does not allege the existence of any other 
creditors than the complainant. It appears, however, that 
he left outstanding debts, to the amount of the value of the 
property conveyed to his son. At the time of the convey- 
ance, the father resided on the lands conveyed, and the son 
took and still holds possession under the deed. 

The cause was subniitted for final decree, on bill, answer, 
and testimony. ‘The complainant offered his own deposition, 
and that of Reuben Chapman. Defendant offered his own 
deposition, and that of May, which had been taken by com- 
plainant, but not offered by him. The evidence very clearly 
proved the consideration, amount, and validity of the note 
held by complainant. 

Abrahams testified, that the property conveyed was worth 
from five to eight thousand dollars, “according to general 
information,” but he had no personal knowledge of the value ; 
that he never heard of Samuel Eskridge, jr., having any 
property, and that his credit was not good at complainant’s 
store; that Samuel Eskridge, jr., promised to pay the debt, 
and had stated to him that his father made the conveyance 
to enable him to pay off his debts. 

Chapman testified, that he was a neighbor of Samuel Esk- 
ridge, sr., and learning of his illness went over to see him. 
When he arrived, May, who was a subscribing witness to the 
deed, informed him that Eskridge, sr., desired May to write 
his will, and he (May) preferred that Chapman would do it. 
“May stated that the deceased had some apprehension of 
trouble in reference to his administration, during the war, of 
the estate of his son-in-law John Smith, and on that account 
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thought it necessary to make a will.” Neither Samuel Esk- 
ridge, sr. or jr., were present when this remark was made, 
a At this time I had no information but what had been com- 
municated to me by Mr. Sprott, and corroborated by Mr, 
May.” Iwas in deceased’s room but very little. He seemed 
extremely ill, but was perfectly intelligent, and I had ocea- 
sion to interrogate him to get the facts to be embodied in the 
instrument. T did not give any advice, but I did say “to 
Parson May that a will would not accomplish the purpose 
indicated.’ 

May testified, that he was with Samuel Eskridge, sr., about 
nine hours before the deed was executed. Deceased was then 
quite sick, and something was said about making a will for 
him. Deceased requested a will to be made, and that I 
should write it. I requested Gov. Chapman to write it, but 
this was not done by either one of us. Nothing was said 
by him about any liability onany bond. “ No will was writ- 
ten, because he could not do what he wanted to do by will.” 
I asked him if he intended to make any provision for his 
family, and he said “‘ they would have to take ¢ are of them- 
selves; that he intended to pay his honest debts.” This wit- 
ness farther testified, that Samuel Eskridge, | jr., had some 
property before the deed was made, and that his father owed 
him a considerable sum for work done on the farm, é&c.; that 
the property sold was not worth over three thousand dollars. 
The father and son had some negotiations about the sale of 
the lands several weeks before the deed was made. “The 
intention of Samuel Eskridge, sr., in making the deed was 
to pay what he owed his son, ‘and enable the son with the 
balance of the property to pay the other debts.” This witness 
further testified, that deceased told him he was not on apy 
bond; that he had been discharged from the only bond on 
which he had been liable. The son paid off the incumbrance 
on the lands conveyed—being the amount due for the pur- 
chase-money. He paid a debt to W. G. Little of about 
$800 or $1,000, and about $1,700 to A. W. Cockrell on ae- 
count of the purchase-money of the lands. He also paid 
Dr. Huston’s medical bill. “He also paid other debts of 
his father. He paid me one.” Samuel Eskridge, jr., has 
paid more than the full value of the land. About the time 
the deed was made, deceased said he could make no provision 
for his family, but that “he did not believe his son, Samuel, 
jr., would get married, and he believed he would take care 
of the family.” 

The defendant, Samuel Eskridge, jr., testified, that at the 
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time of the execution of the deed he owned $1,000 in money 
and two horses; he had also made considerable money the 
fall before in building gin-houses and screws; that his 
father owed him for services after he became of age, and for 
cotton which his father sold. He did not pay his father any 
thing, but assumed certain debts of his father amounting to 
the purchase-money. The property was hardly worth that 
amount. In answer to cross-interrogatories, he testified, 
that the consideration of the deed was what his father owed 
him, and the son’s assumption of certain debts, which he set 
forth, amounting in all to $4,392. “ My assuming the debts 
was considered by my father as cash. It was his purpose to 
pay his debts, and this is the reason the deed recites the pur- 
chase as a cash transaction. He was relieved from all fur- 
ther responsibility.” The answers to the cross-interrogato- 
ries were suppressed for some informality. 

The chancellor decreed that the deed was fraudulent as to 
complainant, and also amounted to a general assignment, and 
directed a sale for the payment of the amount of the note, 
as ascertained on reference to the register. This decree is 
now assigned as error. 


SNEDICOR & COCKRELL, for appellant. 
R. H. SMiru, and THos. Copss, contra. 


STONE, J.—The recited consideration of the deed, which 
the bill in this case seeks to set aside as fraudulent, is four 
thousand three hundred and forty-six dollars. There is no 
testimony that the land and other property was worth more 
than that sum, or even that much. On the contrary, the 
testimony tends to show that the property conveyed was not 
worth that sum. Eskridge, the defendant, testifies that 
when he made the purchase he paid no money, and that by 
the terms of the purchase, he was not to pay any thing to 
his father, the vendor. He was to pay to certain creditors 
of his father, sums of money which amounted to the pur- 
chase price of the land. He testified in his cross-examina- 
tion that he had made payments to various named creditors 
of his father, amounting to the aggregate sum of forty-three 
or forty-four hundred dollars. ‘True, this part of his depo- 
sition was suppressed ; but it furnished the complainant in- 
formation of the persons to whom he alleged he had made 
payments, and thus enabled him to disprove the alleged 
payments, if the claim was false. The testimony of May, 
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taken by complainant, but not offered by him, corroborates 
Eskridge as to the conditions of the purchase, and the agreed 
manner of payment; and this witness proves that Eskridge 
jr., had paid the debts he had agreed to pay. As we said 
above, if Samuel Eskridge, the younger, did not pay these 
debts, as his own testimony and that of May tends to show 
ample means was furnished complainant to disprove the 
pretense, and he has failed to do it. It is manifest that the 
testimony in this case is less full than it might be made, 
Still there is enough, unrebutted as it is, to produce a reason- 
able conviction that Samuel Eskridge, jr., paid the debts of 
Samuel Eskridge, sr., which, by the terms of the purchase, 
he agreed to pay; and there is not only a failure to prove 
the property was worth more than the price promised and 
paid, but the testimony is that the property was worth less, 

Much stress is laid on the fact that Gov. Chapman testifies 
that a will was first spoken of, and that he informed Mr, 
May that the object contemplated could not be carried out 
by awill. Neither he nor any other witness explains what 
is here meant. If the object was that all the property should 
go to all the debts in equal proportion, then that object could 
have been accomplished by a will, or the law would have 
accomplished it, less dower and exemptions, without either 
will or deed. We suppose his object was to pay certain 
debts with his property, which would, in effect, give a pref- 
erence to certain named creditors over others. <A debtor, 
not owning property sufficient to pay all his debts, may, by 
a sale made in good faith, devote his entire property to cer- 
tain of his debts, and leave his other debts unprovided for. 
Crawford v. Kirksey, 55 Ala, 282. And, in such case, it 
matters not whether the property, if sold for its fair market 
value, is transferred to the creditor himself, or sold to another, 
and the payment made to the creditor. When the consider- 
ation-money is the reasonable value of the property, is actu- 
ally paid by the purchaser, and goes to the bona fide creditor 
of the seller, there is no fraud in such transaction, although 
other creditors equally meritorious lose their demands, Fail- 
ing debtors have the right to prefer one creditor to another 
by an honest sale, unless they thereby secure some benefit, 
bounty, or secret trust for themselves or families. We think 
Gov. Chapman’s advice in this case was based on the com- 
municated wish of Samuel Eskridge, sr., to devote his 
property to certain named debts. The testimony of May 
goes to prove this; for he testifies that Samuel, sr., stated 
his dbject was to pay his debts, and that he could not make 
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any provision for his family. We think the testimony jus- 
tifies this conclusion, and we fail to find anything in this 
circumstance, tending to establish fraud or secret trust. 

As we understand the testimony in this record, it does not 
tend to show that the property was transferred to the younger 
Eskridge in trust for the payment of the elder Eskridge’s 
debts. Ifsuch were the case, then it would have the prop- 
erties of a general assignment, for it conveyed everything of 
value which the grantor owned.—See authorities collected 
in Crawford v. Kirksey, 55 Ala. on page 302. The present 
transaction was an absolute sale and conveyance from father 
to son, with the stipulation that the purchase-money was to 
be paid to certain creditors of the grantor, and not to the 
grantor himself. This does not change its quality, as a deed 
of bargain and sale. It is not a general assignment. 

There is an entire failure of proof in this case that the 
support of grantor’s family was to be any part of the con- 
sideration of the conveyance. ‘True, he expressed the belief 
that his son would not marry, and that he would “take care 
of his, grantor’s family.” This would be but the discharge 
of a filial duty, which might be expected of a dutiful son. 
The witnesses, May and Eskridge, testify that there was no 
agreement to that effect. This declaration of the dying 
father can not avoid the present convevance, which is other- 
wise shown to be a deed of bargain and sale, upon full con- 
sideration paid. If there was simulation of payment, or 
secret trust, it has not been proved. 

The decree of the chancellor is reversed, and a decree here 
rendered dismissing complainant’s bill. 

Reversed and rendered. 


Galbreath wv. Cole, et al. 
Action on Account, &e. 


1. Plea; what bad.—A plea professing to answer the whole declaration 
or complaint, is bad on demurrer, if it answers part only. 

2. Sane.—A count for **yoods sold and delivered” covers a sale, at a 
stipulated price for cash, or on a credit which had expired before suit was 
brought; and as the statute of limitations of three years, applies only to 
open accounts, where some term of the contract is not settled by the par- 
ties, the plea, when interposed to a demand for *‘ yoods sold and delivered,” 
is bad on demurrer, unless it states that the demand was an open account. 
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3. Agency; what not sufficient proof of.—The mere fact that a person 
claiming to be the agent of plaintiffs, had a statement of an account due 
them, made out in the handwriting of their book-keeper, is not of itself 
sufficient proof of the agency. 

4. Same.—When the evidence does not show the authority of one pro- 
fessing to be agent of a creditor, for the collection of a claim, transactions 
between the debtor and such person, or statements by him, not known to 
the creditor, or afterwards ratified by him, are inadmissible against the 
creditor; and proof of efforts of the debtor to find such person, and to ob- 
tain his deposition, is irrelevant. 


APPEAL from Blount Circuit Court. 

Tried before Hon. Louis WYETH. 

Appellant, as surviving partner of Galbreath, Stewart & 
Co., brought this action against the appellees, as late part- 
ners of the firm of Lewis Cole & Son. The complaint con- 
tains three counts: the first on a promissory note, made by 
defendants ; the second, on account stated; and the third, 
for goods, wares and merchandise, sold and delivered. The 
defendants pleaded, in short by consent: “1. Non asswmp- 
sit, 2. Payment. 3. Set-off. 4. Thestatute of limitations 
of three years. 5. The statute of limitation of six years, 
6. Want of consideration. 7. Failure of consideration.” 
The fourth plea was demurred to, “ because said plea is not 
an answer to the several counts in plaintiff’s complaint ;” 
second, “ because the said plea does not allege that the action 
is upon an open account, and the said complaint does not 
show the same.” This demurrer was overruled. The plain- 
tiff introduced evidence, which supported the common counts 
of his complaint, and the defendant relied on an alleged 
payment, made under the following circumstances: During 
the fall of 1870, one Moore, who pretended to be the agent 
of plaintiffs, met defendants at Somerville, Ala., and agreed 
with them to accept from them ten bales of cotton delivered 
at Decatur, Ala., in full payment of the claim sued on, and 
one due by defendants to Terry & Mitchell, a firm which he 
represented. Moore, at that time, represented that he was 
the agent of plaintiffs, and had authority to settle their 
claim ; and he in fact then had with him a correct statement 
of the defendant’s account with plaintiff, in the handwriting 
of plaintiff’s book-keeper, one Hoadley, which he exhibited 
as proof of his agency. This was all the evidence tending 
to prove the agency of Moore, and plaintiff objected to its 
introduction, on the ground of irrelevancy, and insufficiency 
to establish the agency of Moore. The court overruled the 
objection, and he excepted. 

Defendants then proved that they had complied with the 
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agreement made with Moore, and had delivered the ten bales 
of cotton at Decatur, and in obedience to an order of Moore 
shipped the same to Terry & Mitchell. Defendants, against 
ithe objection and exception of the plaintiff, were permitted 
to prove that it was customary for mérchants residing where 
defendant lived, to buy goods at various places and pay for 
the same in cotton. Defendants also introduced evidence, 
tending to show that since the commencement of this suit 
they had diligently endeavored to ascertain the whereabouts 
of Moore, and to take his deposition in their behalf, but 
they had been unable to obtain his evidence. This evidence 
was objected to by plaintiff, and an exception reserved to its 
admission. The various rulings to which exception was 
reserved, and the overruling of the demurrer, are now as- 
signed as error. 


C. F. HAMILL, for appellant. 
JOHN W. INZER, contra. 


BRICKELL, C. J.—1. The complaint contains three 
counts, the first on a promissory note made by the defend- 
ants, the second, on an account stated, the third, for goods 
and merchandise sold and delivered. The fourth plea, di- 
rected to the entire complaint, is of the statute of limitations 
of three years, which bars only actions founded on open ac- 
counts. It is obvious the plea is not an answer to the first 
or second count. An elementary rule of pleading is, that a 
plea professing to answer the whole complaint or declaration, 
is bad on demurrer, if it is an answer toa part only—1 Chit. 
P1.523; Adams v. McMillan, 7 Port. 75; Deshler v. Hodges, 
3 Ala. 509; Standifer v. White, 9 Ala. 527; Mills v. Stewart, 
12 Ala. 90; White v. Yarborough, 16 Ala. 109; Tompkies v. 
Reynolds, 17 Ala. 109; Wilkinson v. Mosely, 30 Ala. 562. 
Nor was the plea an answer to the third count of the com- 
plaint. An open account affected by the statute of limitations 
of three years, is one in which some term of the contract is 
not settled by the agreement of the parties.— Maury v. Ma- 
son, 8 Port. 20; Shephard v. Wilkins, 1 Ala. 62; Caruthers 
v. Mardis, 3 Ala. 599; Mims v. Sturdevant, 18 Ala. 359; 
Bradford v. Barclay, 39 Ala. 33. The count so far from 
disclosing that any term of the contract of the sale of the 
goods was unadjusted by the agreement of the parties, is 
broad enough to cover a sale at a stipulated price, for cash, 
or on any credit expiring before the commencement of the 
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suit. The plea to have been an answer to the count, ought 
to have averred the demand stated in it was an open account, 
Winston v. Trustees of University, 1 Ala. 124; Brooks v. Me- 
Farland, 20 Ala. 483; Harrison v. Harrison, 39 Ala, 489, 
The demurrer on the several grounds assigned, was well 
taken, and ought to have been sustained. 

2. The declarations or conduct of one professing to act as 
the agent of another, are inadmissible evidence against the 
principal, without independent proof of his cri 
Whart. Ev. § 1184; Searborough v. Reynolds, 12 Ala. 252 
MeDougal v. Dawson, 30 Ala. 553. The authority may ‘Tike 
any other fact, be proved by circumstances. Express, direct 
evidence, that it was conferred, is not indispensable. The 
circumstances must be such as are capable of affording a 
reasonable presumption of it; and if they are not, they are 
not only insufficient, but inadmissible. The only cireum- 
stance shown from which the authority of Moore was to be 
inferred, was the fact that he had a statement of the account 
due the plaintiffs, in the handwriting of their book-keeper. 
If the presumption could be drawn that the book-keeper 
had entrusted the account to Moore for collection, from his 
act only, could the presumption be drawn, that he had au- 
thority from the plaintiff to appoint Moore their agent, and 
thus the act of an agent would be converted into evidence of 
his authority. There was no evidence of Moore’s authority 
to act for, or bind the plaintiff, and the court should have 
excluded all evidence of the transactions between him and 
the defendants. 

3. Irrelevant evidence, facts and circumstances from 
which no fair and just inference can be drawn, should not 
be admitted. ‘The propriety of this rule must be admitted 
by all, when we reflect that every fact or circumstance given 
in evidence may be controverted, and if a party could be 
permitted to give in evidence facts or circumstances which 
could afford no light, by which to ascertain the truth of the 
material matter in dispute, many embarrassing questions 
would be presented, both for the court and jury, ‘which, 
when solved would not advance us one step in the material 
inquiry. Such questions might embarrass the court, and 
often mislead the mind of the jury from the true matter or 
point in dispute.”—Governor v. Campbell, 17 Ala. 574. The 
question * — was the authority of Moore to control 
and collect the debt due from the defendants to the plaintiff. 
Whateyer may have been the diligence of the defendants to 
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obtain the evidence of Moore, it had no relevancy to this 
inquiry, and should have been excluded. 

The errors of the several rulings of the Circuit Court, to 
which exceptions were taken, are apparent,and the judgment 
is reversed and the cause remanded. 


Wagner v. Simmons & Co. 
Action On Bill of Exchange. 


mr.) ‘+ 
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: discr 0 wer court as to.—The general 
rule that a rebutting examination must be confined to the matters of the 
cross-examination, is not inflexible, but may be varied in the discretion of 
the presiding judge, according to the circumstances of the particular case ; 
and the appellate court will not interfere with the exercise of such discre- 
tion, unless it be very elear that the party complaining has been injured. 

2. Saine.—The mere repetition in rebuttal, of facts stated by the witness on 
his original examination, does not injure the party against whom his deposi- 
tion was taken, and is not ground for reversal. 

3. Commercial partnership ; what constitutes.—A partnership in the busi- 
ness of buying cattle and slayghtering them for sale, and dealing in vegeta- 
bles and like commodities, is a commercial partnership; each member of 
which has the right to draw, accept, or endorse, bills of exchange in the 
firm name, and bind the partnership, as to third persons, dealing fairly and 
in good faith, as to matters usually incident to the business ; and it is imma- 
terial in such a case, as to a person thus dealing with one of the partners, 
that the other was not informed of the transaction, and repudiated it as soon 
as it came to his knowledge. 

4. Charges, refusal of ; when not revised.—The refusal of charges re- 
quested will not be revised, unless it is affirmatively shown that such charges 


were requested in writing. 


S 


APPEAL from Mobile Circuit Court. 

Tried before Hon. H. T. TOULMIN. 

The appellees, as assignees of LeBaron & Son, brought 
suit against Louis Wagner and Charles Rawls, late partners 
under the style of Wagner & Rawls, upon an account due 
LeBaron & Son, and also to recover the amount due upon a 
draft drawn on the 14th day of October, 1874, by Wagner & 
Rawls on L. P. Wagner, payable to the order of LeBaron 
& Son, for one thousand dollars, which Wagner refused to 
accept, and which was duly protested, &c. Rawls was not 
served, and there was a discontinuance as to him. Wagner 

"non est fuctum as to the draft, and 
pleaded the general issue as to the account. 


The app i 


llees had taken the deposition of Rawls. After 
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this deposition was taken, Wagner discovered a letter written 
to him by Rawls, and obtained leave to retake his deposition 
upon additional cross-interrogatories, asking if he wrote the 
letter, and the date thereof; a copy of the letter being made 
an exhibit. The plaintiffs then filed five additional inter- 
rogatories. The letter referred to, was in relation to the 
draft in suit, and stated that Rawls had borrowed the money 
on his own account, and had made it all right, as it was a 
matter that “ you [Wagner] and the business have nothing 
to do with.” ‘The additional interrogatories thus filed, in- 
quired whether the firm did not get the benefit of the money 
on the draft; whether LeBaron & Son agreed to look to 
Rawls, or adv anced the money on the credit of the firm; 
w hether the facts stated in the witness’ first deposition were 
not true, and required the witness to state the circumstances 
under which the letter was written. Thesubstance of these 
matters had already been inquired of on the interrogatories 
propounded to the witness, and answered by him in his depo- 
sition, except as regarded the letter. 

At the time of the filing of these interrogatories, Wagner 
objected to each of them, with the exception of those relating 
to the letter, on the ground that the interrogatories were 
leading. 

Before entering on the trial, the defendant moved to sup- 
press all that part of the deposition of Rawls which had no 
reference to the letter; basing the motion upon the grounds 
of objection filed to the interrogatories. The court overruled 
this motion, and the defendant excepted. 

Rawls & Wagner formed their gy in January, 
1874, and it continued until April 16th, 1875, during which 
period they carried on the business of butchers and green 
grocers, in Pensacola, Florida. Their principal tr ade was 
in supplying vessels in the harbor with cattle, sheep, vege- 
tables, &c. Rawls resided in Pensacola and had charge of 
the business, while Wagner was seldom there, being princi- 
pally in New Orleans and Mobile, where he bought and 
forwarded cattle and vegetables to Rawls to be disposed of 
for the firm account. The sales of the firm amounted to as 
much as $18,000 per annum. As soon as Wagner learned of 
the draft, he refused to pay it, and repudiated Rawls’ au- 
thority to draw it. He testified that Rawls had no authority 
to borrow money, and that he, Wagner, never knew that 
Rawls kept any account in the firm name ; that there was no 
necessity for Rawls to borrow money, as he, Wagner, bought 
supplies and sent them to Rawls, whose duty it was to sell 
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them and remit the proceeds to him, Wagner. The evidence 
shows that the draft was drawn to make good the account of 
the firm which Rawls kept with LeBaron & Co., who had 
allowed Rawls to overdraw to that amount on account of the 
firm and on its credit. LeBaron & Co. were bankers and 
commission merchants in Pensacola, and it is not shown that 
they had any notice of any limitations in the partnership 
articles, or knew of the letter of Rawls to Wagner, until 
after this suit was brought. The plaintiffs’ ownership of 
the draft was admitted. This was substantially all the evi- 
dence. 

The court charged the jury, among other things, “if they 


believed from the evidence that Wagner was a member of 


the firm of Wagner & Rawls at the time the bill of exchange 
sued on was drawn, and that it was drawn by said Rawls as 
one of the firm, then they must find for the plaintiffs on the 
count on the bill of exchange, and in case they found for the 
plaintiffs, they were entitled to recover the amount of the 
bill, and interest from the time it was protested, with five 
per cent. damages on the amount of the bill.” The defend- 
ant duly excepted tothis charge. He also asked two charges, 
which the court refused; to which refusal he duly excepted. 
It does not appear that these charges were asked in writing. 

The charge given, the refusal to charge as requested, and 
the ruling upon the deposition of Rawls, are now assigned 
as error. 


BoyLes & OVERALL, for appellant.—The business in which 
Rawls & Wagner engaged, did not authorize the partners to 
draw bills of exchange and bind the firm.—6 Ala. 94; 34 
Ala. 613. Where one person borrows money on his indi- 
vidual credit, and applies it to the use of the firm, this does 
not make the original creditor a creditor of the firm, unless 
the money is applied with the knowledge and privity of his 
partner.—35 Barbour 120. This was not a commercial part- 
nership.—57 Pa. State, 531, It was an abuse of discretion 
to allow these parties to put leading questions to their own 
witness. 


ANDERSON & BoNnD, contra.—Under the issue, the only 
question was as to the authority to draw the bill. There 
can be no doubt on this point.—Jemison v. Dearing, 41 Ala. 
283. The charge of the court when construed in connection 
with the evidence and the issue joined, was clearly correct. 
41 Ala. 413; 22 Ala. 221; 41 Ala. 283; 8 Ala. 59; 7 Ala. 
(10) 
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19. It was clearly within the discretion of the court to per- 
mit a leading question, or to allow a witness to repeat what 
he had already testified. The letter which Rawls wrote 
Wagner was not known to LeBaron & Co. at the time of 
the transaction, neither were the terms of the partnershi 

articles, and of course could not affect LeBaron & Co.’s rights 
or those claiming under them. It was not attempted to be 
shown that either of these matters were known to LeBaron & 
Co. in their dealings with Rawls. As to the other charges 
which were refused, it does not affirmatively appear that 
they were asked in writing.—Crosby v. Hutchinson, 53 
Ala. 5. 


BRICKELL, C. J.—The general rule, that a rebutting 
examination should be confined to the matter of the cross. 
examination, is not inflexible. Its application, rests largely 
in the discretion of the presiding judge, with the exercise of 
which appellate tribunals are reluctant to interfere, unless it 
is apparent injury has been suffered by the party complain- 
ing. We donot perceive that the appellant could have been 
injured by the mere repetition by the witness in rebuttal, of 
the facts stated by him in his original examination. The 
court may also in its discretion, permit a party to propound 
a leading question to his own witness; and the exercise of 
this discretion can be rarely revised on error. We are 
unwilling to pronounce that the court erred in overruling 
the objections to the evidence of the witness Rawls. 

2. Nor is the charge of the court to which an exception 
was taken objectionable. It is a legal consequence of every 
commercial partnership—every partnership engaged in buy- 
ing, selling or exchanging—that each partner is the general 
agent of the firm, and has power to act for, and bind it, in 
all matters within the scope of the partnership business. 
And it is within the scope of such business, to borrow money, 
to draw, accept, or endorse bills of exchange or promissory 
notes. These are the means of conducting such business, 
common alike to the butcher and green grocer, and the more 
extensive dealer in dry goods or groceries, or to the factor, 
broker or banker. Whoever associates with another for the 
purpose of carrying on trade, confers on him as to third per- 
sons, who are not notified to the contrary, and who deal with 
him fairly and in good faith, authority to bind the partner- 
ship by contracts or engagements which are usually incident 
to the particular business in which they are engaged.—1 Am. 
Lead. Cases, 442; Hurt v. Clark, 56 Ala. 19. The bill of 
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exchange on which the suit is founded, was drawn for money 
borrowed by Rawls, in the partnership name. He had 
authority to borrow money for the partnership, and to draw 
the bill in the firm name. It is not material that the appel- 
lant had no knowledge of the transaction, and so soon as 
informed, repudiated it. The parties loaning the money to 
Rawls, and accepting from him the bill, had the right to rely 
on his power to bind the partnership. 

There can be no reversal of a judgment, because of the 
refusal of charges requested, unless it is shown affirma- 
tively by the bill of exceptions, that they were requested in 
writing.— Crosby v. Hutchinson, 53 Ala. 5; Hollingsworth v. 
Chapman, 54 Ala. 7. 

Affirmed. 


President, &c., Bank of Mobile wv. 
Poelnitz. 


Bill in Equity to enjoin Action at Law on Note, and obtain 
Benefit of Set-off. 


l. Commercial paper; what defenses may be made to.—The indorsee of 
commercial paper acquiring it after maturity, or before maturity merely as 
collateral security for a pre-existing debt, takes it subject to all the defenses 
which the maker could prefer against the payee, if he had remained the 
holder; and this right exists as to matters of set-off and discount, as well as 
to defenses affecting the instrument itself. 

2. Set-of; whut does not destroy right of—One of several joint debtors 
is entitled to set-off a debt due to him alone from the common creditor, when 
sued upon the joint debt. 

3. Same; when resort can not be had to equity, to enforce.—A surety on a 
promissory note on which the payee or endorsee brings an action at law, can 
not go into equity to enjoin the action and to obtain the benefit of a set-off, 
when such set-off was due at the commencement of the action, and is of such 
anature as to be made available at law, without embarrassment or difficulty ; 
and the fact that the payee is insolvent is immaterial, and furnishes no 
ground for resort to equity. 


APPEAL from Mobile Chancery Court. 

Heard before Hon. H. AUSTILL. 

The appellee, Charles A. Poelnitz, in November, 1875, 
iled his bill against the appellant, the President, Directors 
ad Company of the Bank of Mobile, to enjoin prosecution 
ofa pending action at law, brought by it on a promissory 
tote made by the appellee, and others, and payable to Walsh, 
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Smith, Crawford & Co., which note had come into the pos- 
session of the Bank, as hereinafter stated. In 1873, one 
Bruno B. Poelnitz, being indebted to Walsh, Smith, Craw- 
ford & Co. for advances to the amount of 966 73-100 dol- 
lars, executed his promissory note to them for that sum, with 
the appellee and one J. E. Poelnitz as sureties, pay able at 
the Bank of Mobile on the first day of January, 1874. That 
firm was at the time, and still is indebted to ‘appellee, in a 
much larger sum than the amount of the note, which indebt- 
edness was past due when the suit at law was brought. 
Walsh, Smith, Crawford & Co. being indebted to the Mobile 
Mutual Insurance Company, by their promissory note for 
$10,977.60, turned over as collateral, to the Insurance Com- 
pany, certain notes and bonds, among which was the note on 
which appe llee was surety, which was not then due, and after 
its maturity, on or shout the 28th of February, 1874, the 
debt for which the note was held as collateral, was settled, 
by the pure thase by the Insurance Company of certain shares 
of its own stock, owned by Walsh, Smith, Crawford & Co, 
Some of the stock had been pledged to the Bank, which in 
accordance with negotiations with one of the firm of Walsh, 
Smith, Crawford & Co., turned the stock over to the Insur- 
ance Company, and that company in obedience to instruc- 
tions of Walsh, Smith, Crawford & Co. turned the note of 
appe lee over to the Bank, which gave that firm credit for 
it, under the date of December 27th, 1873. The firm of 
Walsh, Smith, Crawford & Co. became insolvent in the fall 
of 1873, and they were adjudged bankrupts in 1874. 

The bill sought to obtain an injunction, and set-off against 
the note. It was demurred to, among other grounds, be- 
cause the complainant had a plain and adequate remedy at 
law. 

The demurrer was overruled, and a decree rendered grant- 
ing the relief prayed, and the Bank brings the case here | 
appeal. 


y 


WILLIAM G. JONES, for = appellee is entitled 
at all to the set-off claimed, it was manifestly a legal right, 
gee he could have asserted in the suit at law, agains st him 
by the Bank. His remedy and defense, were perfect at law 
and there was no ground or necessity for his going into a 
court of equity. The demurrer to the bill on this ground, 
should have been sustained.—Tate v. Evans, 54 Ala. 16. 
The note was negotiable, and was transferred to the Insur- 
ance Company for value, before maturity, and by them trans- 
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ferred to the Bank. It was never the property of Walsh, 
Smith, Crawford & Co. after its transfer by them to the 
Insurance Company, and the appellee can not set-off any 
indebtedness of theirs to him, as against the Bank.—1 Brick. 
Dig. 276 § 345; 8 Ala. 889; 11 Ala. 370. 


ANDERSON & BonD, with whom was W. A. GUNTER, 
contra.—The right to set-off one demand against another did 
not exist at common law, unless the set-off originated in the 
same transaction; and a resort to equity was necessary in 
every case of distinct demands, to restain proceeding at 
law.— Waterman on Set-off, 11 and12. The fact the powers 
of the law courts have been extended by statute to embrace 
relief attainable before only in equity, does not impair the 
right to proceed in equity.—28 Ala. 629. The Insurance 
Company was not such a holder of the note as would defeat 
the right to set-off; having received the note as collateral 
for an antecedent debt, it was not a bona fide holder.—Fen- 
ouille v. Hamilton, 35 Ala. 319. Sut the debt to the Insur- 
ance Company was paid in full, and even if the Insurance 
Company had transferred the note, the appellee was entitled 
to set-off; for when a negotiable security is endorsed toa 
bank by the payee, as collateral security for one of several 
demands, the bank has no lien as a security for any other 
demand against the endorser.— Bank v. Leland, 5 Mete. 
(Mass.) 259; U.S. Digest, first series, vol. xi. p. 110, § 127. 

But the Bank acquired the note from Walsh, Smith, Craw- 
ford & Co., and not from the Insurance Compay, and the 
Bank acquired it after maturity, and it is subject to any de- 
fense in their hands, which the appellee had as against the 
payees. 


BRICKELL, C. J.—The statute renders mutual debts, 
liquidated or unliquidated demands not sounding in damages 
merely, subsisting between the parties at the time of suit 
brought the subject matter of set-off. —Code of 1876, § 
2991. All contracts in writing for the payment of money or 
other thing, or for the performance of any act or duty, are 
assignable by indorsement. Except as to commercial paper, 
the assignment is subject to all payments, sets-off and dis- 
counts, had or possessed against the same previous to notice 
of the assignment or transfer.—Code of 1876, $$ 2099, 2100. 
The exception in favor of commercial paper relieves it from 
liability to set-off, only when it has been negotiated in good 
faith before maturity. —Code of 1876, § 2995. The indorsee 
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of commercial paper acquiring it after maturity, or before 
maturity, merely as collateral security for a pre-existing debt, 
takes it subject to all defenses which the maker could prefer 
against the payee, if he had remained the holder.—Glass- 
cock v. Smith, 25 Ala. 474; Fenouille v. Hamilton, 35 Ala, 
319; McKenzie v. Br. Bank Montgomery, 28 Ala. 606; Cul- 
lom v. Br. Bank Mobile, 4 Ala. 2. The rule has been some- 
times limited to defenses affecting the instrument itself, as a 
want, or illegality, or failure of consideration. But in Car- 
roll v. Malone, 28 Ala. 521, it was after very careful consid- 
eration of our statutes, from which the provisions of the 
Code do not materially vary, held, that the indorsee was 
subject to set-off, and discounts, as well as to defenses, afiect- 
ing the instrument itself. 

Applying these principles to the present case, the right of 
the appellee to the set-off claimed, seems clear. We concur 
with the chancellor in the opinion that the evidence discloses 
that the appellant acquired the note made by the appellee on 
which the appellant has commenced suit at law, by negotia- 
tion with and transfer from Crawford, Walsh, Smith & Co., 
and not by transfer from the Insurance Company. The 
tranfer was on the 28th day of February, 1874, after the 
maturity of the note, and was subordinate to the appellee’s 
right of set-off. This right is not affected by the fact that 
the debt owing him by Crawford, Walsh, Smith & Co., was 
due him individually, and the debt due them was the joint 
debt of the appellee and others. The uniform construction, 
the statute of set-off has received, is, that one of several 
joint debtors, is entitled to set-off a debt due to him alone 
from the common creditor.—Pitcher v. Patrick, Minor, 321; 
Carson v. Barnes, 1 Ala. 93; Jones v. Jones, 12 Ala. 244; 
Sledge v. Swift, 53 Ala. 110. 

The suit at law against the appellee was commenced after 
the maturity of the debt which he prefers as a set-off. We 
‘an not therefore perceive the necessity for a resort to a court 
of equity, to obtain relief which the statutes expressly secure 
to the appellee, if at law, the set-off is pleaded. True the 
bill avers, and the averment is proved, that Crawford, Walsh, 
Smith & Co., are insolvent, and their insolvency would 
furnish just ground for equitable intervention, if there was 
difficulty or embarrassment in making the set-off available 
at law; or if the law did not provide for it as a set-off. 
T.C.& D. R. R. Co. v. Rhodes, 8 Ala. 206; Donelson v. 
Posey, 13 Ala. 752; White v. Wiggins, 32 Ala. 424. But 
the set-off being due at the commencement of the suit, and 
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the statute declaring it as available against the assignee, or 
indorsee, as it would have been against the assignors, or in- 
dorsers, there is no ground of equity jurisdiction. The 
result is, the decree must be reversed, and a decree here ren- 
dered dissolving the injunction and dismissing the bill at the 
costs of the appellee. 


Wilson «wv. The State. 


Indictment for Conveying Instrument in Jail Useful to aid 
Escape of Prisone r, ae. 


1. Code, 3 4130 of, constrned.—Section 4130 of the Code, is not merely 
declaratory of the common law as to aiding the escape of a prisoner charged 
with felony, but creates a new offense, substantive and not accessorial in its 
character. 

Same; indictment under, when sufiicient—The offense thus defined, has 
three main ingredients; first, a prisoner confined under a lawful charge or 
conviction of felony ; second, the conveying into the jail, &c., of some disguise 
or instrument useful to aid the escape ; and third, the intent thereby to facili- 
tate the escape of such prisoner; and an indictment charging the offense sub- 
stantially in the language of the statute is sufficient, though it does not aver 
that the defendant knew the prisoner was confined on a charge of felony. 


APPEAL from Dallas Circuit Court. 

Tried before Hon. Gro. H. Craic. 

The appellant, Henry Wilson, was convicted and sentenced 
to two years’ hard labor for the county, under an indictment 
which charged that before the finding thereof, he “ did convey 
into the county jail of Dallas county, Alabama, an auger, an 
instrument useful for the purpose, to aid Wiley Jones and 
Henry Johnson, alias John Cunningham, at the time being 
prisoners confined in said jail, under the charge or charges 
for the criminal offense of burglary, with the intent to aid 
and facilitate the escape of said Wiley Jones and Henry 
Johnson, alias John Cunningham, from said confinement in 
said jail, against the peace,” &c. 

The defendant demurred, on the ground that the indict- 
ment did not aver that the defendant had knowledge, that 
said Jones and Johnson, were confined under any charge of 
felony. This demurrer was overruled, and afterwards the 
defendant moved in arrest of judgment on the same grounds 
as those upon which his demurrer was based ; but this motion 
was also overruled. 
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B. F. SAFFOLD, for appellant.—1. The common law re. 
quires that acts which are felonies must be alleged to have 
been feloniously committed.—Butler v. State, 22 Ala. 43, 
Beasley v. State, 18 Ala. 535. It is only where the statute 
creates a new offense, unknown to the common law, and 
describes its constituents that it is sufficient to charge the 
offense in the language of the statute.—1 Brick. Dig. p. 499, 
§§ 734, 738. 

It is no offense to aid to escape one who is unlawfully 
imprisoned in jail, without charge or indictment. _ It is only 
misdemeanor to so aid one charged with, or indicted for, 
misdemeanor. But, it is felony to so aid one charged with 
felony. Therefore know ledge of the facts on the part of the 
accused which so grade his act, must be an indictable ingre- 
dient. Felonious intent is essential to the commission of 
felony, and inseparable from the knowledge of the facts 
which constitute it. 

2. In Rex v. Burridye, 3 P. bape ah 439, the indictment 
was held defective in not charging that defendant knew the 
principal was guilty or convicted of aioe .—1 Russ. on 
Crimes, p. 5: 56-7 (ist Amer. ed.) In Beastead’s case, Cro, 
Car. 583, where averment of knowledge was held not neces- 
sary, Hawkins (P. C. C. 21, § 7) says that this opinion is not 
proved by the authority of the ease. 

Bishop says any assistance given to one known to bea 
felon to escape, or hinder his being apprehended or tried, 
makes him accessory after the fact.—2 Bish. Crim. Law, § 
927. Sections 4125-6-7-30-31-32-33 of the Code, are all 
which relate to escapes, and all grade the punishment accord- 
ing tothe animus of the offender. Volwntary escape by officer 
is “felony, and negligent escape by officer a misdemeanor, 
without regard to the grade of crime of the prisoner escaping. 
A convict, who knows of what he is convicted, has his pun- 
ishment doubled. So must it be with one who aids a pris- 
oner to escape—otherwise one who gave aid to another com- 
mitted for felony, but indicted for misdemeanor, according 
as the aid was given before or after indictment, of which he 
knew nothing, would have his guilt depend on these cireum- 
stances, without regard to his animus.— Rex v. Young, | Rus- 
sell, 391; United States v. Keene, 5 Mason R. 453; Chit. 
Crim. Law, vol. 2, p. 165. 


f H. C. Tompkins, Attorney-General, contra.—The ingre- 

dients of the offense for which defendant is indicted, as it is 

defined by the statute, are, Ist, conveying into the county 
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jail some disguise, instrument or arms, useful to aid any 
prisoner to escape ; 2d, the intent to facilitate the escape of 
some prisoner therein confined ; and, 3d, such prisoner must 
be one confined under a charge or conviction of felony. The 
indictment charges each of these substantive facts. But it 
is insisted that it is defective, because it is not averred that 
defendant knew that the parties so confined were held upon 
a charge of felony. Mr, Wharton states the rule upon this 
oint to be that under statutes where the guilty knowledge 
is a part of the definition, it must be averred, but not other- 
wise.—1 Crim. Law, § 297. The offense is not a common 
law offense. The common law made one who aided a pris- 
oner to escape, an accessory after the fact; there something 
more than a mere attempt was necessary. The statute makes 
the act of conveying the instrument into the jail, with the 
intent to facilitate the escape of the person charged with a’ 
felony, the offense. The common law offense is assistance 
to one breaking prison to aid him in his undertaking.—2 
Wharton’s Crim. Law, § 2615. It has been held in this 
State that the offense of burglary as defined by our statute, 
is of statutory creation, and that an indictment charging the 
offense in the words of the statute, was sufficient.—Mason & 
Franklin’s ease, 42 Ala. 545. There is certainly much more 
similarity between the common law and statutory burglary, 
than there is between the offense charged here and any known 
to the common law. 


STONE, J.—Indictments, under our statute, Code of 1876, 
section 4785, “‘ must state the facts constituting the offense in 
ordinary and concise language, without prolixity or repeti- 
tion, in such a manner as to enable a person of common un- 
derstanding to know what is intended, and with that degree 
of certainty which will enable the court, on conviction, to 
pronounce the proper judgment.” The Code contains many 
forms of indictment, which were intended to supplant the 
verbose forms used at common law; and the statute, Code of 
1876, § 4824, declares that these “forms of indictments, in 
all cases in which they are applicable, are sufficient; and 
analogous forms may be used in other cases.” Many of these 
forms, tested by common law principles, are wanting in many 
material averments, yet, we have uniformly held they are 
sufficient. ‘ Where a statute creates a new offense, unknown 
to the common law, and describes its constituents, it is suffi- 
cient to charge the offense in the language of the statute. 
1 Brick. Dig. 499, § 734. 
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The defendant was indicted under section 4130 of the Code 
of 1876. Aiding a prisoner to escape, who was charged with 
a felony, was itself a felony at common law, because ‘the per- 
son aiding thereby made himself an accessory after the fact, 
2 Bish. Cr. Law, § 1402. To constitute this offense, the 
person rendering the assistance must have known the crime, 
the escape from ‘the punishment of which he aided, had been 
committed. This knowledge on his part was an indis spensa- 
ble ingredient, without which he could not be a criminal ac- 
cessory after the fact. The statute under which this defend- 
ant was indicted is not merely declarative of the common 
law. It creates a new offense, substantive and not accessorial 
in its character, and makes it a felony. It punishes not only 
him who aids in an escape from confinement under a charge 
of felony, but every person who attempts to render such as- 

sistance, by conveying “into the county jail, or into any 
other lawful place ‘of confinement, any iin, instrument, 
arms, or other thing useful to aid any prisoner to escape, 
with the intent to facilitate the escape of any prisoner therein 
lawfully confined under a charge or conviction of felony ; or 
who, by any other act, or in any other way, assists such pris- 
oner to escape, w hether such ese ape be attempted, or effected, 
or not.” The offense has three main ingredients ; a prisoner 
confined under a lawful charge or conviction of felony, the 
conveying into the jail, &c., “of some disguise, instrument, 
&e., useful to aid the escape, and the intent to facilitate the 
escape of such prisoner. These, the statute declares, consti- 
tute the offense, and it is not for us to add tothem. The 
prisoner thus confined may make no attempt to escape—may 
not even know the disguise or instrument has been conveyed 
into his prison. His participation or knowledge can neither 
add to nor diminish the criminality of the act of conveying 
the’ alleged disguise or instrument into the prison. The 
statute defines the offense fully, and does not affirmatively 
require knowledge of the offense or grade of offense with 
which the prisoner is charged. The fact that the prisoner is 
in jail, or in other place of confinement, and needs, or is 
supposed to need some instrument or disguise to facilitate his 
escape, doubtless satisfied the legislature that any one con- 
veying such instrument or disguise into the prison with intent 
to facilitate such prisoner’s escape, must have known the 
confinement was involuntary, and on a charge of grave im- 
port. Such aid is unlike that furnished to an offender at 
large, fleeing from arrest. Assistance rendered in the latter 
case is innocent charity, if rendered in ignorance that the 
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person assisted had committed a crime, and was trying to 
avoid arrest. 

The indictment in this case conforms to the statute. It 
avers that Jones and Johnson, alias Cunningham, were, at 
the time, confined in the jail of Dallas county under a charge 
of the criminal offense of burglary, and that defendant did 
convey into the county jail of Dallas county an auger, an 
instrument useful for the purpose, with the intent to aid and 
facilitate their escape from said confinement in said jail. 
Every species of burglary under our statutes is a felony.— 
Code of 1876, SS 43843, 4844. The indictment avers that 
the prisoners were confined on a charge of burglary. This 
isan averment that their imprisonment was under a charge 
of felony. The indictment is sufficient, and the judgment of 
the Circuit Court is affirmed. 


Underwood «. Lovelace. 


. " . - 
Actioit On Promissory Note. 


when wilh not support actio L.—A 


1. Promise to poy debit of another; pj n 
promise to pay the debt of another will not support an action, unless founded 
on a precedent liability or a new consideration. 

2. Same.—Where, however, by the arrangement between the creditor and 
the promissor, the original debtor is discharged, and a new debt is created 
binding on the promissor alone, the promise, whether verbal or written, is 
supported by a valuable consideration—the detriment to the promissee in the 
extinguishment of the original debt—and will support an action, though no 
consideration moved from the original debtor to the promissor, and though 
there was no request from the original debtor, or subsequent assent on his 
part. (Overruling, on last point, Williams v. Sims, 22 Ala. 512). 


APPEAL from Dallas Circuit Court. 

Tried before Hon. M. J. SAFFOLD. 

Lovelace brought suit against Underwood on several 
promissory notes which the latter had executed to him. 
Pleas: want of consideration, and that the notes were given 
for the debt of a third person, one Butler, without any con- 
sideration therefor, on the request of plaintiff. There was a 
jury trial, and verdict and judgment for the plaintiff. 

The evidence shows that before the breaking out of the 
late war, one F. G. Butler, a nephew of defendant, was em- 
ployed by plaintiff, and owed him, and the firm of which 
plaintiff was a member, several hundred dollars. Butler vol- 
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unteered in the service of the Confederate States. Before 
he left, plaintiff suggested that he ought to make some 
arrangement to pay his debts, and Butler replied he would 
request his uncle to pay them for him, as he was satisfied he 
would do so. After this Butler contracted other indebted. 
ness with plaintiff. There was evidence that defendant was 
much attached to Butler, and said he “intended to make him 
and two other persons his heirs.” After Butler’s death, 
some time in 1863 or 1864, Lovelace presented the account 
to Underwood, who paid two hundred dollars on it, and 
executed the notes sued on, for the remainder of the account. 
Lovelace credited the account with the cash payment and 
the notes, and left it with Underwood. 

Underwood testified that he executed the notes because 
“ Lovelace worked upon his sympathies ;” that the accounts 
were not transferred to him, but he took them, as he in- 
formed Lovelace, merely to deliver them to Butler’s mother; 
that he never authorized Butler to contract any debts on his 
(Underwood’s) account; that he never owed Butler or 
Lovelace anything, and never expected to realize one cent 
on the accounts ; and that he never received any request from 
Butler to pay his debts, and had not seen him in two years 
before his death. 

The court charged the jury, “if they believed from the 
evidence, that before the death of Butler, there was an agree- 
ment or understanding between Butler and plaintiff and de- 
fendant, that defendant would pay what Butler owed, and 
that after Butler’s death the notes sued on were given by 
Underwood in pursuance of such understanding, the plain- 
tiff was entitled to recover to the extent Butler then owed.” 
The defendant excepted to this charge, and requested the 
court to charge the jury in substance as follows: 

“1. Though Butler may have made such request, yet if 
he died before the notes were executed, his death revoked 
the request, and would not make his personal representative 
responsible to defendant, and unless Butler’s representa- 
tive is responsible to him, plaintiff can not recover. 

“2. If the jury believe the evidence, they should find for 
defendant.” 

The charges were refused and defendant separately ex- 
cepted. 

The charge given and the refusal to charge as requested, 
are the principal errors relied on here. 


JOHN WHITE, for appellant.—One man can not make an- 
Vol, LXI. 

















1878. ] OF ALABAMA. 157 





[Underwood v. Lovelace.] 


other his debtor without his consent and request, and if he 
pay the debt without such request he can not recover of the 
debtor. Such a promise is without consideration.— Williams 
y, Sims, 22 Ala. 572; 7 Ala. 791; 18 Ala. 117; 2 Stewart 
& Porter, 267. 

A proposition made by one person to another may be re- 
yoked before it is acted on. Butler’s death revoked the 
request.—8 Wheaton, 184; Scruggs v. Driver, 31 Ala. 274. 
A payment made in pursuance of Butler’s request, if he had 
made one, after his death was known, would not give Under- 
wood any cause of action against Butler’s estate. 


JOHNSTON & NELSON, contra. 


BRICKELL, C. J.—A promise, verbal or written, to pay 
the debt of another, if not founded on a precedent liability, 
or a new consideration, will not support an action.— Hester 
v. Wesson, 6 Ala. 415; Beall v. Ridgway, 18 Ala. 117; Rut- 
ledge v. Townsend, 38 Ala. 712; Watson v. Reynolds, 54 Ala. 
191. But if by the arrangement between the parties, the 
original debtor is discharged, and a new debt is created 
binding alone on the promissor, the promise whether verbal 
or written, is supported by a valuable consideration, and will 
be enforced.—Brown on Statute of Frauds, § 193; 2 Am. 
Lead. Cases, 205; Corbett v. Cochran, 3 Hill (S. C.) 41; 
Anderson v. Davis, 9 Verm. 136; Leonard v. Vradenburgh, 
8 Johns. 29; Click v. McAfee, 7 Port. 62; Thompson v. Hall, 
16 Ala. 204; Murrah v. Br. Buk, Decatur, 20 Ala. 392. Nor 
is it necessary that there should be any consideration moving 
between the promissor and the original debtor.—Minet, Ex 
parte, 14 Vesey, 189. It is enough that the creditor sustains 
the detriment, which follows from the extinguishment of his 
demand against the original debtor. A different doctrine is 
asserted in Williams v. Sims, 22 Ala. 512. The privity or 
assent of the original debtor so that he would become liable 
to the promissor, it was held, was necessary to furnish a legal 
consideration for the promise. A debt may be paid by a 
stranger, or by the debtor, and as between the debtor and the 
creditor, the demand is extinguished by the payment, no 
matter from whom it proceeds. As between the debtor and 
the person paying, questions may arise, whether the payment 
was purely voluntary or not, and these may depend on the 
fact of previous request, or subsequent assent.—Harrison v. 
Hicks, 1 Port. 423. Such questions are not material as 
between the promissor and the creditor. If the debt is 
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extinguished—if the creditor parts with and loses the right 
to proceed against, and enforce the liability of the original 
debtor, the detriment he sustains is a sufficient consideration 
for the promise, though as between the original debtor and 
the promissor, the promise is voluntary and gratuitous, 
Corbett v. Cochran, supra. A creditor may accept of what- 
soever he will in satisfaction of a debt. He may take the 
promissory note of the debtor ; or he may accept the promise 
of a stranger, verbal or written, without inquiring into the 
motives or consideration which induce him to the promise, 
Whether these are motives of generosity, or of kindness to 
the debtor, which would support a gift to him of the debt, 
or whether the promissor is moved by his request, can not 
affect his liability. The pre-existing debt, of legal obliga- 
tion on the original debtor, extinguished as to the creditor, 
is a valuable consideration which will support the promise, 
We think the case of Williams v. Sims, is erroneous on this 
point, and inconsistent with other decisions of this court, 
and must be overruled. 

There was evidence showing that the purpose of the appel- 
lant was to pay the debt of Butler, and that the money paid 
by him when he executed the notes, and the notes, were 
accepted by the appellees as a payment of the debt, and not 
as asecurity for it. The exceptions reserved, are all founded 
on the hypothesis, that the notes were without consideration, 
unless the payment was in consequence of a previous request 
from, or the subsequent assent of Butler; such request or 
assent not being necessary, the exceptions can not be sus- 
tained. 

Tlie judgment is affirmed. 


The Western Union Telegraph Co. 
vu. Meyer. 


Action against Telegraph Company for Failure to pay Money 
as agreed, on a Contract for Telegraphic Money Order. 


1. Appeals from justice’s court; how tried.—Appeals from justice’s 
judgments are to be tried on appeal according to equity and justice, and the 
declaration filed on appeal, is not subject to technical rules of pleading, and 
is sufficient if it shows in general terms a debt due, or a contract to be per- 
formed, and a breach thereof.. 


VoL. LXxt. 
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9. City Court of Selma, judgment of; when will not be reversed for erro- 
neous ruling on demurrer.—A judgment rendered by the City Court of 
Selma, the presiding judge determining both law and fact, as required when 
a jury is waived, will not be reversed, merely because of erroneous ruling 
on demurrer to defective counts of the complaint filed on appeal from a 
Justice’s Court, if there is one good count, and the judgment is right on all 
the evidence, which is fully set out in the re¢ord. 

3. Payment of money order to impostor; when telegraph company is not 
liable for.—An imposter at Cincinnati, sent a dispatch in the name of B., 
over defendant’s line, to C. at Selma, Alabama, requesting C. to send a tele- 
graphic money order to B. at Cincinnati. C. thereupon purchased of defend- 
ant, at Selma, a telegraphic money order payable to B. at Cincinnati, and 
defendant paid the money there to the imposter, who was the sender of the 
message,—held : 

1. Where there is nothing to create suspicion in the minds of the agents 
of the telegraph company, it is the duty of the party of whom the request is 
made to remit the money, to ascertain for himself whether he who makes 
the request, is the person he professes to be. 

2. In the absence of anything generating suspicion, the telegraph com- 
pany has no right to refuse payment of the money to him in reply to whose 
message it was sent; and is not liable for a payment made bona side to such 
person, though it turns out that he was an imposter. 


APPEAL from City Court of Selma. 

Tried before Hon. JON. HARALSON. 

The appellee, Meyer, commenced this action against the 
appellant, the Western Union Telegraph Company, before a 
justice of the peace, who rendered judgment in favor of the 
plaintiff. The defendant appealed to the City Court. The 
plaintiff filed a complaint in that court containing three 
counts, which was afterwards amended. The third count 
only need be noticed, and that was as follows: “ Plaintiff 
claims of defendant, a body corporate, the sum of fifty dol- 
lars, for that on the 2d day of October, 1875, the defendant 
being engaged in the business of telegraphing, and sending 
money by telegraphic orders, between the city of Selma in 
the State of Alabama, and the city of Cincinnati in the State 
of Ohio, received in the course of their said business from 
the plaintiff at Selma, the sum of forty dollars, which for a 
valuable consideration then and there paid by the plaintiff 
to the defendant, it agreed and promised in writing by 
‘W. M. Nettles, manager’ at Selma, to pay in a reasonable 
time to one Max Reis, in said city of Cincinnati. The plain- 
tiff avers that said defendant has wholly failed to pay said 
sum of fifty dollars, or any part thereof, to the said Max 
Reis, or to the plaintiff, though hitherto often requested by 
the plaintiff so to do. Wherefore plaintiff is damaged,” &c. 

This count was demurred to on the following, among other 
grounds: first, that it does not appear that the said Max 
Reis ever demanded the money at the Cincinnati office; sec- 
ond, the count does not show any right in plaintiff to reclaim 
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the money sued for, from Max Reis, or to demand it from 
defendant; third, that it does not appear from the count that 
there was any breach of the contract before suit brought, 
This demurrer, as well as a demurrer to the other two counts 
was overruled. The parties waived a jury, and a trial was 
had before the judge-alone. The facts of the case are thus 
stated by Mr. Justice MANNING: 

Appellee, Meyer, received through appellant’s telegraph 
line, a dispatch from Cincinnati, signed ‘“‘ Max Reis,” sup- 
posed to be from his nephew, who was then on his way from 
New York to Selma,—to the effect that he had lost his ticket 
and money between Pittsburg and Cincinnati, and desired 
plaintiff to send to him at the latter place, forty dollars by 
telegraph immediately. This was done, plaintiff being then 
absent, by his son and agent Marcus Meyer, who received 
therefor from the company’s manager at Selma, a writing 
signed by him as manager, of the tenor following: “ Received 
from Joseph Meyer forty dollars to be paid to Max Reis at 
Cincinnati, Ohio.” A statement appended of the premium 
and cost of telegram showed that the total sum\received by 
the company was $42.38. The company on the same day 
handed over $40, in Cincinnati, to the person who sent the 
dispatch to plaintiff. This was a large stout man, apparently 
thirty-five or forty years old with a heavy beard ; but he was 
not known to the company’s agent, or identified as a person 
whose name was “ Max Reis.” Plaintiff’s nephew, Max 
Reis, was a youth of eighteen years, without a beard, and 
weighed one hundred and fifteen pounds ; and on his arrival 
soon afterwards at Selma, his kindred there learned from 
him that he had not sent the dispatch imputed to him, or 
received the forty dollars. He was a witness, also, at the 
trial of this cause. 

Both Marcus and Joseph Meyer immediately, and several 
times, demanded back the money from the telegraph com- 
pany through its manager at Selma; and at his request, Max 
Reis was taken to the office for him to see and talk with on 
the subject. This manager communicated the demand to 
his superior in the same service, at Mobile, who was the 
proper person to receive it from him. And nothing having 
been done in the matter by the company, or response made 
to plaintiff’s demands, he brought this suit five months 
afterwards before a justice of the peace, and obtained a judg- 
ment against the company for the forty dollars. From this 
decision the company appealed to the City Court of Selma, 
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in which judgment was again rendered against the company ; 
and from it an appeal is taken to this court.* 


W. R. NELSON, for appellant. 
WuitE & WHITE, contra. 


{ MANNING, N—The judge of the City Court is author- 
ized to decide causes upon the evidence as well as the law, 
unless a trial by jury be demanded by one or the other of 
the parties. This cause was tried by the judge alone; and 
a bill of exceptions in the record sets forth for our considera- 
tion all the evidence that was submitted to him. 

“All actions before justices, founded on any contract, 
express or implied, must be brought in the name of the party 
really interested therein whether he have the legal title or 
not.—Code of 1876, § 3603 (3204). 

“The declaration or statement in a case of appeal from 
a justice of the peace, is not subject to the technical rules of 
pleading. If it shows in general terms a debt due, or con- 
tract to be performed and a breach, it is sufficient.”—1 Brick. 
Dig. 114, § 77; Hanks v. Hinson, 4 Port. 509; Spann v. 
Boyd, 2 Stewart, 480; Morrison v. Morrison, 4 Stew. 444. 

Such cases are to be tried on appeal “ according to equity 
and justice.”—Code, § 3121 (2721). 

Guided by these rules, we think the amended count, third 
in the complaint, was sufficient, and that however defective 
the first and second counts may have been, yet since a trial 
was had upon the complaint as amended and upon evidence 
which is all set out in the record, the overruling of the 
demurrers was not an error that should work a reversal of 
the judgment. 

In regard to the merits of the case: The contract of the \ 
company was with plaintiff to pay forty dollars for him at 
Cincinnati, to “‘ Max Reis,” supposed by plaintiff to be his 
nephew. The money was not paid to the nephew, but to 
one whose name was unknown to the company. He was the 
person, though, who sent the dispatch to Meyer,—and was 
doubtless an impostor. : 

The company and Meyer, were both deceived. Which 
must bear the loss? We find no decision in such a case. 

The argument for defendant is: The company was not in 
fault for sending at the instance of one who seemed to be 





7The opinion contains a synopsis of the argument of the counsel. 
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among strangers, and represented himself to be unfortunate, 
a message for pecuniary relief to a person supposed to be 
his friend. It was the duty of this person to ascertain for 
himself that the dispatch was not spurious. When he sent 
the money, the company was entitled to consider it as in- 
tended for him who sent the dispatch. To require him 
before receiving it, to prove his identity or name, might 
deprive an unfortunate person thus detained in a place where 
he was not known, of needed aid from distant friends; and 
the company would by its refusal, subject itself to the expense 
and annoyance of a suit which it would probably be unable 
to defend. 

On the other hand, it may be said: The receiver of the 
dispatch can not possibly know who sent it. Inthe absence 
of notice from the company to the contrary, he might justly 
presume that the sender of the dispatch had been vouched 
for to the agents of the company, by some one they knew, 
who was acquainted with him. It being directed that the 
money should be paid to a person of the name of Max Reis, 
it was the company’s duty not to pay it to any one else. If 
it lacked proof concerning his identity, having control of the 
telegraph, it could easily through its manager at Selma have 
obtained from plaintiff, information of particulars, that would 
enable its agents, by interrogation of the sender of the mes- 
sage, to ascertain whether he was animpostor or not. Ques- 
tions to attain that end, might easily be framed. As no 
inquiries on the subject were made, plaintiff might well 
suppose that the company did not desire more information 
than it had. By engaging in the business of transferring 
money by telegraph, between persons at a distance from each 
other, for which it charged large commissions, it took upon 
itself the responsibility of doing the service correctly, and 
like a banker who by mistake, pays a draft to some one who 
falsely personates the payee, or a carrier for hire, who delivers 
goods to one not the consignee, must make good the amount 
so lost. Andif the company is not held to the duty of taking 
pains to ascertain the identity of the person to whom money 
transferred by telegraphic orders is to be paid, nothing would 
be easier than to use the telegraph as an instrument for com- 
mitting frauds. 

My brothers think that where there is nothipg to create 
suspicion in the minds of the company’s agents,{it is for the 
party on whom the demand is made, to ascertain for himself 
whether he who makes it, is the person he professes to be, 
and that the company has no right to refuse payment of the - 
Vou. LXI. 
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money to him in reply to whose message, the order to pay it 
is sent.| I was strongly inclined to the other conclusion. 
But the case is a new one, and I defer to their opinion. 
The other questions made will probably not arise again. 
Let the judgment of the City Court be reversed, and the 
cause be remanded. 


Alabama Gold Life Insurance Com- 
pany wv. Mayes, Adm’r. 


Action to Policy of Insuranee. 


1. Contract of insurance; requisites of.—In the absence of statutory pro- 
hibition, a contract of insurance may be made by parol, or there may be a 
parol agreement to insure, which a courtof equity will enforce ; but whether 
made by parol or writing, as in all other contracts, the mutual assent of the 
parties to all the elements and terms of the contract, is essential to its ex- 
iste! nce. 

2. Sume; what does not constitute—B obtained from the agent of an in- 
surance company,—who claimed to exercise no other power than to receive 
B's application of life insutance, the percentage of the premium and the fees 
for the policy, and note for the remainder of the premium, and forward the 
same for the rejection or acceptance of the insurance company,—a written 
instrument or receipt, reciting that B had made application for a policy of 
insurance on his life, for a given sum; the payment of a certain part of the 
first annual ayer n, &c., and B’s note for the remainder. This instrument 
further states, that ‘* B was to be considered insured from the date of the 
receipt, if said up, y ‘cation shall be approved and accepted by said company, 
in which case a policy shall be issue xd to him, and this rece ipt surrendered ; 
but if said application shall be rejected, then the amount named and wr 
note given, shall be returned to Bb, and this receipt shall become null and 
void.”’ This application was duly forwarded to the Insurance Company, 
which after a delay of several weeks, rejected the application, but did not 
give up the cash payment or note, no demand having been made for their 
return. b was taken sick about this time, and died a few weeks afterwards 
without being informed of the rejection of his application, and his adminis- 
trator brought suit upon the receipt, as on a contract of insurance,—held: 

1. The transaction constituted merely a proposal from B to the agent for 
a contract, the unqualified right of acceptance or rejection being reserved 
to the principal, and the proposal could not ripen into a contract, until ac- 
cepted by the principal. 

2. Mere delay of the Insurance Company in accepting the offer or pro- 
posal, and in returning the cash premium, for which demand was not made, 
id not amount to an acceptance of the proposal, and convert it into a con- 
tract. 

The Insurance Company had the right to decline acceptance of the 
proposal without assigning any cause, no contract being made by the agent, 
who claimed no power to make any contract; and herein this case differs 
from those where an agent having authority to make contracts of insurance, 
makes one subject to approval of his principal,—as to which if is held the 
principal can not withhold his ap Poth widhons sufficient cause. 
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4. Thetransaction until the propos sal of B for life insurance was re jected 
was merely preraratory to or initiatory of a contract, and was terminated ab- 
solutely by the rejection of the proposal ; no other duty remaining afterwards 
on the Insurance (¢ Company than to return, on demand, the cash paid by B, 
and the note given by him. 


APPEAL from Mobile Circuit Court. 

Tried before Hon. H. T. ToULMIN. 

Appellee, Mayes, as the administrator of George Blakely, 
brought this action against the appellant, Alabama Gold 
Life Insurance Company, to recover the amount of a policy, 
alleged to have been Lesued by it on the life of his intestate. 
The facts material to the decision, are as follows: On the 3d 
day of December, 1869, plaintiff’s intestate made application 
to the company for a policy on his life, through B. F. Smith, 
and on the same day paid to Smith one hundred and thirty- 
three dollars and sixty -six cents in gold coin, and gave him 
his note for eighty-four dollars and sixty-six cents, and 
Smith executed and delivered to him a receipt in the follow- 
ing words and figures: 


“ Amount The Alabama Premium 
$5,000.00. Gold Life Insurance Co., $211.80. 
Mobile, Ala. 

C. E. Thames, Cary W. Butt, T. N. Fowler, 

President. Vice-President. Secretary. 


“ Received of George Blakely, of Boligee, county of Greene, 
State of Alabama, one hundred and thirty -three dollars and 
sixty-six cents in American gold coin, together with note for 
eighty-four 66-100 dollars, being the first annual premium, 
interest and policy fees, on an insurance on his life for five 
thousand dollars; for which an application is this day made 
by him to the Alabama Gold Life Insurance Company, lo- 
cated in the city of Mobile, Ala. The said George Blakely 
shall be considered as insured from the date of this receipt, 
if said application shall be approved and accepted by said 
company, in which case a policy shall be issued to him, and 
this receipt surrendered ; but if said application should be 
rejected, then the amount named and the note given shall be 
returned to said George Blakely, and this receipt shall be- 
come null and void. 

“ Dated December 3, 1869. B. F. Sita, 

“Gen. Agent Ala. Gold Life Ins. Co.’ 

The agent claimed no other authority than to receive the 
application and premium, &c., to be forwarded to the Insur- 
ance Company. 


On thewsixth day of January, 1870, the draft of Blakely, 


Vot, uxt. 
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for the cash payment mentioned in the receipt, was paid to 
the company, and on the 28th day of the same month, Blake- 
ly’s application was delivered by Smith to the company. 
Upon that day Dr. Herndon, the medical examiner of the 
company to whom the application had been submitted, re- 
turned it to the proper officer of the company, and directed 
that a friend’s certificate should be obtained, and the secre- 
tary on the same day wrote to Smith, requesting that a 
friend’s certificate be sent. On the 28th day of March, 1870, 
a “friend’s certificate,” bearing date the 18th day of that 
month, was sent to the company, and on the first day of 
April, 1870, the risk was disapproved by the medical ex- 
aminer, and on the sixth of that month was acted on by the 
committee of the company and rejected. On the same day, 
Fowler, secretary of the company, notified the agent, Smith, 
of the rejection of the application, and on the seventh, Smith 
notified Johnston, the local agent at the residence of Blakely, 
of the rejection. On the 15th of May, 1870, Blakely died, 
having been sick for about six weeks, and not having notice 
of his rejection. 

After the death of Blakely, and on or about the 25th of 
August, 1870, Johnston called on the appellee as the admin- 
istrator of Blakely, and gave him a draft drawn by Smith & 
McInnis on the company for the sum of one hundred and 
seventeen dollars and ninety-six cents, stating at the time 
that the draft was for the amount of a premium paid by de- 
ceased to the Insurance Company when he made his appli- 
cation, and that the application had been rejected. The 
appellee testified that he received the draft in ignorance of 
the amount paid the company by Blakely, and upon the rep- 
resentations of Johnston that the draft was for the full 
amount of the premium paid, and he surrendered to John- 
ston the receipt given Blakely by Smith, and sent the draft 
to Mobile for collection, where it was paid by the company. 
He testified that had he been informed of the facts, he would 
not have received the draft or surrendered the receipt, and 
that he acted on the statements of Johnston. It was not 
shown that the note given by Blakely had ever been returned, 
or in any way accounted for the appellant. Appellee ascer- 
taining the facts to be as above stated, brought suit on the 
receipt, as on a policy of insurance. Numerous exceptions 
were reserved to the ruling of the court and to charges given 
and refused, but in the view which the court took of the 
case, it is unnecessary to refer further tothem. The jury, 
(under instructions which held the company liable, unless it 
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notified Blakely of the rejection of his application in a rea- 
sonable time, and returned to him the money and note, 
within a reasonable time, of which they were to judge,) found 
a verdict in favor of plaintiff for the amount of the policy 
and interest; and the company brings the case here by ap- 
peal. 


Boyes & OVERALL, for appellant. 
2. H. & R. INGE, and G. L. SMITH, contra. 


BRICKELL, C. J.—The errors assigned are numerous, 
relating to questions of pleading, rulings of the court below 
on the admission of evidence, and in giving and refusing 
instructions to the jury. It is not necessary to consider them 
separately, for in view of the evidence, there is a radical 
error in many of these rulings, and the appellee who was 
plaintiff has no right of recovery in any aspect of the case. 

In the absence of statutory prohibition a contract of insur- 
ance may be made by parol, or there may be a parol agree- 
ment to insure which a court of equity will enforce.—M. M. 
D. & M. Ins. Co. v. MeMillan, 31 Ala. 711; Relief Fire Ins. 
Co. v. Shaw, 4 Otto, 574; Bliss on Life Ins. 183, § 188; May 
on Ins. 13, § 14. Whether by parol, or in writing, as in all 
other contracts, the mutual assent of the parties to all the ele- 
ments and terms of the contract, is esential to its existence. 
If the parties have not agreed on the subject of insurance, 
the limit and duration of the risk, the perils insured against, 
or the hazards insured, the rate of premium, and the amount 
to be paid in the event of a loss, or upon any other element 
or term which may be peculiar to the particular contract, 
whatever may have been the negotiations or propositions 
passing between them, these have not reached the form and 
obligation of an existing contract. 

The contract of insurance may like other contracts be 
effected through an agent, and the existence of a contract 
complete in itself, often depends on the authority with which 
the agent is clothed. Whatever may have been the authority 
of the agent with whom the negotiations in the present case 
were conducted, he claimed to exercise, and exercised no 
other power, than to receive the application of the deceased, 
for a policy of insurance on his life, the percentage of the 
premium, and fees for a policy, and note for the remainder 
of the premium, to be forwarded to his principal, the appel- 
lant. If he had any other authority than to receive the ap- 
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plication, and the premium, forwarding the application for 
acceptance or rejection by the principal, it was not exercised, 
nor was its exercise invoked by the deceased. The existence 
of a larger power is not therefore a material inquiry; it could 
not compel him, or his principal, into a contract he never 
made, or intended to make. 

The application for insurance, was no more than a propo- 
sition from the deceased, to the appellant, to enter into a 
contract of insurance. It has not in it a word proceeding 
from the appellant. It was the act of, and proceeded from 
the deceased alone, and it remained his act, a mere proposi- 
tion for a contract, until the appellant assented to it, and 
agreed to accept the risk on the terms stated.—Hieman v. 
Phenix Mut. Ins. Co. 17 Minn. 173; Schwartz v. Germania 
Life Ins. Co. 18 Minn, 448; Wallingford v. Home Mut. Fire 
Ins. Co. 36 Mo. 46; Ins. Co. v. Young, 22 Wall. 83; Cotton 
States Life Ins. Co. v. Scurry, 50 Geo. 48. 

The receipt given by the agent to the deceased, at the time 
of receiving the application, indicates the real character of 
the transaction. Neither party then contemplated a contract 
complete in itself, or supposed there was more than a propo- 
sition for a contract. It is stated in express terms in this 
instrument, that the deceased has made an application for a 
policy of insurance on his life, for five thousand dollars, the 
payment of a certain part of the first annual premium, inter- 
est and policy fees, in cash, and the execution of the note of 
the deceased for the remainder of the premium. It is further 
stated, the deceased was to be considered insured from the 
date of the receipt, if said application shall be approved and 
accepted by said company, in which case a policy shall be 
issued to him and this receipt surrendered ; but if said appli- 
cation should be rejected, then the amount named, and the note 
given shall be returned to said George Blakely, and this receipt 
shall become null and void. 

The receipt discloses, as we have said, the true character 
of the transaction, a proposal for a contract to an agent, the 
agent reserving to his principal, from abundant caution, the 
absolute and unqualified right of acceptance or rejection. If 
the proposition was accepted, a policy, the highest and best 
evidence of the contract, was to follow the acceptance. The 
policy was to have relation to the date of the receipt, if the 
proposal was accepted, and this is the only element of con- 
tract, so far as the appellant is concerned, to be found in the 
transaction, and that depends upon the acceptance of the 
proposition. If it is not accepted, the receipt by its own 
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terms becomes void. As a security for the return of the 
money which accompanied the application, it may remain 
after rejection, but for no other purpose. 

The fact is undisputed, that appellant did not accept, but 
rejected the application. It is however insisted the rejection 
came too late—that the appellant was bound to accept or 
reject the application within a reasonable time, and if rejected, 
notify the deceased thereof, returning the money advanced 
by him, and his note. The delay of the appellant then, 
would take the place of the assent which is the essential 
ingredient of acontract. We are not aware of any authority 
for the proposition, that mere delay—mere inaction, can 
amount to an acceptance of a proposal to enter into a contract, 
The opposite, is the true doctrine, that if no answer is given 
to a proposition for a contract, within a reasonable time, the 
proposition is regarded as withdrawn. The principle is 
stated in Hallock v. Conn. Ins. Co. 41 Conn. 268: “ A con- 
tract arises when an overt act is done, intended to signify an 
acceptance of a proposition, whether such overt act comes to 
the knowledge of the proposer or not, and unless a_proposi- 
tion is withdrawn, it is considered as pending until accepted 
or rejected, provided the answer is given in a reasonable 
time.” 

If the appellant was dilatory in acting on the proposal, the 
deceased could have quickened its diligence, by demanding 
prompt action; or, if not assenting to the delay, he could 
have retracted his proposal, and reclaimed the money he had 
advanced and his note. He had no right, without an inquiry 
as to the cause, without any action on his part, to rely on 
the supineness of the appellant, no greater than his own, as 
an acceptance of the proposal.—ZJns. Co. v. Johnson, 23 Penn. 
St. 72; Bentley v. Columbia Ins. Co. 17N. Y. 421; Flanders 
on Insurance, 108. 

It is also insisted, that the rejection of the application was 
without cause, and that though the proposition was subject 
to the approval of the appellant, yet the necessary implica- 
tion is, that the approval would be given unless good cause 
existed for withholding it. There are authorities, holding, 
that if an agent is authorized to make contracts of insurance, 
and he makes a contract subject to the approval of the prin- 
cipal, that the principal can not without sufficient cause 
withhold his approval.—Flanders on Insurance, 10 7-8, 
citing Ins. Co. v. Webster, 6 Wall. 192; Palm v. Medina Ins. 
Co. 20 Ohio, 529; Lightboy v. N. Am. Ins. Co. 23 Wend. 18; 
Perkins v. Wash. Ins. Co. 4 Cowen, 645. A marked and 
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distinguishing feature between those cases and the present, 
js, that there was no contract made by the agent, if he had 
authority to make any. The only power he exercised was 
that of receiving the application and premium, reserving to 
his principal the absolute, unqualified right of rejection, and 
distinctly stating the consequences of rejection, that the 
transaction between him and the deceased should be void. 
This reservation was vain, if the appellant could now be 
required to show cause for its rejection of the application. 
We adopt the language of the Supreme Court of the United 
States, in a similar case: “ It was clearly within the power 
of the company, under the condition expressed, wholly to 
reject the application, without giving any reason ; or to accept 
the proposition with such modifications of the term specified, 
and of the usual conditions of such policies, as it might see 
fit to prescribe. The entire subject was both affirmatively 
and negatively within its choice and discretion.”—Jns. Co. v. 
Young, supra. 

In view of all the facts the jury should have been instructed, 
that the appellant had not entered into any contract of insur- 
ance, or any agreement to insure the life of deceased ; that 
the transaction, until the proposal of the deceased was re- 
jected, was merely preparatory to, or initiatory of a contract, 
and was terminated absolutely by the rejection by the appel- 
lant of the proposal, imposing no duty or obligation on the 
appellant, other, than on demand, to return the money paid 
to its agent, and the note of the deceased.—Real Estate Ins. 
Co. v. Roessle, 1 Gray, 336. 

The rulings of the Cireuit Court, were inconsistent with 
these views, and the judgment is reversed and the cause 
remanded. 


Gill v. The State. 


Indictine nt for Murde . 


l. Judye; when disyuclified.—A judge related, within the fourth degree 
of affinity or consanguinity to the slain, is incompetent to try one charged 
with the murder. 

2. Constitution, article 6, section 18 of, construed.—Sueh relationship, 


though not falling within the letter of section 540 of the Code, which dis- 
qualifies on account of relationship to the purties, is a ‘legal cause” at 
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common law, and also under article 6, section 18 of the constitution, which 
renders the judge incompetent, and authorizes the prisoner and the solicitor 
to agree upon a special judge, and in default of such agreement, an appoint. 
ment by the clerk. 


APPEAL from Dallas Cireuit Court. 

Tried before JOHN P. TILLMAN, Esq., an attorney of the 
court. 

The appellant, Joe Gill, was indicted for the murder of 
William G. Gill. When the defendant was brought up for 
arraignment, the presiding judge being a first cousin of the 
person slain, declined to preside in the case, and the defend- 
ant and the solicitor failing to agree upon a special judge, 
the clerk appointed John P. Tillman, esq., a disinterested 
person, practicing in the court, and learned in the law, to 
preside as special judge. 

The prisoner was then arraigned, and refusing to plead, 
the plea of not guilty was entered for him. A trial was had, 
the jury returning a verdict of guilty of murder in the see- 
ond degree, and assessing the punishment at twenty-five 
years imprisonment inthe penitentiary. The prisoner being 
interrogated if he had anything to say why the sentence of 
the law should not be passed upon him, “ objected thereto, 
on the ground that the proceedings in the cause were in- 
formal and illegal, and did not authorize the court to pro- 
nounce judgment against him. The court overruled defend- 
ant’s said objection, and he excepted, and defendant saying 
nothing further,” the court passed sentence in accordance 
with the verdict. The defendant appealed. 

It is now assigned as error, that there was no authority of 
law to appoint a special judge. 


SuMTerR LEA, for appellant. 


H. C. Tompkins, Attorney-General, contra. 


STONE, J.—The constitution, article 6, section 18, or- 
dains that “If in any case, civil or criminal, pending in any 
circuit, chancery or city court in this State, the presiding 
judge or chancellor shall, for any legal cause, be incompe- 
tent to try, hear, or render judgment in such cause, the par- 
ties or their attorneys of record, if it be a civil case, or the 
solicitor or other prosecuting officer, and the defendant or 
defendants, if it be a criminal case, may agree upon some 
disinterested person practicing in the court and learned in 
the law, to act as special judge or chancellor, to sit as a court, 
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and to hear, decide and render judgment in the same man- 
ner and to the same effect as a judge of the Circuit or City 
Court or chancellor sitting as a court might do in such case.” 
The section then provides that in case the parties do not 
agree on a special judge to try the cause, “the clerk of the 
Circuit or City Court, or r register in chancery, of the court 
in which said cause is pe nding, shall appoint the special 
judge or chancellor, who shall preside, try and render judg- 
ment as in this section provided.” The record in this case 
recites that it was “shown that the Hon. George H. Craig, 
the presiding judge of the court, was related to William G. 
Gill, the person who is charged to have been murdered by 
the defendant, within the fourth degree of consanguinity, to- 
wit, was his firs ‘+ cousin; the said judge by reason of “his 
relationship declined to preside on the trial of said Joe Gill, 
and the defendant and the solicitor for the State having failed 
to agree upon a special judge to sit as a court, and to hear 
and decide and to render judgment in this cause, the clerk 
of the court thereupon appointed John P. Tillman, a disin- 
terested person practicing in this court and learned in the 
law, to sit as a court, to preside, try, hear and decide, and 
render judgment herein, in the same manner and to the same 
effect, as the presiding | judge of this court, sitting as a court, 
might do, sitting in this cause.” The : said John P. Tillman 
did preside as judge on the trial of this cause, and defendant 
was convicted of murder in the second decree. It is objected 
that there “was no authority of law to appoint a special 
judge.” This is the only question raised by the record, 
which we consider it necessary to notice. 

The Code of 1876, section 540, declares that “ no judge of 
any court, chancellor, county commissioner, or justice, must 
sit in any cause or proceeding in which $e is interested, or 
related to either party within the fourth degree of consan- 
guinity or affinity, or in which he has been of counsel, with- 
out the consent of parties entered of record, or put in 
writing, if the court is not of record.” The parties to the 
present proceeding were the State of Alabama as complain- 
ing party, and Joe Gill as defendant. These were the only 
parties. It is manifest that the present case does not fall 
within the letter of the statute. But, if we confine the rule 
tothe strict letter of section 540 of the Code, we thereby 
declare a judge may sit in judgment ona criminal, who took 
the life of his nearest relative. Nay, more; for offenses less 
than homicide, we declare that a judge may try an offender 
for a public offense against his own person or property. 
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According to the stern morality of the common law, a judge 
is require od to be legally indifferent between the parties, 
Any, the slightest pecuniary interest in the result, disquali- 
fies. Relationship, usually within the fourth degree of the 
civil law, the law in its severe, but humane ethics, regards 
as a bias that unsettles the perfect equipoise that justice de- 
mands. a 2 Bouv. Bacon, Courts, letters L. and M. pp. 
620, 621; 4 Vin. Abr. Chancery, letter L.. p. 385; Earl of 
Derby’ s % ase, 12 Rep. 114; SSshine v. Co. of Ke nnebec %¢ 1 
Mass. 461; Dimes v. Gr. Junction Canal Co. 16 Eng. L. ¢ 

Ey. 63. In Freeman on Judgments, section 145, it is ar 
to be * well settled by the common law that no judge ought 
to act where, from interest or from any other cause, he is 
supposed to be partial to one of the suitors.” In Moses », 
Julian, 45 N. H. 52, may be found a most elaborate collee- 
tion of authorities on this question. The student of this 
interesting question will find much valuable information by 
consulting that case. T he que stion has also been before this 
court. —See Claunch ve. Castle he) Ys Zed Ala. 8); > ae Ye lenfel ldt 

Towns, 27 Ala. 423, 450. 

We hold that Judge Craig did not err in declining to pre- 
side in the trial of this case, and that he was incompetent to 
preside, in consequence of his relationship in the fourth de- 
eree to the deceased. This was a “ legal cause”? under our 
constitution which rendered him incompetent to try, hear, 
or render judgment, and presented a case, precisely within 
its provisions, for the appointment of a special judge 


A firmed. 


McDowell v. The State. 
Tadictnv iit for Lare wy of log. 


lh al stof j its what net ground of motion for—It is not ground 
f motion in arrest of judgment, on a gener: lb ve edi et of guilty upon an in- 
tment in the Code form, not spec ‘fying the particular time of the commis 
mn ot the offense,—that it is not at lirmatively shown by the record, whether 


the conviction was for an act committed before or after the passage of a stat- 
ute, which punished as a felony, an act which be fore was only a misdemes- 
nor: it must be presumed, in the absence of a bill of exceptions showit 
the contrary, that the judgment which the evidence de manded was ren 
dered. 


>? 


2. Indictment for grend lerceny; what supicient.—An indictment for lar 
. 


ceny of a hog, not alleging any value, can be upheld only under the act ot 
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Feb ruary 20th, KTH, whic h make ; the l¢ aling of Fuc h an animal a felony, 
without reg cone to value; and a general verdict of guilty on such an indict- 
ment authorizes sentence for grand larceny 

3. ka Exsice poultice » Under taiw autho w4 work “gy of prisoners for 
coust.— The court adverts to the « XCESSIVE p ialties which some times arise 


under the law authorizing offenders to be put to work for payment of costs 
of convictio n, at the rate of not exces ding rtorty cents per day, and expresses 
the hope that the matter will undergo early legislative correction. 


APPEAL from the Cireut Court of Wileox. 

Tried before Hon. Joun K. Henry. 

The indictment in this case, returned at the fall term, 1876, 
charged that “ before the finding thereof, Abe McDowell felo- 
niously took and carried away a hog, the personal property 
of George Richards, against the peace,” &c. The jury found 
the defendant “ guilty as charged in the indictment,” and 
assessed the value of the stolen property at one dollar. 

The defendant moved in arrest of judgment, on the grounds 
stated in the opinion. ‘The motion was overruled, and de- 
fendant excepted. The court sentenced the defendant to two 
years hard labor for the county, and also “to perform addi- 
tional hard labor for the county, for the additional time of 
fifteen hundred and seventy-five ‘di: ays, to pay the sum of three 
hundred and fifteen dollars and thirty cents, the costs and 
officers’ fees, and the value of the property.” 


Brutus Howakrp, for appellant. 
H. C. Tompkins, Attorney-General, contra. 


MANNING, J.—An indictment pre ferred at the fall term, 
1876, of Wilcox Circuit Court, against appellant, charged 
“that be fore the finding of this indictment, Abe McDowell 
feloniously took and carried away a hog, the personal property 
of George Richards,” &c. The verdict thereupon was “ guilty 
as charged in the indictment.” A motion was made in arrest 
of judgment on the — that it did not appear and th 
court could not know, by i nspection of the indictment and 
verdict, whether the conviction was for an act committed 
before or after the statute of February 20th, 1875, went into 
operation ; which statute changed the law previously exist- 
ing and made the offense charged, grand larceny, without 
regard to the value of the animal stolen, which the jury 
assessed at one dollar. 

The argument ably pressed for defendant, is, in substance, 
this: That in a case of this sort, a prosecution begun after 
a change of the law, whereby that was made grand larceny, 
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which was previously petit larceny only, time is “ a material 
ingredient of the offense,” and should have been alleged in 
the indictment ; because otherwise it would not appear by 
the record whether the offense of which defendant was found 
guilty, was committed before or after the enactment of the 
new law, or, consequently, whether it was grand larceny or 
petit larceny ; and that in this uncertainty the court could not 
pronounce a sentence for either. 

In their endeavor to prevent in the practice of this State, 
the excessive verbosity of the old indictments, our law-givers 
have prescribed forms the brevity of which in some cases we 
have had occasion to regret. But we are not at liberty to 
disregard them. Our statutes expressly provide that where 
time is not “a material ingredient of the offense,” it is suffi- 
cient to charge generally that the offense was committed 
“before the finding of the indictment.”—Code of 1876, § 
4788 (4115). This clause, “ before the finding of this indiet- 
ment,” is itself however mere surplusage or would be so, if 
not prescribed by statute. For of course, the offense charged 
must in the nature of things, if committed at all, have been 
committed before the grand jury could by the indictment 
have reported it. The accusation necessarily imports that 
the thing charged had been theretofore done. So that with 
or without that addition, it comprehends all past time as 
that within which the act was committed. It therefore goes 
back not only beyond the bar of any act of limitation, but 
beyond also the enactment of any statute defining the offense 
and prescribing the penalty. As was said by WALKER, C.J, 
int Volett vw. The State, (83 Ala, 408): “ Before the Code, 
this would have been a fatal objection; but it is not now 
necessary to make any averment that the indictable act was 
done within the time mentioned in the act of limitations, 
No specification of the time is necessary, unless time is a 
material ingredient of the offense,’’—See, also, MeCuire v. 
The State, 37 Ala. 161; Noles Uv. The Slate, 24 Ala, O94, 
Although, however, as was held in the first of these cases, 
the time when an offense was committed, need not be alleged 
in the indictment, it must be proved on the trial that it was 
committed within the period, which is prescribed as a bar 
against the prosecution for it. If this is not done, the prose- 
cution fails. Why? Because when the period of limitation 
elapsed, the act ceased to be a punishable offense. No court 
was then authorized to pronounce sentence against the person 
who committed it. And presuming that every court having 
jurisdiction acts according to its duty in such a case,—the 

VoL, LxI, 











a nee oe 







































OF ALABAMA. 175 


[McDowell v. The State. ] 


law considers its judgment as properly rendered upon the 
just verdict of a jury to whom the requisite evidence had 
been submitted with proper instructions,—unless the con- 
trary be shown by a bill of exceptions. 

In like manner, if there be a contention whether the act 
for which a defendant is on trial, was a punishable offense,— 
not for the reason that the statute of limitations was a 
bar,—but because the statute by which such an act was 
subsequently made a punishable offense was not then in force, 
it must be presumed unless the contrary be shown, that a 
court proceeding upon an indictment in the form prescribed 
by the Code, and as applicable in the one case as in the other, 
has acted in accordance with its duty, and rendered a correct 
judgment upon a verdict justified by the evidence and the 
law, and therefore that the act was committed in violation 
of an existing law. ‘True, there being no time specified, it 
would not be affirmatively shown in either instance by the 
indictment or the verdict, (a mere response of “ guilty as 
charged in the indictment,”’)—that the act for which sentence 
was passed, was not committed at a time, beyond the period 
which would bar a prosecution for it, or when no law existed 
which made the act an offense. The logical mind, therefore, 
naturally objects that this is a defective foundation for a 
udgment against the defendant. The record by itself does 
not vindicate the sentence. Thisis a consequence, however, 
f the forms of indictment prescribed by our law-givers, and 
sno more objectionable in one of the cases we have referred 
to than the other. See LIlenhback v. The State, 53 Ala, 623. 

What is meant by the expression in the Code— unless 
time is a material ingredient of the offense’”’ If the law— 
orthe time of enacting a law—were, as counsel seem to think, 


amaterial ingredient of the offense, within the meaning of 


the Code, in this case, it would be so in every other, For 
without a law againstan act, it would not be an offense in the 
sense of being uunishable by the courts, We think the ingre- 
lient meant, is an ingredient of the act committed, something 
that gives to it an evil character or effect, which causes the 
law to denounce it. Thus time is an ingredient of Sabbath 
breaking,—was an ingredient, (night-time,) of burglary at 
the common law, and may be in offenses relating to elections 
and other matters. Certainly since it is not necessary to 
lege that the act for which a prosecution is set on foot, was 
ommitted within the time which would bar it, it can not be 
necessary to allege, although it be to prove, that it was done 
after the law making it an offense, or an offense of a higher 
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degree, was enacted. In the instance of a new law especially, 
more even than in one in which the statute of limitations 
might be involved,—a conscientious judge of the Circuit 
Court would feel compelled to instruct the jury, in a proper 
case, that if the act was not proved to have been committed 
after the time, designated by him, when the law went into 
effect, they must find the defendant not guilty. And as we 
have before said, under the law as now prescribed to us by the 
legislature, we must presume that this was properly done, 
unless by exceptions defendant shall show that it was not, 
The fact that his counsel did not undertake to do this, leaves 
no room for doubt that he was guilty as found by the jury, 

The ruling in MeJntyre v. State, 55 Ala. 167, is on a pe- 
culiar statute relating to revenue, which provided that the 
license it requires a photographer to obtain need not be taken 
out before a certain specified day in each year; a-credit for 
it being thus allowed in the meantime. And it is intimated 
in the opinion in that cause that the decision was not to be 
anual as constituting a rule for other cases variant from 
that. 

The indictment before us was evidently preferred under 
the act of 1875, It was only under it that such an indict- 
ment could be sustained, if it did not allege a value in the 

garticle stolen. That allegation was required by the forms in 
the Revised Code as well as by the eommon law in an indict- 
ment for either grand or petit larceny. But the statute of 
1875 makes this unnecessary, Gregg v. State, 55 Ala. 116, 
when the prosecution is for the stealing of a domestic animal 
of the kind mentioned in it, an offense which is made grand 
larceny without regard to value. The purpose of the aet 
was to prevent a crime which had become so prevalent and 
pernicious as, in a large degree, to put an end to the raising 
of such animals as a part of the business of planters and 
farmers in this State. ‘To support this indictment, therefore, 
it must have been proved that the offense which it charged 
was committed after the enactment of that statute. 

There is a part of the judgment in this cause that we wish 
we could reverse or greatly reduce. Following the decisions 
of our predecessors in Nelson v. State, (46 Ala. 186, opinion 
by Peters, J.,) and Morgan v. State, (47 Ala, 34, opinion by 
Peck, C. J.,) we have held that the statute authorizing con- 
victed offenders to be condemned to work for the counties, 
respectively, for the payment of costs, at not exceeding forty 
cents a day, was a valid enactment.—Caldwell v. State, 55 
Ala. 133; Walker v. State, 58 Ala. 395. And we can not 
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say we think these decisions are erroneous. But the results, 
unforeseen we are sure, which the law may produce in cases 
like the present where the costs amount to a large sum, are 
go excessive and unjust, that we hope the whole subject will 
undergo legislative correction, at the next session of the 
General Assembly. And unless there be peculiar reasons to 


the contrary, not shown by the record, a very large part of 
the penalty imposed in consequence of the non-payment of 


the costs in this case, ought we think in due time to be 
remitted. In Caldwell v, State, supra, we said: “Such addi- 
tional punishment is, doubtless, as much within the pardon- 
ing power of the Gove ‘rnor, as any other _part of the sentence 
pronounced on a convicted offender.”—55 Ala. p. 135, 

Let the judgment of the Circuit Court be affirmed. 


Boyd v. The State, 


Indictment for setting up, or being concerned in setting up 
or carrying on a Lottery. 


1. ** Tuskaloosa Scientific and Art Association,” charter of ; does not 
authorize lottery.—The charter of the ‘‘ Tuskaloosa Scientific and Art Asso- 
ciation,’ &c., approved February 3d, 1866, construed, and the conclusion 
declared that it does not authorize a lottery on the numerical or combination 
plan; or on any other plan where money or its equivalent is offered or dis- 
tributed as premiums. 


APPEAL from City Court of Mobile. 

Tried before Hon, O. J. SEMMEs. 

The appellant, Boyd, was indicted and convicted under 
section 4445 of the Code, for setting up or being concerned 
in setting up or ¢ arrying on a lottery, &e, 

On the trial, a bill of exceptions was reserved, which sets 
forth all the evidence. The evidence on the part of the 
State tended to show that ‘fan association known as the 
‘Tuskaloosa Scientific and Art Association,’ had its office in 
the city and county of Mobile, and that within twelve 
months next precediag the finding of the indictment, said 
association disposed of certificates of subscription in Mobile 
county, and proceeded to distribute awards in the following 
manner, amongst the holders of said certificates.” These 
certificates were of four kinds, being sold respectively for 
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ten, twenty-five and fifty cents. The ten cent certificates 
were in the following form : 


“ Fractional Certificate of Subscription 
A. to the A, 
Tuskaloosa Scientific and Art Association, 
Incorporated by the Legislature of Alabama, 
Feb’y 3d, 1866. 
Certificate . Number ——, Class ——, 
Amount subscribed 10 cents. Value of Award 50 cents, 





The holder of this Fractional Certificate of subscription, 
if the number it bears corresponds with any of those cast by 
lot in this class, is thereby entitled to any one of the follow- 
ing awards, as set forth and published, with their value an- 
nexed, to-wit: 

A photograph of a distinguished person, of the value of 50 
cents. 

A photograph illustration of Gustave Dore, of the value of 
40 cents. 

A coupon of the U.S. four per cent. bonds, of the value 
of 50 cents. 

A copy of Davies’ Arithmetic, of the value of 50 cents, 

No commutation of money allowed, unless exacted in strict 
accordance with section 7 of the charter, and the holder of 
this certificate must designate the particular award he selects, 
which award may be delivered him by the agent in kind, or 
by an order on the Central office. 

W. W. Boyp, Jr., Treasurer. 

Series 1878. Recorded in presence of subscriber by 








—, Agent.” 
The other certificates were similar to the above, the awards 
consisting of chromos, sets of china, bound copies of Scien- 
tific American, and coupons, gold watches, and books on 
scientific subjects. The bill of exceptions recites that, 
“any person may obtain certificates of subscription on pay- 
ing therefor according to the rate fixed for each class and 
| selecting the number or numbers which such certificate is to 
| bear—from 1 to 78; that, at certain stated times, due notice 
of which is given by public advertisements, there is a distri- 
bution of awards amongst the holders of certificates, consist- 
ing of such articles in kind as may be allotted by chance or 
lot to any of the certificates of subscription disposed of by 
the association and designated in advance by the holders of 
said certificates ; that the said distribution of awards is con- 
ducted as follows: 78 numbers printed on slips of paper are 
Von. LSI. 
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severally encased in tubes, concealing the number they bear ; 
these are put in a wheel and, after some revolutions, a blind- 
folded person takes a number out, passes it to some other 
person who reads it aloud and records it; then, other num- 
bers are severally taken out—eleven or twelve in all—and 
opened and read in the same manner. And any certificate 
which bears any number or numbers corresponding with any 
of those drawn by lot or chance as before described, becomes 
entitled to the award set forth on said certificate, as desig- 
nated in advance by the holder, out of those contained in the 
published list; and if none of the numbers of a certificate 
corresponds with those cast by lot, then the said certificate 
receives no award. ‘The State further introduced evidence 
to show that a large majority of the holders of certificates 
selected in advance awards consisting of unmatured bonds 
and unmatured coupons of the United States’ debt; that 
only a few comparatively, say—one hundered or more—se- 
lected pictures, ag pa books or other useful or orna- 
mental articles in kind; but that no money was paid out as 
awards by the association in any case; that the bonds or 
coupons, when distributed, were handed to the persons enti- 
tled to them in asmall envelope, and that they consisted 
invariably of unmatured public obligations; that these, 
however, could be disposed of by the holder as he chose, 
and that brokers and banks are always ready to buy them ; 
and the State showed that several persons had bought those 
bonds and coupons, when offered for sale; it was further 
shown that many persons had been allowed awards at those 
distributions, and that on no oceasion had it occurred that 
none of the articles advertised for distribution had been 
awarded; it was also shown that there were sometimes two 
and sometimes three distributions of awards daily. It was 
also shown that the defendant was a stockholder of the 
association for some shares of the value stated in the char- 
ter of incorporation, and that he was one of the charter 
officers of said corporation, to-wit: its treasurer.” 

The defendant’s evidence tended to show that, whatever 
was done as above stated, in and about the said distribution 
of awards amongst the holders of certificates, was done under 
the following charter of incorporation, entitled “An act 
to incorporate the Tuskaloosa Scientific and Art Association 
for the purpose of encouraging science and art, and in aiding 
the University in repli acing its library, and establishing a 
scientific museum, ” approved February 3d, 1866. 

“Section 1. Be it enacted by the Senate and House of 
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Representatives of the State of Alabama in General Assem 
bly convened, that Hampton SS. Whitheld and William H, 
Fowler, and their associates and successors, be and they are 
hereby created a body corporate of the name and style of 
the Tuscaloosa Scientific and Art Association, for the purpose 
of the encouragement of art and science in the distribution 
of works of art, and to aid the University of Alabama in 
replacing its library and establishing a scientific museum, 

“Sec, 2. Be it further enacted, that the said corporation 
shall have the power to purchase and hold, sell, transfer and 
confer such real and personal property as may be necessary 
for its purposes, to make contracts, and to sue and be sued 
in any court of law or equity in the State, by its corperate 
name, and may have and use a common seal, which can be 
altered or abolished at pleasure. 

“Sec, 3. Be it further enacted, that the capital stock of 
said corporation shall be ten thousand dollars, and may be 
increased to fifty thousand dollars if the business of the cor- 
poration shall justify such increase, and the same shall be 
divided into shares of one hundred dollars, to be called 
at such times and in such amounts as the corporation may 
upon due notice give and direct, and may be transferred by 
assignment on the books of the corporation; and each share 
shall entitle the owner thereof to one vote in the business 
direction of the corporation, in person or by proxy, in accord- 
ance with the by-laws of said corporation, and each stock- 
holder shall be individu: lly liable to the creditors and bene- 
ficiaries of said corporation to the extent of his or her stock. 

“Sec. 4. Be it further enacted, that the books of subscrip- 
tion to the capital stock of said corporation shall be opened 
by the corporators above named at a convenient time and 
place, to be fixed by them after ten days notice thereof, and 
when the sum of ten thousand dollars is subscribed, said 
books may be closed, and the corporation may thereupon or- 
ganize itself by the election of a president, vice-president, 
secretary and treasurer, who shall hold their offices for one 
year, and until their successors are elected; and the said ofh- 
cers shall constitute the board of directors of said corpora- 
tion, and shall manage and control its business under such 
restrictions, resolutions and by-laws as the stockholders may 
make. 

“Sec. 5. Be it further enacted, that the stockholders shall 
hold annual meetings at such time and place as they may 
determine, and may have called meetings upon due notice 
given by the president or three stockholders , as the by-laws 
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may direct, and at said annual meetings the officers of the 
corporation shall be elected, and a record of the proce edings 
of all meetings shall be kept, subject to the inspection of 
every aloe khol ler; and if any stockholder shall fail to pay 
his stock upon call as herein provided, he may be sued for 
the same in any court having jurisdiction, 

“Sec, 6, Be it further enacted, that the said corporation 
shall have the power to receive subse riptions and jp sell and 
dispose of certificates of subscription, which shall entitle the 
holders thereof to any articles that may be awarded to them ; 
and the distribution of awards shall be fairly made in pub- 
lic, after advertisement, by the casting of lots, or by lot, 
chance, or otherwise, in such manner as shall be directed by 
the by- a of said corporation, and shall be made at its 
office at Tuscaloosa, or at any other convenient place in the 
State the may be selected by the — ration, and the said 
distribution of awards may be made at any time and as often 
as the corporation may deem nec nial Provided, that be- 
fore any distribution is made, they shall advertise in a news- 
paper, or by some other met] a a list of all the articles to 
be awarded at the di tribution, and the value of each, and 
all in money, annexed; and the said corporation shall have 
the power to offer premiums or prizes , in money, to the best 
essays on science and art, written by citizens of Alabama, or 
to the most deserving works of art, executed by citizens of 
Alabama, or to the most use ful Sesaiaianas in mechanies, 
science or art, made by citizens of Alabama. 

See. 7. Be it further enacted » the at the articles to be dis- 
tributed or awarded may consist of books, paintings, statues, 
antiques, scientific instruments or apparatus, or any other 
property or thing that may be ornamental, valuable or use- 
ful, and, to prevent fraud or unfair speculation, any holder 
of a certificate, if he has cause to believe that the article or 
premium awarded to him is not worth the value annexed to 
it in the published list, may have the same appraised by two 
or more disinterested persons, and if it be decided by them 
that the article is not worth its annexed value as published, 
they shall appraise the same at a fair market value, and then 
the holder of said certificate, instead of the article in ques- 
tion, may demand its annexed value in money, or he may 
demand the article and so much money in addition thereto 
as will equalize its appraised value with its published value 
in the list; and he may enforce his right herein, if contested, 
by a motion after ten days notice for judgment and ten per 
cent. damages against the corporation in any court having 
jurisdiction. | 
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“See. 8. Be it further enacted, that an account of the net 
proceeds of the business be kept in suitable books, and that 
a dividend of not more than fifteen per cent. of which shall 
be paid over to the stockholders, and the balance into the 
treasury of the University in annual payments, and that the 
board of trustees of the University shall have the power to 
appoint at each annual meeting a committee of three of its 
membersgto inspect the said books and report to the said 
meeting. 

“Sec. 9. Be it further enacted, that if the said corpora- 
tion shall fail to pay over to the treasurer of the University, 
upon demand, any money due by the provisions of the pre- 
ceding clause, the board of trustees of the University may 
at its next ensuing term of the Circuit Court of Tuscaloosa 
county enter a motion after ten days notice, for judgment 
for the amount due and ten per cent. damages against the 
corporation. 

“Sec. 10. Be it further enacted, that this act of incorpo- 
ration shall continue and be in force for the space of twenty- 
five years from the date of its passage, and that all laws and 
parts of laws in conflict with its provisions, be pro tanto 
repealed.” 

The defendant further showed that the corporators of said 
asssociation, a short time after the approval of this act of 
incorporation aforesaid, organized as provided in said act by 
the opening of subscription books, the election of officers, 
and that said organization has ever since always kept up its 
organization down to and at the time of the acts aforesaid. 

“The defendant further proved that said association, al- 
though its capital has been absorbed in losses, has, however, 
paid out large sums of money towards the objects of its 
formation, namely, exceeding eleven thousand dollars di- 
vided between the State University, the Medical College of 
Mobile, the State Agricultural and Industrial Fair, the 
public schools of Mobile, Selma, and other points, and other 
learned and educational institutions, the whole being for the 
encouragement of arts, sciences, &c., &c. The defendant 
further showed that, before each and any distribution of 
awards took place, the association caused to be published in 
a conspicuous manner, in various public places of the city of 
Mobile and in its several offices, a complete, detailed list of 
all the several articles of ornament, use or value, which were 
to be awarded to such certificates as became entitled thereto 
by the casting of lots, together with the value of each, all in 
money annexed, and from amongst which articles the holder 
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of each certificate had designated in advance the article he 
selected, in case his ce rtificate should become entitled to any 
award in the class to which it be ‘longed. ” 

The defendant also introduced in evidence the rules of the 
association. In the view which the court took of the case, 
it is not material to notice these further than to say, that they 
were in the main directed to cautioning the agents to a strict 
compliance with the charter, and providing penalties for dis- 
obedience. 

“The defendant further showed that the distribution of 
awards were fairly made, in public and after such advertise- 
ments as above described, and that said distributions were 
made by the casting of lots, or by lot, or chance, in the man- 
ner provided by the by- lame of the association, of which due 
proof was made by the production of the original minutes of 
the association, and that the objects distributed were either 
ornamental, valuable or useful, including U.S. bonds and 
coupons. This was all the evidence.” 

The court charged the jury, that “this is an indictment 
against the defendant, charging him with setting up or being 
concerned in setting up or carrying on a lottery. If you be- 
lieve from the ev idence, beyond a reasonable doubt, that the 
defendant engaged in or was concerned in selling pieces of 
paper with certain numbers thereon; that corresponding 
numbers were put into a glass wheel and a certain number 
of said numbers drawn from said wheel, one at a time by 
chance, and the person who bought the said pieces of paper 
got something of value or nothing, according as the numbers 
on his piece of paper so bought are amongst the numbers 
drawn from the wheel or not—and further, that the defend- 
ant gains or loses according as the number of persons win- 
ning is greater or less—then he would be guilty as charged 
in the indictment, and would not be protected by the act of 
the legislature entitled, ‘An act to incorporate the Tuska- 
loosa Scientific and Art Association, for the purpose,’ &c., 
provided, you further find from the evidence, beyond a rea- 
sonable doubt that it was done in Mobile county before the 
finding of the indictment and within twelve months thereof, 
in which event the form of your verdict would be,” &c. 
The defendant duly excepted to this charge. 

After the jury had been out for some time, they asked to 
come before the court, which was allowed, and they asked 
further instructions on the following question: ‘ Was the 
charter of the Tuskaloosa Scientific and Art Association in 
full foree and effect at and previous to the time when the 
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indictment was found? Whereupon the court, after reading 
the question, allowed that this was a very difficult question, 
but the court instructed them that the said charter was in 
force and effect at the time mentioned; but not for the pur. 
ose Of running such a lottery as the court had described in 
its charge.” The defendant excepted to this charge also, 
and then separately requested the court in writing to give 
the following charges : 

“1, Ifthe jury believe from the evidence that defendant 
was acting as the agent or manager of the Tuskaloosa Sei- 
entific and Art Association in the matters shown by the 
evidence, and that the plan or mode referred to in the cer- 
tificate given in evidence and, as shown by the evidence, 
was so conducted as to entitle the holder thereof to any of 
the articles advertised to be awarded at the distribution 
under said scheme that might be awarded to it; Provided, 
the articles subject to distribution under the award were 
useful, &c., and that the distribution of awards was fairly 
made, in public, by the casting of lots, or by lot, chance or 
otherwise, in such a manner as was directed by the by-laws 
of the association ; and, provided also, that such award was 
made after a list of all the articles to be awarded at the dis- 
tribution had been advertised, with the value of each and all 
in money annexed, then, the defendant ought not to be 
found guilty. 

“Tf the jury believe from the evidence that the plan or 
mode of carrying on its business by the Tuskaloosa Associ- 
ation,in the case shown by the evidence, was such that a 
holder of a certificate of subscription thereto or the holder 
of a ticket known as such certificate, had a fair chance 
thereby to have awarded to him, by the casting of lots, or by 
lot, chance or otherwise, in such manner as was directed by 
the by-laws of said association in evidence, any of the arti- 
cles subject to distribution in the class designated by such 
certificate and of the articles mentioned in section 6 of the 
charter, as shown by the evidence—and that such award was 
fairly made, in public, after a reasonable advertisement of all 
the articles to be awarded at the distribution, with the value 
of each and all in money annexed thereto—such a scheme or 
mode of conducting its business was authorized by the 
charter—and if they further believe that the defendant con- 
ducted or managed such scheme as the agent of the associa- 
tion and according to its by-laws, he is not guilty. 

“3. That the jury must believe beyond all reasonable 
doubt and to a moral certainty that the defendant set up or 
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was interested in setting up or carrying on an unauthorized 
lottery, or they must acquit; and if, under the charge of the 
court, they have a reasonable doubt as to whether such lot- 
tery Was authorized by law or not, they must acquit,” 

The court re fuse d the ne BCVer! il a shi ures, and the defendant 
separate ly and duly excepted, 


H, St, PAUL, and JOUN LiTrLe Suirn, for appellant.—The 
Tuskaloosa Scientific and Art Association is authorized to 
adopt and put in force any scheme by which the certificate 
holder may have a fair chance to have awarded or allotted 
to him by the ec: isting of lots, or by lot, chance, or otherwise, 
in such manner as shall be ire reted by the by-laws of said 
association, any of the articles subject to distribution accord- 
ing to his ce rtificate : provided such award or allotment be 
fairly made in the public after such an advertisement as is 
required by the sixth section of the charter, of a articles 
subject to distribution, by such casting of vey r by lot, 
chance, or other mode mentioned, with the oe of eae -h 
article in money annexed, 

In arriving at the meaning and intention of the legisla- 
ture, certain well established rules of interpretation must be 
observed. The first great cardinal rule is: If the language 
of an act is plain, that language e x presses the intention of 
the legislature. There is no room for conjecture.—9 Porter, 
266; Potter’s Dwarriss on Const. Statutes, p. 143 § 2; p. 
126, § 145. 

It is not admissible to resort to conjecture or surmise of 
intention, and then from arguments of impolicy or hardships 
or consequences argue up to the conjecture or surmise, away 
from an intention cle: arly expressed in language when taken 
in its most usual, natural and obvious sense or import. The 
legal rules of construction do not admit of this.—Potter’s 
Dwarriss on Const. Statutes, &c., pages 143-4, § 9; 126, § 1; 
145-6, $$ 19 and 20; 110, 117, 135, 181, 182, 192, 193, 196, 
199, 203, 207 ; Sedg’k Stat. and Const. Law, pp. 260, 242, 
243 246. Not only the natural sense of the words must be 
adopted when the sense is clearly expressed, but when this 
is doubtful, statutes must be so construed as to give effect to 
every clause, and not so as to place one portion in antago- 
nism to another.—LBrooks v. Mobile School Commissioners, 31 
Ala. 227. 

When a power is given by a statute, by implication all is 
given which is necessary to the making of the power effectual. 


2. When the act conferring the power under discussion 
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was passed, there were two existing facts which stand out 
prominently in the construction of the act. One of these is, 
that it was unlawful to carry on, or to be concerned in carry. 
ing on, a lottery or a device of a like kind, unless special 
authority to do so was given. 

The other is, that the buildings, apparatus and library of 
the State of Alabama had been destroyed; the resources of 
the State had been crippled, and it greatly desired to replace 
its lost library. 

The State was somewhatina similar condition as to means, 
as it was in during its earliest history. It was natural it 
should recur to the legislation of that period, and in it, they 
found lotteries a most common device for the building of 
schools and academies. 

It is apparent from the act, that the legislature intended 
to confer an authority on the association to cary On some 
sort of a device, which it would not have been law ful to carry 
on without such authority, and such a device is in the nature 
of a lottery; also that the power given was a special one, 
which was intended to take them, as an exception, out from 
such general law, and to permit the association to do some 
prohibited act ; that is, to carry on some sort of an otherwise 
prohibited lottery, or like device. 

It is manifest that the chief motive of the legislature in 
granting this exceptional power, was “to aid the University 
of the State in replacing its library and establishing a scien- 
tific museum.” 

The mode and particular means, by which to effect this 
great purpose of replacing the University library and museum, 
are not limited, except as shown by sections six and seven. 


This purpose required money, and a large outlay of it. And 


money therefor the legislature designed to raise by the act. 
It expressly declares so in sections eight and nine of the act. 
These sections demonstrate that the legislature was earnestly 
intent on that purpose, and on securing the money to be 
raised. 

A library, &c., was a necessity to the University. The 
declaration of the purpose to replace it shows the State’s 
solicitude upon the subject. But the replacing of it was a 
matter of money, as stated, and the sooner the money could 
be raised upon a plan, which did not sanction an actual direct 
money lottery, the more speedily would the object be accom- 
plished. 

It is therefore natural that the legislature should have 
granted liberal provisions for the raising of money, and we 
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should not be surprised to find such in an act, which appro- 
priates to the declared purpose, a// the earnings of the scheme 
over and above fifteen per ce nt., and which virtually makes the 
corporators managers for the use of the University, at a com- 
ensation not exceeding such fifteen per cent. of the net pro- 
ceeds of the business. Al] this is plainly seen by the sections 
quoted. 

Section eight provides, as we have seen, that an account 
of the net earnings shall be kept in suitable books; that no 
more than fifteen per cent, thereof shall be paid to the stock- 
holders ; that all over that sum shall be paid annually into 
the treasury of the University ; and the trustees of the Uni- 
versity are authorized to appoint a committee, annually, to 
inspect such books, and report to the trustees, 

And section nine provides, that if the association fails, on 
demand, to pay over any money so due, judgment therefor 
may be render dd in favor of said trustees against the COrpo- 
ration at the next ensuing term of the Circuit Court of Tus- 
kaloosa county, on ten days notice, for the amount due and 
len per cent, damages thereon, 

And with this great object in view, and with the foregoing 
stringent provisions, we repeat we should be prepared to 
expect a very liberal grant of powers for the arrangement of 
ascheme which would furnish the corporation large chances 
for making money, wherewith to accomplish this great pur- 
pose of the act. 

This scheme may not have accomplished the object that 
was in view ; but success or failure can not be considered in 
determining the existence or non-existence of the motive and 
intention, nor the meaning of the act. Failure would only 
prove that the legislature was not wise in adapting its means 
so as to accomplish its ends. Such is often the case. 

If such was the declared object, and such was the inten- 
tion of the legislature, the language of the act must be inter-, 
preted so as to execute that intention, if it is susceptible of 
a reasonable construction consistent with such object and 
intention; for the construction should not place sections six 
and seven in antagonism to sections one, eight and nine, and 
to the title of the act.— Brooks v. Mobile School Commissioners, 
dl Ala. 229; 9 Port. 266. 

By the light of the intention indicated ; the purpose de- 
clared, and the fact that the act under consideration is mani- 
festly an exception to the law against lotteries in general, 
and confers some authority prohibited by such general law, 
let us enter upon the consideration of sections six and seven 
of the act. 
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The first provision of section six confers power on the 
corporation to receive certificates of subscription, and also 
to sell and dispose of them. ‘The corporation does this. [¢ 
distributes property which belongs to it. It sells chances jy 
its scheme of distribution. 

What does this certificate entitle the holder to? The 
statute answers: “To any article that may be awarded to 
them.” Not to some article which must be distributed to 
them. This last reading not only substitutes the word “ must” 
for the word “ may,” but it also substitutes the word “ some” 
for the word “ any,” and causes the sentence of the aet under 
consideration to be changed so as to read as stated, viz: “To 
some articles that must be awarded them,” instead of any 
articles that nuly be awarded to them, by chance, WL. or that 
chanee may hap pen lo awa) d 10 the jit. The word Wiay is not 
mandatory. It is not equivalent to must. In its ordinary 
sense the word may implie + pos ibili y. 

In Webster’s Dictionary, “ may” is thus « To be 
possible. We say a thing may be, or may not be; an event 


] rT: 
} 


efined: 


may happen; a thing may be done, if means are not want- 
. a) a 
Ing,” We. 


Even iit statules, w hie nthe vord may | | ised in connection 
with the exercise of a power, or the performance of a duty, 
it is a word of permission, except wanes n the meee interests 


are concerned, and the public or third peregns have a claim 
“de jure” that the power shall be exercised, 

This exceptionable construction or meaning of may is not 
the controlling rule in ascertaining the purpose of the legis- 
lat ire as to thee cone rring of a right. 

In order to determine therefore whether a right is bestowed 
on the holder of a certificate to have some article of those 
subject to distribution, we must resort to the usual rules for 
the interpretation of statutes and give to may its usual sig- 
nificance.—Ex parte Banks, 28 Ala. 35. 

The definition quoted from Webster, shows that the word 
may, is one of condition or possibility, dependent upon some 
other event. The grammars convey the same idea of possi- 
bility. 

Therefore if the act had not sedulously defined that the 
word may should be take n in its usual sense, implying pos- 
sibility and doubt, the most obvious sense of the words in 
the sentence under eee ion would require us to read it 
thus: “Such certificates shall entitle the holders thereof to 
any articles that may chance to be awarded to them.” But 
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to avoid all question on the subject the next sentence so 


declares. 

The possibility then is, that something may perchance be 
awarded to the holders, and of course that something may not 
be awarded to them. 

It will be observed that the sentence speaks of holders, in 
the plural number, so that the po sibilities should be put 
thus: That something may be awarded to the various hold- 
ers, or that nothing may be awarded to them according to the 
result of lot or chance, 

To eseape from this reading then, something else must be 
found in the act which will prevent such a reading of the 
sentence. We propose to show that there is nothing else to 
require any qualification on this point. 

But what is the meaning of this word “ awarded.” Award 
is usually applied to the decision of arbitrators. Now in 
eases Of arbitration there is a question as to the existence of 
the asserted right on one side or the other. If the right 
were admitted there would be no case for arbitration. It is 
the decision of the arbitrators which fixes the location of the 
right. Until that is rendered, it is uncertain whether the 
asserted right will exist or not for the demandant or claim- 
ant. Besides, there can be no arbitration without parties. 

The question of right to the articles subject to be awarded, 
and to be decided by the award, is one between the associa- 
tion and the certificate holders, and it is the award which 
decides that question ; for the word award, is not confined to 
designate the judgment of arbitrators ; it also means the final 
decision of any uncertain question, for instance: “ The award 
of Providence, the award of posterity.” 

This uncertain question is whether the purchaser of any 
ticket shall have any article or not which is in the list for 
distribution. The act so declares. 

It is manifest the statute does not give the holder of a cer- 
tificate acertain right to have necessarily and inevitably some 
one or more of the objects subject to be awarded. If it did, 
there could be no decision by chance or lot as to whether he 
should have any of the articles in the advertised list. His 
gight is dependent on the decision or award by lot, chance, 
&e. If this is true in respect to one certificate holder, then, 
as the positions and rights of all are the same, it is true as to 
all, and therefore all the articles advertised and subjected to 
the risk of distribution, need not necessarily be distributed. 
There isa fair chance for it, and that is all that the law 
requires. For if no one has any right to any of the articles 
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advertised, unless the decision by the mode prescribed be jn 
his favor, by what process of reasoning, even if we stopped 
here, can it be declared, that all objects advertised and sub- 
ject to distribution, must be “ distributed or awarded.” The 
commencement of section seven puts “ distributed ” as the 
synonym of “awarded.” Reading it in the same manner jp 
section six, and the act declares that the certificate shal] 
entitle the holder to any article that may be distributed to 
them provided chance so decides. Not to some article which 
must be awarded. The list to be advertised is one of articles 
“to be awarded,” that is, that may be awarded. 

It has been shown that the word may in the sentence 
means possibility or chance, but the legislature seemed deter- 
mined not to leave the matter in any doubt. For it declares 
that the decision or award must be made “ by the casting of 
lots, or by lot, chance or otherwise, in such manner as shall 
he directed by the by-laws of said corporation.” Here is an 
express declaration that whether the holder gets anything or 
not is dependent upon lot or chance, or indeed upon any 
scheme the by-laws of the corporation may fix on, provided 
such scheme secures a fair award. 

What the purchaser buys is not a right to get something, 
but a chance to do so. 

If this is not so, the legislature was most unfortunate in 
the use of language. For it not only authorized the corpo- 
ration to fix its scheme of distribution, or awards, but it 
authorized the award or allotment to be made at any place 
in the State “ that may be selected by the corporation,” and 
at any time and as ofte nm as the corporation may deem nec- 
essary. 

It would be difficult to frame a grant of larger powers. 
Bearing the object in view the grant was natural. 

It requires hard work to find any but one limitation on 
the scheme, and that is that the association was not author- 
ized to draw for money directly. The work is so hard that 
the Supreme Court, as often as the charter has been before 
it, and the attorneys engaged in attacks on the charter, never 
before found any other limitation. Of course the only value 
of this consideration to the judicial mind, lies in the fac 
that the words employed can not very obviously in theif 
common import present an idea of the limitation suggested 
in the charges of the court. 

These cases are: Marks v. The State, 45 Ala. 40; Broad- 
hent v. Tuskaloosa Scientific and Art Association, 4D Ala. 
172; Warren v. The State, 16 Ala. 549; State ex. vel, Murphy, 

Vou. LXI. 

















1878.] OF ALABAMA, 191 





[Boyd v. The State. ] 


58 Ala. The sixth section containsa proviso which has been 
made the basis of limiting the remarkably larger powers 
referred to, and it seems, by rather a strained process of rea- 
soning. 

The proviso is not a limitation on the plan of chance dis- 
tribution, nor is it an enlargement of the certificate holders’ 
rights, unless it be to ensure that the articles shall be fairly 
valued, so that the chances will not be fictitious. It is a 
condition precedent to the drawings, and the provisions of 
section seven show that its object was as is above stated. 

The charges of the court imply that the requirement 
which says “‘a list of all the articles to be awarded at the 
distribution ” shall be advertised before any distribution is 
made, is equivalent to a declaration that all the articles adver- 
tised to be distributed at any one drawing must be distribu- 
ted; or, “that a definite number of ascertained articles, 
which have been advertised, should be all distributed to the 
holders of certificates.” 

If the word “ distributed ” in the sentence is to be substi- 
tuted for the word “ awarded,” then we would have the use- 
less expression that all articles to be distributed must be dis- 
tributed, which is a matter of course, and if the act said this 
there would be no field for construction. The language of 
the act, however, is “a list of the articles to be awarded at 
the distribution” or drawing as fndicated in the preceding 
part of the section, in which the scheme of distribution by 
awards is set forth to be of any articles, of the list, “ that may 
be awarded ”’ to the certificate holders, should chance, or lot, 
or other manner of award favor them. 

Again, this provision follows the words “ before any dis- 
‘tribution is made.” What kind of distribution? Such as 
had been provided for. But that was not one, of all the 
articles. It was of few or many, according to the results of 
the scheme provided for in the preceding part of the section, 
which the proviso was not intended wholly to subvert; for 
the proviso relates to the scheme. 

Section seven follows in the same spirit and speaks of ar- 
ticles to be distributed or awarded, that is according to the 
plan authorized. If this is not so, why was the word awarded 
(that is allotted by chance) coupled with the word distributed 
by the disjunctive conjunction ; or, so as to preclude all idea 
of an imperative distribution. If the distribution was in- 
tended to be an imperative distribution, the word awarded 
ought not to have been added as was done, so as to keep up 
the spirit of section six. Dut it is there. 
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Section seven declares that the object of requiring all the ar. 
ticles which were subject to distribution to be advertised wit) 
the money value annexed to each, was that there might be no 
imposition in the sale of chances or certificates fixed on a 
false valuation of the articles. This was really necessary to 
insure fairness in distribution by chance; for ‘the award hy 
lot may be made at any place in the State, while the certifi- 
cates may be sold at every other place in the State ; so that in 
places remote from the drawing the published valuation 
would bs the only means the buyer would have to judge of 
the value of the chance offered for sale, and of getting the 
equivalent of his chance when drawn. 

The whole act is really in harmony in all its parts, and it 
requires straining to make it otherwise. Its provisions un- 
der the construction insisted on by the association are also 
natural when the object and purpose of the legislature is 
considered which manifestly believed that much money 
might be raised by its scheme wherewith to establish the 
University library. 

The construction contended for by the State would so nar- 
row the scheme as to make it useless to accomplish the de- 
clared object and purpose of the act. 

It can never be sustained until judicial opinions of morality 
and wisdom can be substituted for the plain declarations of 
the legislature. Not until the line of demarcation between 
the powers and the functions of the legislator and the judge 
which has been drawn by experience and sanctioned by the 
wisdom of ages is broken down. Nor until the judge as- 
sumes to make laws by construction, to suit his peculiar 
notions of hardship or wrong, or public policy.—Montes- 
quieu’s Spirit of Laws, book vi. chaps. 3, 5 and 6. 


H. C. Tompkins, Attorney-General, with whom was D.C. 
ANDERSON, contra.—1. That the evidence conclusively 
shows a lottery, there can be no doubt.—See 2 Whar. Am. 


Crim. Law, § 2429; Chavaugh’s Case, 49 Ala. 396; Alins- 
house U. Art Union, 3 Sel l. 228 ; > We =" len v. Shotwell, 3 oO N. J. 
470; U.S. v. Olney, 1 Abbott U.S. 275; Randle v. State, 


42 Texas, 580; Thomas v. ake 59 Ill. 160; Com. 
Thacher, 97 Mass. 583. 

2. But it is insisted that if such is the case, it is a lottery 
authorized by the act “ To i incorpor: ite the Tus kaloosa Sci- 
entific and Art Association,” &c., approved February 3d, 
1866. The reply to that proposition is two-fold ; first, that 
if the act in question authorized such a scheme as is con- 
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tended for, it was violative of section 2, article 4, of the con- 
stitution of 1865, then in force, which provided that “ each 
law shall embrace but one subject, which shall be described 
in the title.” The law under which defendant is assuming 
to act is entitled “An act to incorporate the Tuskaloosa 
Scientific and Art Association for the purpose of encou rag- 
ing science and art and aiding the University of the State in 
replacing its library and establishing a scientific museum.” 
Its provisions are too restricted to authorize a lottery, and so 
far as they attempt to do so, it is void.—40 Ala. 79; 48 Ala. 
129; 52 Ala. 198; 53 Ala. 601. 

If the act in question did authorize a lottery, and was a 
valid constitutional enactment, it did not authorize such a 
scheme as is shown to have been carried on by defendant, 
and for which he was indicted. Section six of the act gives to 
the company the authority to sell and dispose of certificates 
of subscription which should entitle the holders to any arti- 
cle that might be awarded them, and prescribed the mode of 
award. Section seven provides what shall be the character of 
the articles awarded, and after naming articles useful for ex- 
tending knowledge and science, “ books,” articles of art, 
“painting,” &c., and “instruments of science,” provides, 
“or any other property or thing that may be ornamental, 
valuable or useful.” Now what kind of property and what 
things? Why certainly those of like kind as the specific 
atticles mentioned in the preceding clause of the statute, 
things ejusdem generis with them. Things of some intrinsic 
value, not a thing of no value except as a promise to pay, 
such as a United States bond, or its coupons. Their distri- 
bution would no more extend knowledge or science, nor 
cultivate a taste for art, than would the distribution of 
money. Each owes its value to legal enactment, and the 
only difference between the treasury-notes and the bonds 
being that one is made a legal tender for the payment of 
debts while the other is not. Each is a promise to pay a 
certain sum of money, and either would be valueless did not 
the law authorize the promise. As it has been decided by 
this court that the law in question did not authorize a distri- 
bution of money as an award, the same objection seems to 
apply with equal force to an award of bonds and coupons, 
which like the greenbacks, owe their value to the fact that 
they are promises to pay authorized by law.—See Marks v. 
State, 45 Ala. 38; Murphy v. Tuskaloosa S. & A. Ass’n, 58 
Ala. 54. This construction, also, of the character of the 
prizes authorized to be awarded is consistent with the well 
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known rules of interpretation, that the general words in 
statute are to be restrained by the specific things immediate] 

prece ding them, and also by the mere subject- -matter of the 
act. T he purpose of this act was to encourage science and 
art; that was to be done by a distribution by ‘award of arti- 
cles useful in extending knowledge and instructing in science, 
in cultivating a taste for the fine arts, and in enabling par- 
ties to make practical application of the truths of science, 
By a distribution of such things as these they would encour- 

age science and fine arts, and be enabled by reason of the 
increased profit made on the articles by the mode of dispos- 
ing of them, to contribute something to the aid of the Uni- 
versity.—Johnson v. State, 32 Ala, 583; Potter’s Dwarris on 
Statutes, 269. 

3. If the act in question did authorize a lottery, it was a 
lottery in which the element of chance entered only into the 
determination of the person to whom the prize should be 
awarded, and does not leave to chance the determination as 
to whether or not any prize shall be awarded. The matter 
to be determined by lot is, who shall receive the prizes ; not 
what prizes shall be awarded. The act contemplated that 
the prizes to be awarded at any particular drawing, should 
be selected beforehand and a list published, and it further 
co mtemplate d that on the day set for the drawing, all of those 
prizes should be distributed among the subscribers, not that 
it should be determined by lot w hether any of them should 
be or not. This I think is very clear from a reading of the 
proviso to the 6th section, w hich is as follows: “ Provided, 
that before any distribution is made they shall advertise in 
a newspaper or by some other method, a list of all the arti- 
cles to be awarded at the distribution,” &c. How “to be 
awarded ” here can not mean that may be awarded ; to con- 
strue it as meaning a thing which is only to be possibly done, 
as chance may determine, i is directly contrary to the natural 
import and meaning of the phrase. To say ofa thing that it 
is to be done, means more than mere possibility or mere power 
to do it; it implies necessity, obligation, duty, or require- 
ment to do it. This published notice would not contain a 
list of the articles to be awarded, if it was dependent upon 
chanee whether or not any of them should be awarded, it 
would be a list of articles that might or might not be 
awarded. We are forced to the conclusion then that the 
scheme authorized by the legislature was one in which on 
the day of distribution all of the prizes published in this list 
should be distributed to some one or another of the holders 
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of certificates, and that the only thing to be determined by 
chance was to which of these they should go. And this 
construction is strengthened by the preceding clause of the 
section, Which in speaking of the certificates, says, “ which 
shall entitle the holders thereof to any articles that may be 
awarded to them.” Here was a matter that must be left to 
chance—whether or not the holder of a particular certificate 
should receive a prize; and in speaking of it the legislature 
uses a phrase implying doubt and uncertainty, but when they 
come to speak of the articles set up for prizes they use the 
expression importing certainty. These were undoubtedly 
the views of the learned judge in the court below; they are 
the views embodied in his charge and appear to me conclu- 
sively to be the correct construction of the statute. 

4, But should these views be incorrect, still there is no 
law authorizing defendant to carry on a lottery of any kind. 
The charter of the Tuskaloosa Scientific and Art Association 
is avoided and repealed by the latter clause of section 26, 
article 4 of the constitution of 1875. Nor is it any answer 
to this to say that the charter was a contract and could not 
be repealed, for as says WRIGHT, of the New York Court of 
Appeals, “the necessary powers of the legislature over all 
subjects of internal police being a part of the general grant 
of legislative power given by the constitution, can not be 
sold, given away or relinquished. Irrevocable grants of 
property and franchises may be made if they do not impair 
the supreme authority to make laws for the right goverment 
of the State ; but no one legislature can curtail the power of 
its successors to make such laws as they may deem proper in 
matters of police.”—Metropolitan Board, &c. v. Barrie, 34 
N. Y. 657; Boyd v. Alabama, 4 Otto, 465; Moore v. State, 
48 Miss. 147. 

Ifany one of the positions advanced above is correct, this 
judgment must be affirmed. There is no conflict in the evi- 
dence, and if any one of my views above advanced is cor- 
rect, the defendant was guilty of carrying on an unauthorized 
lottery, in violation of the statute laws of Alabama, and the 
court might have charged the jury, that if they believed the 
evidence they must find the defendant guilty. That was the 
effect of the charge of the court, and though this court might 
conclude that the court below erred in his conclusion that 
the lottery was an illegal one for the reason stated in the 
charge, yet if they come to the conclusion that it was illegal 
for another reason, shown by uncontradicted evidence, then 
they must affirm the case, for it would be clearly, if error at 
all, error without injury.—1 Brick. Dig. p. 780, $$ 96-9. 
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STONE, J.—On the 3d of February, 1866, the act was 
approved by which certain named persons and their assoej- 
ates and successors were ‘created a body corporate of the 
name and style of the Tuskaloosa Scientificand Art Asso- 
ciation, for the purpose of the encouragement of art and 
science in the distribution of works of art, and to aid the 
University of Alabama in replacing its library and establish- 
ing a scientific museum.”—Pamph. Acts, 269. This corpo- 
ration, alike in its name, and in the expressed purpose of its 
creation, offered strong claims to publie approbation and 
support. A judicious distribution of works of art, is cer- 
tainly giving encouragement to art and science. And after 
the destruction of the University with its library, the accu- 
mulation of years, every lover of learning, and of the State’s 
highest educational institution, must have rejoiced that steps 
were being taken to replace its lost library, and to supply it 
with a scientific museum. This, too, was another important 
step in the encouragement of art and science. What is said 
above comprises the whole purpose of the act, as expressed 
in the caption and in the first section. There is nothing in 
the statute, which can be construed as enlarging this purpose ; 
for all its other provisions relate to matters of organization 
and detail. Sections two, three four and five confer the 
power to purchase, hold, sell, transfer and convey such real 
and personal property as may be necessary for its purposes, 
to make contracts, to sue and be sued, and to have a common 
seal; declare the amount of capital stock, and its division 
into shares; provide for opening books of subscription, and 
for organization, and direct the holding of annual and called 
meetings of the stockholders. Section seven specifies the 
articles to be distributed and awarded, (“ for the purpose of 
the encouragement of art and science, . . and to aid the 
University of Alabama in replacing its library and estab- 
lishing a scientific museum.) They areas follows: “ books, 
paintings, statues, antiques, scientific instruments or appa- 
ratus, or any other property or thing that may be ornamental, 
valuable, or useful.” The articles here enumerated, each 
and all, fall within the domain of science and art, and refined 
zesthetics. They are all germane to the expressed purpose 
for which this body corporate was created. This enumera- 
tion strengthens the impression made by the caption and 
first section of the act, that the controlling purpose of the 
corporation was the encouragement of art and science, and 
the proffered aid to the State University. The general clause 
following this specific enumeration, of “any other property 
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or thing that may be ornamental, valuable, or useful,” would 
be usually understood and construed as embracing, and 
intended to embrace things of like kind. Confirmatory of 
the view, that only specific articles af personal property were 
to be offered as awards, the statute, section six, declares, 
“that before any distribution is made, they [the corporate 
authorities,] shall advertise ina newspaper, or by some other 
method, a list of all the articles to be awarded at the distri- 
bution, and the value of each, and all in money annexed.” 
Bear in mind, this requires a published list of all the articles 
awarded. And this valuation is required to show its true 
value, as is made manifest by the seventh section, which 
declares that “‘to prevent fraud or unfair speculation, any 
holder of a certificate, if he has cause to believe that the arti- 
cle or premium awarded to him is not worth the value an- 
nexed to it in the published list,” may have the same appraised, 
and if found of less value, may demand the advertised value 
in money and refuse the article awarded, or may take the 
article and demand the difference between the advertised and 
the appraised value. This clause was inserted, not as a sub- 
stantive grant of power to the corporation, but as a restric- 
tion, in the interest of the certificate-holder, on the power 
elsewhere granted, which the legislature thought might be 
abused. ‘The wisdom of this restriction will be readily seen, 
when it is remembered that few persons know the true, actual 
value of the enumerated articles to be offered as awards. 

We have shown the purpose of the incorporation of the 
Tuskaloosa Scientific and Art Association. It is contended 
for appellant that the corporation was authorized by its 
charter to do the precise thing, for the doing of which he, as 
its treasurer, was indicted and convicted. This authority is 
claimed under section six of the act, which declares, “ that 
the said corporation shall have the power to receive subserip- 
tions, and to sell and dispose of certificates of subscription, 
which shall entitle the holders thereof to any articles that 
may be awarded to them.” It then provides that “ the dis- 
tribution of awards shall be fairly made in public, after adver- 
tisement, by the casting of lots, or by lot, chance or other- 
wise, in such manner as shall be directed by the by-laws of 
said corporation.” What is meant by receiving subscrip- 
tions, and disposing of certificates of subscription? And 
what is meant by awarding articles to the holders of such 
certificates of subscription? Corporations can only exercise 
such powers as this, when the legislature has granted them 
authority to do so. They can claim nothing that is not 
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clearly given.—1 Brick. Dig. 403, sections 22, 23. We re. 
peat, what is meant by subscription, in the clause we are 
interpreting? It is not a subscription to the capital stock 
of the association. That was provided for by section four of 
the act, and necessarily preceded organization. The sub- 
scription authorized must mean one of three things, and, 

perhaps, in its generality, is broad enough to include all 
three ; that is, it means either a subse ription to the purchase, 

or part purchase of some of the articles the association was 
authorized to distribute in awards, or a contribution of some 
article of the kind mentioned to be disposed of, or a subserip- 
tion to a fund to be employed in procuring works of art for 
distribution, and in replacing the library of the U niversity, 

and providing for it a scientific museum. Clauses of the act 
of incorporation make it partake somewhat of the nature of 
an eleemosynary foundation, while other provisions speak 
of private e molument of the stoc kholders, not more than fif- 
teen per cent., and holds each stockholder “ individually 
liable to the ec reditors and beneficiaries of said corporation to 
the extent of his or her stock.”’ Whether this dividend of 
fifteen per cent. is to be an annual dividend, or semi-annual, 
as is the rule with money corporations ; whether it is to be 
declared on the stock subseribed and paid in; or whether it 
is designed to furnish a rule for the division of profits on 
each adventure, the charter does not inform us. This grave 
problem is left to interpretation. Nor does the charter, in 
terms, inform us how profits were to be realized for division. 
The articles were to be appraised at their true value. Whence 
the profits? This vital question was also left to interpreta- 
tion. If we hold that the subscription, and issue of certifi- 
cates of subscription, provided for in the sixth section, mean 
a subscription towards the purchase of some article to be 
awarded, then, to realize a profit, it would be necessary to 
sell chances—subscriptions as they are strangely called—to 
an amount which, in the aggregate, will exceed the value of 
the article subscribed for. This, and this only, could furnish 
a margin of profit. If this be the plan resorted to, then, 
after the requisite chances for the various articles were pur- 
chased or subscribed for, it could be determined by lot or 
chance to which of the subscribers to this particular article, 
it should be awarded. This could be determined by many 
of the various methods employed in games of chance; suc sh 
as dice, a single number lottery, &c. It could not be deter- 
mined by a lottery conducted on the numerical, or combina- 
tion plan. If a contribution of the second class, was made, 
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then the whole proceeds, less fifteen per cent., would remain 
for the charitable purposes of the corporation. On the other 
hand, if it mean a subscription to a fund, to be employed in 
procuring works of art for distribution, and in replacing the 
library of the University, and providing for it a scientific 
museum, as mentioned third above, then, to realize a profit, 
and thus accomplish the purpose of the act, it would be nec- 
essary that only a part of the sum subscribed should be in- 
vested in books, paintings, statues, antiques, scientific instru- 
ments or apparatus, or other property or thing, ornamental, 
valuable, or useful, to be distributed or awarded to the sub- 
scribers. Under this supposed and possible plan, the cor- 
oration would be primarily eleemosynary, with a moderate 
rofit to the stockholders, to compensate them for their labor. 
The award, or distribution of works of art, or things of taste 
or use, would be employed as incentives to the public spirited 
and generous, to increase subscription and contribution to 
the laudable enterprise expressed in the caption and first 
section of the act. Inadequate compensation, it is true; but, 
nevertheless, calculated to quicken and increase contribu- 
tions. Under this method, as under the other, the distribu- 
tion of the awards might be determined by lot or chance ; or, 
awards of different values might be offered to subscribers, 
dependent on the amount subscribed. This would dispense 
with the lot or chance, provided for in the sixth section of 
the act, and furnish a field of operation for the word other- 
wise, Which immediately follows them. 

We have attempted above to give fair and full expression 
and operation to every power-granting clause in the charter 
of the Tuskaloosa Scientific and Art Association. We think 
we hazard nothing in saying a reader of the charter, unless 
so informed, would not perceive it contained a license for a 
lottery. Toso hold, would be to dwarf into secondary and 
subordinate importance, the captivating and meritorious pur- 
pose of the act, so conspicuously shown in its caption and 
first section, and to make its chief operative effect to consist 
in a liberal, if not strained interpretation of such ambiguous 
phrases as, “‘ power to receive subscriptions, and to sell and 
dispose of certificates of subscription . . distribution of 
awards fairly made in public, after advertisement, by the 
casting of lots, by lot or chance ;” and constitutes the restraint 
imposed by the statute on fradulent or excessive valuation, 
one of the chief powers conferred on the corporation. Nay 
more: it stamps the legislature by which it was enacted as 
the dupes of language artfully framed to conceal, rather than 
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to communicate ideas and purposes; or, what is worse, with 
a deliberate purpose to deceive the public, by conferring 
corporate powers in ambiguous phrase, which they were 
unwilling to announce in plain terms. We might extend 
these reflections much further. We might comment on the 
infelicitous, if not inapt employment of the words “ power 
to receive subscriptions and to sell and dispose of certificates 
of subscription,” to convey the idea of authority to sell tickets 
or chances ina lottery ; and of the word “award” to express 
the idea of the prize drawn therein. We might call attention 
to the fact that among the charitable acts asserted to have been 
performed by this corporation during the twelve years of its 
existence, we are not informed that it has made any offer of 
premiums or prizes for the best essays on science or art, or, 
for the most deserving works of art, by citizens of Alabama, 
And we might rely on this grant of power, as another argu- 
ment in support of our interpretation of this statute. We 
will not, however, extend this line of argument. 

For many years prior to 1866, it had been made a penal 
offense to set up, or be concerned in setting up a lottery in 
this State. It is now prohibited by the constitution. Cor 
porations can only exercise powers such as this, when they 
are clearly expressed in their charters. We find nothing in 
this charter which authorizes a lottery on the numerical or 
combination plan, or on any other plan, where money or its 
equivalent is offered or distributed as premiums. As we 
said in Tuskaloosa Sele ntifie and Art Association v. State A 
rel, 58 Ala. 54, 60, “ Looking into the body of the statute, 
we fail to find any warrant for setting up a lottery.” We 
think, as a mere incident to the purpose of this corporation 
as expressed in the caption and first section of the charter, 
it had the power to determine the awards it would make, by 
lot or chance, in one of the methods we have stated above. 
We hold its power extended no farther. This argument 
ignores the question of repeal of the « harter, and leads us 
satisfactorily to the conclusion that the Tuskaloosa Scientific 
and Art Association never had the authority to set up a lottery. 
The rulings of the City Court of Mobile are in striet accord- 
ance with these views, and its judgment is aflirmed, 
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Finley v. The State. 
Indictment for Assault with Intent to Murder. 


m1 Error; when not cured or waived.—There is no statute of this State 
applicable to criminal proceedings, which after judgment and verdict cures 
errors not previously objected to ; on the contrary, our statute provides, on 
appeal or writ of error, that no assignment of error is necessary, but the 
court must render such judgment on the record as the law demands; and 
under the uniform practice of this court, whatever would have been good 
ground of motion in arrest of judgment in the court below, though not noticed 
there, will compel reversal here. 

2, Grand jury; objection to organization of, when may be raised for first 
tine in appellate court.—QOur statutes specifically prescribe the mode of 
organizing grand juries; and whenever the records of a court aflirmatively 
disclose that a body of men has been organized as a grand jury in violation 
of these statutes, all the acts of such body must be held void; and no laches 
of the accused will cure the irregularity. 

: a ania 


Grand jury. orge The statute specifically 


defining how a deficiency in the panel of grand jurors shall be filled, and by 
whom this must be done, and what order the court must make, any order 
which confines the sheriff in summoning grand jurors toa portion only of the 
nersons from whom the statute declares such jurors shall be drawn, or the 


effect of which, directly or indirectly, is the assumption of the duties required 
of him,—as where upon deficiency in the panel, “‘by order of the court a suffi- 
cient number of names, to comple te the grand jury, from the by standers in 
the court-room, were placed upon slips and regularly drawn,” and the jury 
thus completed—is illegal; and the body of men thus organized, does not 
become a lawful grand jury. 

1, Jeopardy; when does not arise.—An indictment found by such a body 
f men being of no legal validity, no jeopardy arises on a trial under it. 


APPEAL from Dallas Cireuit Court. 

Tried before Hon. GEorGE H. CRraAta, 

The appellant, Isaac Finley, was indicted for an assault 
with intent to murder one Westbrooks. The jury found the 
defendant guilty of an assault with a weapon, and assessed a 
fine, and judgment was rendered accordingly. 

The record discloses that a regular venire was duly issued 
by the clerk to the sheriff, commanding him to summon 
eighteen persons to serve as grand jurors, The venire was duly 
executed and returned into court, but only ten of the persons 
summoned appeared to answer to their names, and three 
of them were excused by the court. The minute-entry then 
recites: “* By order of the court a sufficient number of names 
to complete the grand jury, from the by-standers present in 
the court, were placed upon slips and regularly drawn, and 
the grand jury stood as follows.” 











202 SUPREME COUR’ Dec. Term, 


[Finley v. The State. ] 


Numerous exceptions were reserved during the trial to 
rulings upon evidence, and to the giving and refusing of 
charges ; none of which are at all material in the view which 
this court took of the case. 

It is now assigned for error, among other things, that the 
court erred in the formation of the grand jury, and. that jt 


=> 


had no authority to order the grand jury to be completed 
from the by-standers present in court. 


W. R. NELSON, for appellant.—We do not question that 
the court had power to complete the grand jury because of 
the deficiency - but the manner of doing this is pre seribed by 
statute, and the court did not follow the plain reading of 
the law. 

The statute on this subject says, “if fifteen persons duly 
qualified to serve as grand jurors do not appear; or if the 
number of those who do not appear is reduced below fifteen 
by reason of discharges, or excuses allowed by the court, or 
by any other cause, the court must cause an order to be 
, commanding the sheriff to summon 
from the qualified citizens of the county twice the number of 


ente red upon the minute 8 


pe rsons re quis ed to compl le the grand jury . which order the 
sheriff must forthwith execute, and the persons summoned 
by him are bound to appear presently,” &c. This mandate 
of the law was not followed by the court, but it dmprovised 
a mode of its own, and “by order of the court a sufficient 
number of names to complete the grand jury from the by-standers 
pr ese nt in the court-room were placed Upon slips and regularly 
drawn,” 

The court, it seems, declined to pursue the plan laid down 
in the statute—declined to make an order and have it entered 
upon the minutes, commanding the sheriff to summon from 
the qualified voters of the county, twice the number of persons 
required to complete the grand jury. 

This illegality affirmatively appears from the record, From 
the record it seems the court took upon itself the duty of select- 
ing the grand jury, for the record is silent as to any order 
given the sheriff or other officer of the court to summon men to 
complete the grand jury ; it would then appear that the court 
made the selection of the persons whose names should be 
placed upon slips and drawn. 

Our statutes never contemplated that any court should 
thus select a grand jury, but it provided that this should be 
done by the executive officer of the county, to-wit, the sherif, 
and it is very minute as to how this shall be done. 

VoL. LXI. 
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“The court has no power to originate a grand jury y, unless 
the officers charged with the duty of selecting, drawing and 
summoning such jury have neglected to perform their duties, 
and no grand jury is returned _ serve at the term of the 
court.” —O’ Byrnes v. The Stat Ala. p 27. 

It does not appear from a recor] that the “ officer 
charged with the duty” refused or neglected to perform his 
duty. 

We insist that this record discloses, that although this 
grand jury was congregated by order of the court, yet it was 
not done in accordance with Jay w, and is not show n to have 
been selected by an authorized pe rson, to-wit, the sheriff of 
the county, nor were the persons selected taken from “ the 
qualified citizens of the county —O Dyrnes vw The State, 51 
Ala. pp- 28, 2U. 

The ille gality in the formation of (this grand jury appears 
affirmatively from the record, and consequently this court is 
bound to notice it, whether presented to the court below 
or not.—O’ Byrnes v. The Slate, Hy Ala. p- 29; Miller 4 ~The 
Stale, bed Mis 3. 56 ; Hlarringto v. The State, « 36 Ala. 236. 

H.C. TOMPKINS, Attorney -f reneral, contra.—Section 4754 
of the Code provides’ how a deficiency in the number of 
grand jurors shall be supplied. It provides that the court 

shall command the sheriff tosummon from the qualified citi- 
zeus of the county 5% requisite number. The order in this 
case was, that they be summoned from the by-standers in 
the court-room. ‘There is nothing in the law which would 
require the court to order the sheriff to go outside the court- 
room, if a sufficient number possessing the requisite qualifi- 
cations can be obtained, without doing so. Besides, section 
1759 declares that the provisions of the law in relation to 
summoning jurors are merely directory, and section 4889 
provides that no objection can be taken by plea in abatement 
or Otherwise, on the ground that the grand jury was not 
legally drawn or summoned, or on any other ground going 
to the formation of the gl rand jury. The action of the court 
at most was merely irregular, not void.—Battle v. State, 54 
Ala, 93; 55 Ala. 183. 


BRICKELL, C. J.—The practice in criminal cases, which 
has been observed in this State, from an e¢ tly day, and sane- 
tioned by repeated decisions of this court, is, that a defect 
in the indictment which would have been fatal on de ymurrer, 
or error in tLe record of the proceedings, which would have 
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been good ground in arrest of judgment, if that had been 
moved for in the primary court, will on appeal, or writ of 
error, compel a reversal of a judgment of conviction. The 
statute authorizes an amendment of an indictment, but only 
by consent of the defendant, entered of record. We have 
no statute applicable to criminal proceedings, which after 
verdict and judgment, cures errors not previously made the 
ground of objection. On the contrary, the statute is impera- 
tive, that on an appeal, or writ of error, prosecuted from a 
judgment of conviction, “no assignment of errors, nor join- 
der in error is necessary; but the court must render such 
judgment on the record as the law demands.”’—Code of 1876, 
S 4990. 

A motion in arrest of judgment is not confined to the 
indictment alone. That may be sufficient, averring with 
certainty, the commission by the accused of the particular 
indictable offense imputed to him; and yet if may appear 
from other parts of the record, that irregularity, o1 illegality 
has intervened, which vitiates the judgment. 

An indietment is defined by Mr. Bi hop as “a written ae. 
cusation, pre ented on oath by at least twelve of a grand 
jury, ¢ harving il per on named tli rein with “werime which it 
pecially defines, and returned by the grand jury into court, 

here it bheeome matter of record,” 1 Bish, Cr, P, § 141, 
The statutory definition, when taken in connection with the 
provi jon, that twelve of the grand jury must eoneur in its 
finding, | tibatantiolly the sav An indictment is an ae 
cusation in writing, presented by the grand jury of the coun 


ty, charging a Purnan v ith anu indictable offense,’’—Code of 


1s7G, 1782, An indictment proceeds entirely from the 
vrand jury—it is the result of their deliberations on the evi 
denea produced by fore them, ‘The court has no ierency, in 


cuusing the finding of an indictment, and can exercise properly 
no influence, beyond charging the grand jury when impannel- 
ed, as to the duties they are required to perform, or advising 
them on their request subsequently, as to any matter of law. 
While the grand jury is a constituent of a court of crim 
nal juri diction, they are a cdistinet, inde pendent body, and 
must so deliberate and act, free from influence, fear, favor, 
affection, reward, or the hope thereof, proceeding from or 
without the court. They are selected and drawn by a body 
of officers appointed by the statute; and not under any order 
or process made or issuing under the authority of the court. 
When selected and drawn, the clerk of the court, (who is 
one of the officers charged with the duties of selecting and 
Vou, LXI, 
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drawing), issues a venire, directed to the sheriff, commanding 
him to summon the persons so drawn, to appear at the suc- 
ceeding term of the court, and serve in the capacity of grand 
jurors. The names of eighteen persons must be drawn, and 
the venire must correspond to the drawing; it is returned 
into, and becomes a part of the record of the court.—Code 
of 1876, § 4744. “If fifteen persons duly qualified to serve 
as grand jurors do not appear, or if the number of those who 
appear is reduced below fifteen by reason of discharges or 
excuses allowed by the court, or by any other cause, the 
court must cause an order to be entered on the minutes, 
commanding the sheriff to summon from the qualified citi- 
zens of the county, twice the number of persons required to 
complete the grand jury; which order the sheriff must forth- 
with execute, and the persons summoned by him, are bound 
to appear presently, and if necessary to serve as grand jurors, 
under the same penalties as if they had been regularly drawn 
and summoned on the original list of grand jurors for the 
term; and of the persons so summoned, if a greater number 
appear than are necessary to complete the grand jury, the 
names must be written on separate slips of paper, which must 
be folded or rolled up, so that the same may not be visible, 
placed ina box or substitute therefor, and from them must 
be drawn under the direction of the court, a suffleient num- 
ber of names to complete the grand jury,”’—Code of 1876, 
@ ATA, 

An accusation of a criminal offense, not the finding and 
presentment of a grand jury, is not an indietment, and eon 
fers on a court no juriadietion to put the aecused on a trial 
before a petit jury, A verdiet and judgment pronounced on 
auch an accusation are absolutely void, The Cirenit Court is 
acourt of superior jurisdiction; and it may be, if its records 
are silent, or general in their recitals, as to the organization 
ofa grand jury, that the presumption of regularity and 
legality will be indulged to upport its judgment Mut if 
its records aflirmatively disclose, that a body of men ha 
been organized asa grand jury, in violation of the statute 
which preseribe the mode of organizing such a jury, clothed 
with the powel of making presentments which operate as 
criminal accusations against the citizen, all the acts of that 
body must be pronounced yoid—no solicitation, or laches, on 
the part of the accused can cure the illegality. It would be 
ground of motion in arrest of judgment—and if no such 
motion is made, of assignment of error in an appellate tribunal ; 
and if not assigned, it is of that class of errors this court 
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must notice in obedience to the statute, and “ render such 
judgment on the record as the law demands.” —O’ Byrne t, 
State, 51 Ala. 25. 

The present record discloses that a venire was regularly 
issued by the clerk of the court directed to the sheriff of the 
county, commanding him to summon eighteen persons whose 
names, places of residence, and respective occupations are 
stated, to serve as grand jurors. The venire was returned 
into court, but only ten of these persons appeared—three of 
whom were excused. The record proceeds: “ By order of 
the court a sufficient number of names to complete the grand 
jury from the by-standers in the court-room was placed upon 
slips and regularly drawn, and the grand jury stood as fol- 
lows:” (reciting the names of seventeen persons). 

It is apparent the court did not exercise, and did not 
intend to exercise the power the statute confers, of sup- 
plying deficiencies in the panel of grand jurors. The 
order the statute required the court to make, was a direction 
and mandate to the sheriff; and in the execution of the order, 
the statute is imperative; the sheriff must summon, not from 
any designated or limited ¢ ee of persons—not from the by- 
standers who are in, or near to the court-room, but from the 
qualified citizens of the comity Without the agency of the 
sheriff, but in exclusion of it, the court orders a sufficient 
number of names to compl te the grand jury from the by- 
standers in the court-room, to be placed upon slips and drawn. 
The statute imposes on the sheriff the duty and responsibility 
of summoning the persons, from whom a sufficient number 
to complete the grand jury are to be drawn, and the court 
could not exclude him from the performance of the duty, or 
transfer it to another, or assume to perform it. Nor could 
the court limit the summoning to the by-standers in the court- 
room. The statute defines the power of thie court, and the 
exercise of any other power is unnec essary and unwarranted, 
. nnecessary, because before administering the oath to grand, 

r petit jurors, it is the duty of the court to examine them 
in reference to their qui alifications—to ascertain whether 
they “are competent to discharge the duties of grand and 
petit jurors with honesty, impartiality, and inte slligence, and 
are esteemed in the community for their integrity, fair char- 
acter, and sound judgment. Code of 1876, § 4760. If 
there is reason to apprehend, that the sheriff in violation of 
his official oath and duty, woul 1 introduce into the jury box, 
persons wanting in these " qualific ations, or any one of them, 
the preventive must be found in a vigilant and discreet 

VoL, LXI. 
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examination of the persons summoned. If that will not 
avail, it is the only preventive the statutes have provided, 
and legislative aid must be invoked to supply any other. 
The court can not devise another—can not intervene and 
transfer from the sheriff the duty and ‘responsibility the stat- 
ute imposes. 

If the court was correct in limiting the summoning fo the 
by-standers in the court-room, it has an unlimited power in 
this respect, and would then have unlimited power and influ- 
ence in the selection of the persons who were to fill deficien- 
cies in the panel, and to serve in the capacity of grand jurors. 
With equal propriety, the court could have designated the 
particular by-standers from whom the deficiencies were to 
be supplied. ‘The exercise of such a power by the court, 
would be in violation of the spirit of all our legislation, and 
would convert the grand jury from a distinct, independent 
body, drawn and summoned by officers specially charged 
with that duty, into a mere dependency of the court, chosen 
by its absolute will. The practical results of such a power, 
are too apparent to require discussion or statement. There 
is no reason for imputing to the court in this instance, more 
than mere error; but the power exercised, in the hands of a 
capricious, or an unscrupulous judge, would destroy the 
purity and independence of the grand jury, and pervert it 
from all the purposes of its institution.—-O’ Byrnes v. State, 
supra; Portis v. State, 23 Miss. 578; Keitter v. State, 4 Lowa, 
291. The record affirmatively disclosing that this accusation 
is not an indictment—that it proceeds from, and is the act of 
a body of men, organized as a grand jury in violation of 
law—it follows the judgment of conviction must be reversed. 
It is proper to add, however, that the appellant has not been 
in jeopardy, and this judgment will not be a bar to a legal 
prosecution, if he is guilty of the offense charged. Under 
the influence of the statute, (Code of 1876, § 4819,) the cause 
will be remanded, that the accusation may be quashed; the 
prisoner must remain in custody, until discharged by due 
course of law. 
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Ulmer vw. State. 
Indictment for selling liquor without License. 


1, Codeof 1876, section 4204 et, construed,—One of the three offenses 
embraced in section 3618 of the Revised Code was entirely omitted from th 
Code of 1876. Section 4204 of that Code pun hes the sale of vinous oy 
spirituous liquor, without license, in any quantity, when drank about the 
promises; and the succeeding section punishes a sale, whether with or with 
out a license, to minors or persons of known intemperate habits; but th 
third offense,—selling vinous or spirituous liquor in any quantity less than 
a quart,—-was entirely omitted; and henee from December th, N77, the 
date when the Code of 1876 went into effect, until the statute of December 
80th, 1878, which remedied the defect, there was no law punishing the gel] 
ing, without license, of vinous or spirituous liquorin any, the smallest quan 
tity, unless it was drank on the premises, or unless the seller * 
or carried on” the business without license. 

2. Jndictment; whut insufficient.——An indictment which merely charges 4 
sale of vinous or spirituous liquor, without license and contrary to law, & 
is insufficient as to cases falling under section 4204, and 4274 of the Code of 
1876; in the one case it is necessary to aver that the liquor was drank about 
the premises, and in the other, that the accused * 
the business,’’ &c. 


, 
oO. eretiilé 


engage dl in, 


did engage in or carry on 


» what cases covered by section 4806 of Cade of 1876 Under sec 
tion 4806 of the Code, an indictment charging that the defendant ‘gold 
vinous or spirituous liquor, without license and contrary to law,” &c., is suf- 
ficient, when an unlicensed * retailer,” sells liquor of any kind in any quanh- 
tity, if the same is drank on or about his premises, and is also pA for 
violation of any special and local laws; that section, however, applies only 
to unlicensed retailers that were punishable under the Code of 1876, and is 
not sufficient in prosecutions under sections 4205 and 4206 of that ¢ ode. 

1. Same; mhat indictment supe jent, since uct of December Sd, IS87s 
Since the enactment of December 3d, 1878, it would seem that the form of 
indictment pursued in this case is suflicient, in cases where a retailer sells 
vinous or spirituous liquor, of any kind, in any quantity less than one quart, 
or in any quantity, if the same, or any portion thereof, is drank on or abo 
his premises. It has no reference to ‘offenses by licensed retailers, or to the 
offenses defined in seetions 4205 pie Wor 


awed I jv. i Sf 9 @ / follow | l to I 


APPEAL from Cireuit Court of Dallas 

Tried before Hon. Georce HH, Craia, 

The appe Nant, Ulmer, was convicted under an indictment 
found in November, 1878, which charged that before the 
finding thereof, he “ sold vinous, or spirituous liquors without 
license and contrary to law, against the peace,” Ke, 

The evidence showed that within twelve months before 
the finding of the indictment, and in one mile of the town of 
Orrville, in Dallas county, the “defendant, in the fall of 
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1878, sold all kinds of liquor in a temporary bar- “room, | on 
the fair grounds, whilea fair was being held. The defendant 
moved to exclude all this testimony, on the ground that the 
act of the legislature, forbidding the sale of liquor within 
five miles of Orrville—approved ‘March 5th, 1875—and 
which was read in evidence, repealed the general law against 
retailing, and that the offense charged was covered by said 
local act. The court refused to exclude the testimony, and 
defendant excepted. The foregoing was all the evidence. 


The court of its own motion charged the jury, Ist. That if 


they believed from the evidence beyond a reasonable doubt, 
that the defendant did within twelve months before the find- 
ing of the indictment in this cause, in Dallas county, and 
State of Alabama, in any kind or in any quantity, seli any 
vinous or spirituous liquors, and that the same was drank on 
or about the premises where the liquor was sold, then the 
defendant would be guilty, as charged in the indictment. 
2d. The fact that there was a local law prohibiting the sale 
of liquors at or near Orrville, made no difference, and that 
the defendant could be convicted under the general law as 
charged in the indictment, although the evidence showed 
that the liquor was sold in one mile of Orrville, Dallas 
county. The defendant separately excepted to each part of 
said charge, and requested the court to charge the jury “ that 
if they believed the evidence they must acquit the defendant.” 
This charge was refused, and he excepted. The judgment- 
entry recites that a demurrer to the indictment was overruled, 
but the demurrer is not set out. The minute-entry of the 
organization of the grand jury recites, that a sufficient num- 
ber of persons summoned as grand jurors, not appearing, 
“by order of the court a sufficient number of names to 
complete the grand jury from the persons prese nt in the court- 


room, were ~ lace du pon strips maa rec rularly drawn, and the 
grand j jury stood as follows.” 

The various rulin »y which exeeption was reserved, and 
the illegality of the formation of the grand jury, are he: 


assigned as error. 


JOUNSTON & CLARK, for — ‘Ta —The indictment docs 
not pursue any form provided by law; and it was necessary 
that it should have charged every ingredient of the statutory 
offense. It should have cate where the offense was com- 
mitted—the person to whom the liquor was sold—the par- 
ticular kind and the quantity in which it was sold, whether 
vinous or spirituous, and that it was drank on the premises. 


(14) 
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45 Ala. 86; 18 Ala. 112; Code of 1876, § 4785. Thecharge 
of the court should have embodied 7 the ingredients of the 
offense. —54 Ala. 224; 44 Ala. 416; Ala. 181. 

The order as to the ‘completion of the grand jury, was ille- 
gal and without anthority. The Code “prescribes the only 
mode in which the jury ‘could be completed. The statute 
imposes duties on the sheriff, which the order took away 
from him. A body so organized i is not a legal grand jury 
and its indictment is invalid. m 


Henry C. Tompkins, Attorney-General, contra. 


STONE, J.—Section 5618 of the Revised Code is, in sub- 
stance, what had been statutory law in this State for many 
years, except that one provision as to its punishment was 
then of recent enactment.—Code of 1852, sections 1058, 1059, 
3280; Stone & Shepherd’s Penal Code, section 76; Clay’s 
Dig. 554, section 4. As found in the Revised Code, the sec- 
tion provides that if an unlicensed retailer ‘ sells vinous or 
spirituous liquors of any kind in quantities less than one 
quart, or by the quart or less quantity, to any person of 
known intemperate habits, or in any quantity if the same is 
drunk on or about his premises,” must, on conviction, be 
fined, and may be imprisoned, or sentenced to hard labor for 
the county. This section, as will be perceived, embraced 
three distinct offenses ; first, any sale, in quantity less than 
one quart, no matter to whom made, or where drunk ; second, 
any sale in quantity not exceeding one quart, to a person of 
known intemperate habits; third, a sale in any quantity, if 
the same is drunk on or about the premises of the seller. 
This section, as we will hereafter show, has been many times 
construed in this court. It has long been the settled policy 
of this State to tax the traffic in ardent, vinous or malt 
liquors, by requiring that persons engaging therein shall first 
take out a license. In the revenue law of February 19, 1867, 
section 106—Pamph. Acts, 205—it is declared to be a misde- 
meanor in any person who does any act or does any business 
for which a license is required to be taken out, or tax paid 
under certain sections of that act—(retailing spirituous or 
vinous liquors is embraced in them—) without having first 
taken out and paid for such license, or paid such tax; and 
the offender shall be fined double the amount of such license 
or tax so required, This section of the revenue law was 
made section 3652 of the Revised Code. In the revenue law 
approved December Ol, L868, section 111, Pamph. Acts 300, 
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itis declare1, “ That any person who, after the third Monday 
in March in 1869, shall be engaged in, or carry on any busi- 
ness or profession, or do any act, for the doing, prosecuting, 
orcarrying on of which a license is by law required to be taker on 
out, W ithout having paid for and taken out such license, shall 
be deemed guilty ofa misdemeanor, and shall be fined three 
times the amount of such license, and may be confined in the 
county jail not exceeding one year, at the discretion of the 
court.” This court ruled that this section of the revenue 
law defines a new and distinct offense, is not repugnant to 
section 3618 of the Revised Code, and that both statutes 
were of force. Under the former law it was held that any 
one act done in violation of its provisions, exposed the 
offender to its penalties. ‘To sustain an indictment under the 
revenue law, it was held that the accused must have engaged 
in the business; or, where the act constituting the offense 
was not a continuous profession or occupation—(the exhibi- 
tion of a show, for instance—) must have done the act charged 
against him.—Jlartin v. The State, 59 Ala. 34; Mulvey v. 
The Slate 9 13 Ala. 5316 > Lillenst Hi , T he State, 46 Ala. 498 ; 
Cumpbell v. The State, 46 Ala. 116; Hafter v. The State, 51 
Ala. 37; Weil v. The State, 52 Ala. 19; MePherson v. The 
State, 54 Ala. 221; Lawson v. The State, 55 Ala. 

Section 4204, Code of 1876, representing section 3618 of 
the Revised Code, is so altered as to read as follows: “ Any 
person who, not having first procured a license as a retailer 
from the proper legal authority, under the revenue law, sells 
vinous or spirituous liquors of any kind in any qu: antities, if 
the same is drunk on or about his premises, must on convic- 
tion be fined,” &c. It will be readily seen that section 4204 
omits two of the three offenses embraced in section 3618 of 
the Revised Code. Section 4205 provides for one of the 
omitted offenses ; while the other—selling “ vinous or spirit- 
uous liquors of any kind in quantities less than one quart,” 
is nowhere retained. ‘To be “ engaged in, or carrying on any 
business for which a license is required, without having taken 
out such license,” is retained as a misdemeanor, and consti- 
tutes section 4274 of the Code of 1876. It is thus shown 
that after the Code of 1876 went into effeet-—December 9, 
1877—there was no punishment in this State for selling 
without license spirituous or vinous liquors, in any the 
smallest qui intity, unless the liquor was drunk on or about 
the premises of the seller, or unless the seller engaged in, or 
carried on the business, ‘without first taking out & license. 
True, certain other statutory offenses, falling under this head, 
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were retained ; such as selling to minors, students of se hols, 
persons of now n intemperate habits, &c. Those, however 
do not affect this case. 

The indictment in the present case would have been suffi- 
cient under section 3618 of the Revised Code. It is fata ally 
defective under section 4274 of the Code of 1876. An indict. 
ment under that section, to be good, must aver that the 
accused was engaged in, or carrying on the business. Form 
of indictment numbered 30 in the Revised C ode, Retail; ing 
without License, is omitted from the Code of 1876; done, we 
suppose, because the codifiers had materially changed the 
the provisions of section 3618, to which that form was adapted, 
T he later Code, however, contains forms intended to apply 
to this changed section—( No. 4201, 5, 6 of the Code of 1876—) 
numbered 58, 59, 60. But they retained section 4153 of the 
Revised Code, and made it 4806 of the Code of 1876. Tha 
section declares, that “in an indictment for retailing vinous 
or spirituous liquors without a license, it is sufficient to 
charge that the defendant sold vinous or spirituous liquors 
without a lice nse, and contrary to law; and on the trial, any 
act of retailing in violation of law may be proved; and for 
all violations of any special and loc al laws regulating the 
sale of spirituous liquors within the place spec ified, the com- 
mon form of indictment under this section shall be held good 
and sufficient in law.” This section, we hold, makes the 
indictment found in this record sufficient, when an unlicensed 
retailer “sells vinous or spirituous liquors of any kind 
any quantities, if the same is drunk on or about his premises.” 
It would also be good and sufficient for “ violations of any 
special and local laws regulating the sale of spirituous liquors 
within the place specified ;” for such is the language of the 
statute. It applies, however, only to unlicensed retailers 
that were punishable under the Code of 1876, ve would not 


be sufficient, in prosecutions under sections 4205 and 4206 
of that Code. What we here say 1 fers : 1 to the Code 
if 1876, as it was adopted. The emission in the Code has 
been remedied by statute of December 3d, i878, which again 


t 
] 
i 


makes it an indictable offense in any person who sells vinous 
or spirituous liquors of any kind in any quantity less tha 
one quart, without having first procured a license asa retailer. 
Pamph. Acts, 71. The result of this « nactme nt pl vably j 18, 


to restore the fitness and sufliciency of the indictment found 
1 this record, where an unlicensed retailer sells vinous or 
atid ous liquors of any kind in any quantity less than one 
quart, or in any quantity if the same, or any portion thereof, 
Vou, LXI. 
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is drunk on or about his premises. It has no reference to 
offenses by licensed retailers, or to the offenses defined in 
sections 4205 and 4206 of the Code of 1876. 

Some of the rulings of the Circuit Court are not reconcila- 
ble with our views given above, and the result is that the 
judgment must be reversed. But, inasmuch as the facts of 
this case may bring it within the provisions of the statutes, 
as they remained of force after the Code of 1876 went into 
effect, we will remand the cause. 

The question on the organization of the grand jury by 
which this indictment was found, was considered and decided 
in the case of Finley v. The State, ante p. 201. We need 
not consider it farther. That decision will lead to the quash- 
ing of this indictment, when the case returns to the Circuit 


Let the defendant remain in custody until discharged by 


Tn }° 1) r for Vi padi y. 


l. J e Cole; " strucd.—Where repugnant 
statutes are | icorporated in the same Code, the original sta utes, their dates, 
and even their judicial int rpretation Wil: ve Consult .d, to ascertain the leg 


when in nosel.—The eourt traces the 


gin of section 42 14 of the Code of 1876, which authorizes the imposition 
yor tor » count : f Vv 





yf hard | rou 1 (on years on conviction of mur- 

in the second degree, and also of section 4450 of the same Code, which 

‘es that ‘fin all cases where the period of imprisonment or hard labor 

‘more than ‘70 years, the sentence must be to imprisonment in the 

tis - and asthe act fr ym which the pr visions of section 4450 was 

taken, was passed | 1s after the statute incorporate] in section 4296, and 

] ) -d inconsisten ‘ovisions of the Code and laws existing at 

ve, full effect ist be given to section 4459; and the result is, that 

rds fo out,” ave stricken out of 

section 4296 of the Code, and all other of its provisions, which fix as pun- 

shment for crime, imprisonment or hard labor for the county, for a longer 
period than two } ars 

8. E e; wu elev mt.—Where the quarrel arose about taking 

ks out of deceased’s porch by defendant, and the latter when deceased 


. s , , . , en , . . 
asxed why it was done, replied in an angry and threatening manner, without 
for his act, leaving deceased entirely uninformed as to the 
reason, after which they separated, and defendant, about an hour afterwards, 
meeting deceased, without any subsequent altercation between them, or mu- 
ioe 0:3 } . 1 roe " . : 
ial blows, struck the fatal blow,—proof that defendant removed the plank 


giving any reason 
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by direction of the common superior of himself and deceased, having no 
tendency to influence the conduct of the deceased, or to justify or miti; gate 
the act charged against the prisoner, is inadmissible. 

4. Res-yeste; what not part of, and inadmissible in fucor of prisoner, 
The fact that the prisoner an Sealy after the difficulty, in which he atre k 
the fatal blow, made complaint of being hurt hims« If, or that a next 


) 
Ll day 
made an affidavit or complaint before a magistrate, against the lec eased, is 
no part of the ves-yesta, and is inadmissible on the prisoner's | ehalf, when 
tried for murder. 


APPEAL from Circuit Court of Wilcox. 

Tried before Hon. Joun K. HENRY. 

The appellant, Emanuel Steele, was indicted for the mur- 
der of James Herbert, a/ias Captain Herbert, found guilty 
of murder in the second degree, and sentenced, in accordance 
with the verdict, to ten years imprisonment at hard labor for 
the county. 

The evidence shows that Steele and the deceased were both 
tenants of Mrs. Mathews, and lived on her plantation which 
was managed by one Forniss. About an hour before de- 
ceased was killed, he and the prisoner were heard quarrel- 
ing. Deceased asked him, “ why did you take up the plank 
from my floor?” Defendant replied, ‘ I would have torn 
you wp, if you had been there.” Deceased replied, “ If you 
talk that way, I will go and get the planks.” One witness 
for the State testifies that in reply to this the prisoner said, 
“If you take the plank I will kill you.” Another witness 
testified that after prisoner’s rem: ark that he would have torn 
deceased up if he had been there, the deceased replied, “ If 
you can’t give me more satisfaction, I will go and get my 
plank,” when defendant replied if he did he would kill him. 
No blows passed at this time. Shortly after this, probably 
not over an hour, deceased went to some ‘ bars,” in the 
direction of the gin-house, and a “lick” was heard. It was 
then dark. Defendant was seen at the “ bars” about this 
time. Witness went to the bars and found deceased stagger- 
ing. He had received a blow on the left temple, from which 
he became speechless, and died two days afterwards. One 
witness for the State testified that he saw a blow pass at the 
bars, but he could not tell who struck it, but immediately 
afterwards he heard defendant say, “ I will kill you.” This 
witness and others testified, that “some plank from the 
piazza or gallery of the house occupied by dec eased had bee m 
removed by the defendant and used in fixing the gin-house.” 
The evidence showed that the “bars” spoken of, were in 
the direction where the gin-house was, from the place where 
the quarrel occurred. It was also shown by the State, that 


Vou. LXI. 
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after the difficulty prisoner went to a house about two miles 
~ salled out his brother-in-law, told him he “ had knocked 

Captain Herbert in the head, and asked witness to go and 
see about it.’ 

It was proved in behalf of defendant that the plantation 
where the difficulty occurred, and on which prisoner and de- 
ceased both lived, belonged to Mrs. Mathews, and that she 
“had not rented the house to decased, but only loaned it to 
him,” during good behavior. It was shown that Forniss 
was manager, and had control of it and the property thereon. 
The bill of exceptions recites, “the said Forniss was then 
asked by defendant, whether or not at the time of said diffi- 
eulty, he (Forniss) had given any order or direction to de- 
fendant in reference to any plank on said place?” The court 
on the objection of the solicitor, refused to allow the witness 
to answer, and defendant excepted. Forniss was then asked 
by defendant, ‘ whether or not he had, previous to said diffi- 
culty, given the defendant any order or direction in reference 
to the use of any plank be longing to or connected with the 
house at that time oceupied by deceased?” The court, on 
objection of the solicitor, refused to allow the witness to an- 
swer, and defendant excepted. Forniss having testified that 
defendant, after the blow was struck, had ridden on a mule 
to witness’ house, which was four miles from the place where 
the difficulty occurred, the defendant asked “ whether or not 
at that time defendant made any complaint of any injury to 
his person?” The court, on objection of the solicitor, refused 
to allow the witness to answer, and defendant excepted. The 
defendant introduced witnesses who testified that they had 
examined his person next day, and found bruises over the 
region of the kidney, and it was also shown that though be- 
fore this prisoner was a hale and hearty person, he after- 
wards suffered from a hematuria, which physicians, who were 
examined, testified could be produced by such a blow, and 
also by exposure and cold, 

The defendant then introduced one Valtz, a justice of the 
peace, who lived a few miles from the place where the diffi- 
culty occurred, and after proving by him that the defendant 
came to him on the morning of the next day after the difti- 
culty, asked the witness: Did or did not defendant when 
he came to your house make complaint before you?” The 
court, on the objection of the solicitor, refused to allow the 
witness to answer, and defendant excepted. A similar rul- 
ing was made and exception reserved to the refusal to allow 
this witness to state, ‘whether defendant then made any 
affidavit before him.” 














216 SUPREME COURT (Dec. Term, 


[Steele v. The State. ] 


The various rulings to which exception was reserved are 
now assigned as error. 


R. GAILLARD, for appellant.—1. The evidence of the State 
put the prisoner in the.attitude of a trespasser, and in the 
wrong in taking the plank. Why the plank was taken, thus 
became material. It also tended to rebut previous malice, 
It tended to throw light on the quarrel.—J/i/burn v. State, 1 
Md. 1; State v. Pellus, 2 Halstead, 220; 1 Swann (Tenn,) 
248; 19 Ohio, 302. 

2. The complaint prisoner made of pain when he went to 
Forniss’ house, was admissible evidence.—! Phillips on Evi- 
dence, p. 182; Best, Law of Evidence, p. 887, note a; John- 
son vw. The State, 17 Ala. 618. If proof had been allowed as 
to the complaint prisoner made before the justice, it would 
have shown the bona fides of his former complaint of inju- 
ries, and have shown that he did not fear an investigation. 


H. C. Tompkins, Attorney-General, contiia.—1. The de- 
clarations of defendant to Mr. Forniss were clearly inadmis- 
sible. Such declarations may be admissible to prove the 
character of an injury, when the fact that there was an injury 
has been otherwise proven, but they can not be admitted in 
a case like this, where they would be the only evidence that 
deceased had struck defendant a blow. If they were, a de- 
fendant would be permitted to make evidence for himself. 
But this declaration was inadmissible, even if there had been 
other proof of an injury; for such declarations made when 
there has been an opportunity to think over the matter in 
reference to projected litigation, are inadmissible. The evi- 
dence that defendant had made a complaint, and taken out 
on the day after the difficulty, a warrant for his victim, 
whom he knew was at the very moment lying speechless and 
senseless from the eilects of the blow he had given him, was 


even a more glaring effort to override the salutary rule that 


a person shall not be permitted to manuf 
his own behalf than the other, and t! 

refused to admit the proof of either fact.—1 Whar. on Evi- 
dence, § 268; Flal/ v. State, 40 Ala, 69! 

2. The refusal of the court to permit the defendant to 
show that he had been authorized by Mr. Forniss to remove 
the lumber, was clearly not erroneous under the ecireum- 
stances of this case. When defendant was approached by 
‘deceased about the matter, he eave no such reason therefor. 
The proof is undisputed that defendant’s only answer, when 

VoL. LXI. 


eture evick nee in 


ie court very properly 
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questioned, was, “if you had been there, I would have torn 
you up. He did not claim to have had any authority from 
any one to do so. The proof fails to show any provocation 
whatever for the blow, and can the fact that defendant had 
instructions to remove the plank, in any w ay justify him in 
taking the life of deceased, or reduce the grade of his offense? 
He refused to give deceased his authority for doing so when 
called upon by him to do so; but now that he has deprived 
him of his life, seeks to justify it by showing that he had 
authority for removing the plank. 


STONE, J.—The following two provisions are embodied 
in the Code of 1876: Section 4296, ‘ Any person who is 
guilty of murder in the second degree must, on conviction, 
be imprisoned in the penitentiary, or sentenced to hard labor 
for the county, for not less than ten years, at the discretion 
of the jury.” Section 4450, after declaring the different 


modes of punishment, contains = grog “Tn all cases in 
’ ° ’ , . 

which the period of imprisonment, or hard aan is more 

than two years, the sentence must 44 to the pe nitentiary.” 


1 > 4 


These two ciauses are iIncompatibie W ith each othe r, and can 

t both be enforced. _ We know as fact that section 4296 of 
the Co le is but a copy of section 3654 of the Code of 1867, 
which is itself a copy of section 112 of Stone & Shepherd’s 
Penal Code, adopted February 23, 1866.—Pamph. Acts, 121. 
We know, too, that the clause of section 4450, Code of 1876, 
copied above, became law long after the Revised Code of 
1867 was adopted, by foree of the act “ To provide for the 
punishment of persons convicted of crimes in certain cases,” 


approved March 7, 1876.—Pamph. Acts, 287. ‘The Code of 


1s76 did not become operative and binding, until thirty 
days after the Governor’s proclam: ition . The proclamation 
vas issued November 9t 1877, and henee that compilation 
became the law of the ‘ated d December 9th, 1877, ‘yom the 
date of the st tute, March wth. 1876, which declared that 
hen “the period of imprisonment or hard labor is more 
than VO Vers, the sentence must be to the pen itent lary,” 
till the d y th Code went into effee ‘ December Oth, 1877, 
there could be no sentence to hard Sook for the county for 
. period longer than two years. The act of March 7, 1876, 


‘cessary implication, repealed all provisions of our 
de, which authorized punishment by hard Jabor for 
ity, fora longer term than two years. This repeal 
changed a great many sections of the Code, and among the 
rest, it struck from section 3654 of the Revised Code, de- 
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claring the punishment for murder in the second degree, the 
words, “or sentenced to hard labor for the county.” So that, 
for offenses committed during that interval, of the higher 
grades, and requiring imprisonment extending beyond two 
years, the sentence must of necessity have been to imprison- 
ment in the penitentiary. What effect has the incorporation 
of both these provisions in the Code? We have seen they 
are repugnant, and can not both stand. Which shall yield 
to the other? It is our duty to carry into effect the inten- 
tion of the legislature, to be gathered from their language, 
In Thompson v. The State, 20 Ala. 54, this court said, “the 
inartificial manner in which many of our statutes are framed, 
the inaptness of expressions frequently used, and the want 
of perspicuity and precision not unfrequently met with, often 
require the court to look less at the letter or words of the 
statute, than at the context, the subject-matter, the conse- 
quences and effects, and the reason and spirit of the law, in 
endeavoring to arrive at the will of the law-giver.” And in 
Sinith v. Smith, 19 Wise, 522, and Bishop v. Schneider, 46 
Mo. 472, the several courts considered the effect of abridg- 
ing and embodying statutes in a code, and consulted the 
original statutes, their date, and even their judicial interpre- 
tation, in arriving at a proper construction of the legislative 
intent. ‘In each case, though the statutes had been changed 
in phraseology and in arrangement, they gave effect to them 
as framed by the legislature. As we have said, the two sec- 
tions of the Code are incompatible, and we can not give 
effect to both. We think we carry out the legislative will 
by giving full effect to section 4450 of the Code, and hold- 
ing, which we do, that the words, “or sentenced to hard 
labor for the county,” are stricken out of all statutes which 
provide, as a punishment, imprisonment or hard labor for a 
period longer than two years. It results that the conviction 
in this cause must be reversed. 

We do not think the Circuit Court erred in its several 
rulings on the introduction of evidence. The fact that For- 
niss, the manager, gave the defendant instructions to take 
plank from the piazza of the deceased, could not have shed 
any light on the circumstances of the killing, or the motive 
or animus of the deed. If all or any of the testimony bear- 
ing on this question can be relied on, the defendant did not 
inform deceased that he had been instructed by their common 
superintendent to take the plank. There was nothing in the 
language of the deceased, as testified to, to give offense, unless 
the tone or manner was insulting. Of this the record says 

VoL. LXI. 
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nothing. The reply of the accused was rude, and calculated 
to irritate. If, instead of the remark, “I would have torn 
you up if you had been there,” the deceased had been in- 
formed that the planks were taken in pursuance of the orders 
of Forniss, the superintendent, it is not likely that further 
altercation would have ensued. But, according to the testi- 
mony, the parties separated after this, and the fatal blow was 
struck about one hour later. Only one witness saw the blow 
inflicted. Others testify to having heard it. No one speaks 
of mutual blows, or of any altercation or words at that time. 
We can not perceive any tendency in the testimony rejected, 
uncommunicated as it was to the deceased, ealeulated to influ- 
ence the conduct of the deceased, or to justify or mitigate 
the act charged against the defendant. 

That defendant, an hour or more after the blow was struck, 
made complaint, or complained of injury to his person, he 
had no right to prove in his own defense. The customary 
exclamations of present pain or suffering, as a general rule, 
are independent and primary evidence. The offer’ in this 
case does not fall within the rule. Nor can we perceive any 
principle, on which defendant’s complaint to the justice, or 
afidavit made, could ‘be made evidence for him. Reversed 
and remanded, but the prisoner will remain in custody until 
legally discharged. 


+ 

u 
4 
t 


Mitchell v. Pitts and Henry. 
Attachment. 


1. Judyment ; what not grounds for reversal of. —A correct judgment will 
not be reversed, even though a wrong reason may be given for it, e. g., as where 
the court orders pleas in abatement to be stricken from the file, because not 
filed in time, and the affidavit and writ of attachment plainly show the falsity 
of the pleas. 

2. Affidavit for attachment ; what sufficient.—An affidavit for attachment, 
made by the attorney of a non-resident creditor, which states that affiant is 
“informed and believes, und therefore states,” that defendant, who is also 
a non-resident, is justly indebted, &c., is not defective. 


APPEAL from City Court of Selma. 

Tried before Hon. JoN. HARALSON. 

This was an original attachment sued out by the appellees, 
Pitts and Henry, on the 20th day of November, 1876, against 
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the appellant Mitchell, and returnable to the City Court of 
Selma on the first Monday in January, 1877. 

The affidavit states that one of the attorneys for the plain- 
tiffs appeared before the clerk, and after being sworn, stated 
that he is an attorney for said Pitts and Henry, “and that 
he is informed and believes, and therefore states, ‘that Henry 
P. Mitchell is justly indebted to W illiam J. Pitts, and George 
Henry, who are residents of the State of Maryland, in the 
sum of one hundred and sixty-two dollars and _ thirty-four 
cents, by promissory note, dated Sept. 16th, 1876, and due 
on demand, and that said Henry P. Mitchell resides out of 
the State of Alabama, and that according to the best of affi- 


ant’s knowl cd re and belief, said Mitche ‘11 has not sufficient 
property » n the State of his residence _where from to sat- 
isfy the Pace due to said Pitts and Henry as aforesaid, and 
that an attachment is not sued out for the pr irpose of vexing 
or harrassing the said Henry P. Mitel 11.” The writ of 
nt ichme? C reci es that = whereas W. a. Pitts, aa G orge 
Henry, by their attorney, S. W. John, hath complained on 
oath, &e., that Henry P. Mitchell is justly indebted to said 


Wm. J. Pitts, and George Henry, to the amount of one hun- 


\ 
dred and sixty-two dollars and thirty-four cents, and oath 
havine been made that said Henry P. we resi hes out of 
the State of Alabama, and the said Wm. Pitts, and George 
Henry, have given bond and security te to the act in 


such cases made and provided, and made oath that the attach- 
ment was not sued out for the purpose of vexing or harrass- 
ing the said Henry P. Mitchell,” therefore the sheriff was 
commanded to attach so much of the estate of said Mitchell, 


&e. The attachment was levied on lands of the defendant 
on the day it was issued, and returned according to its man- 
qaate 


+ ee ’ 1 ¢ 
A tne vanuary term, 18//, the d fendant neg ppeared 

. ‘7 ’ “4 . ? > 1? 
speck * DV counsel { rtne purpose oO: nilnys pleas i In abate- 


] 
ment,” and plead in abatement, Ist, that the attachment does 
not show any debt or demand was justly due by defendant 
to plaintiffs in the suit; 2d, that the attachment does not 
state the amount of plaintiffs’ demand and that it is justly 
cl by defendant; 3d, th chment was wr ngfully 
} ’ ’ ’ 4 
anu nprope ssued, tne alida on n ch the writ was 
predicated not having stated the amount of aay ad debt 
} ] S shes € : - = -_ I: , 2) 
or demand, and that it was ius duc as juired by law. 
“The complaint and affidavit o ‘oh said attachment 


“issu dw were written on the same wads r and at the same time, 
and the complaint ace companie d the affidavi it and attachment 
VOL. LXI. 
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into the hands of the clerk, and were received by him to- 
gether, but the complai nt was n¢ ver sepal ‘ately endorsed by 
the clerk as filed.’ The court struck the plea s from the file, 

on motion of the pli iintiffs, on the ground that they were not 
filed within the first three days 6f the return term. The 
defendant excepted to this action of the court, and thereupon 
declined to appear further on the cause, which proce eded to 
judgment against him. 

* The ruling of the court is now assigned as error. 


STERRETT & MABRY, for appellant. 


FELLOWS & JOHN, contra.—It was within the discretion 
of the lower court to strike from the files pleas filed after 
time for pleading was past. The pleas had nothing to stand 
on, being flatly contradicted by the record, and therefore no 
harm was done, even if the motion to strike from the files 
was erroneously granted. Appellant had an opportunity to 
plead in bar, and refused to do so. Dilatory pleas are not 
favored. 


MANNING, J.—Whether the reason assigned in the mo- 
tion for taking the pleas in abatement from the file in this 
cause, was a sufficient one or not, for granting the order that 
it be done, we are of opinion that there was no error in the 
ruling of the court. The averments of the pleas in abate- 
ment are—Ist, that the attachment “ does not show that any 
debt or demand was justly due,” &c.; and 2d, that the affi- 
davit on which it was founded ‘ does not state the amount of 
the plaintiffs’ debt or demand, and that it is justly due,” 
&e., “as required by law.” 

But on referring to the attachment, we find no such defect 
as is alleged in it. In that particular the writ is without 


fault. In re spect to the affidavit: It shows that the person 
i ] 4 q y 2 1m 1 “y+ Ve ~T 

who made it was attorney for plaintiffs, who resided in Ma- 
ryland, and that affiant “is informed and believes and ihere- 
fore states” that gor lies (who was also a non-rée ien 

“is justly indebted to plaintiffs in the sum of $162.54, by 
promissory note dated September 16, 1876, wi due on de- 


mand.” 

If it was supposed by counsel who filed the pleas that the 
recital in the affidavit that affiant was 7 formed and believed 
that defendant was indebted, &c., impaired the efficiency of his 
averment thereupon made, of such indebtedness, we do not 
agree with him. In such a ease as the present, where both 
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parties reside out of the State, it is almost impossible that 
an attorney residing in it and at a distance from the parties 
to the transaction, can absolutely know that the debt is sti} 
due and unpaid. The debtor might have discharged it since 
the creditor last communicated with his attorney—perhaps 
to some other agent of the creditor, if not to himself. §o 
other causes, for which writs of attachment may issue against 
debtors, and which according to the statute, must, when they 
constitute the reason for issuing such writs, be as positively 
sworn to in the affidavits, as the indebtedness of defendants, 
are of a nature which prevents it from being positively known 
whether they are true or not. Among these causes, are the 
following: that the defendant “is about to remove out of the 
State,” or “to remove his property out of the State,” or “to 
dispose of his property fraudulently.” These things consist 
in the intention of other persons. And if “the plaintiff, his 
agent or attorney,” who by law may make the oath, must 
positively know them to be true, before he may swear to 
them, it could hardly ever happen that such causes would be 
available in any instance. 

[t will be observed that the oath in this case is, not merely 
that plaintiff is informed and believes that defendant is 
justly indebted, &e.—but “ that he is informed and believes 
and therefore states” that he is indebted. The averment of 
indebtedness in this way, is allowable when made by an 
agent or attorney. Besides the security against improperly 
proceeding by attachment, which the oath. affords, if the 
cause alleged be not true in fact, the defendant is entitled to 
an action on the bond required for his indemnity. 

The pleas in abatement plainly appearing upon inspection 
of the writings not to be sustained by the contents of the 
papers in the cause, to which they referred, there was no 
error in ordering them to be taken from the file, in order 
that the suit be prosecuted to a conclusion. 

Let the judgment of the City Court be affirmed. 


NOTE BY REPORTER.—After the delivery of the foregoing 
opinion, the appellant applied for a rehearing, and filed in 
support thereof the following argument : 


In Hall and Curry v. Brazelton, 40 Ala. 406 and 408, in 
opinion, the court says that “the statute in imperative lan- 
guage requires a sworn statement of the amount of the debt 
or demand, and that it is justly due”—this is the language 
of the Code.—§ 3255; Sims, Harrison & Co. v. Jacobson & 

VoL. LxI. 
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(o. 51 Ala. 136 and 188 in opinion ; Hall and Curry v. Bra- 
zelton, 46 Ala. 359. 

We especially call the attention of the court to Dyer v. 
Flint, 21 Illinois, 80, where a statute almost identical with 
our own, was construed by the Supreme Court in an attach- 
ment suit against a non-resident. The court there held that 
the affidavit made by the plaintiff’s agent or attorney as to 
the existence of the debt, on information and belief, was not 
a sufficient averment of the existence of the debt.—18 
Wend. 611. 

Under section 3258 of the Code a non-resident, by his 
agent or attorney, may sue out an attachment against another 
non-resident of the State, but must make the oath required 
as in other attachment cases, and then may state on informa- 
tion and belief that the defendant has not sufficient property 
within the State of his residence wherefrom to satisfy the 
debt. This section applies to plaintiff’s agent or attorney, 
as well as to himself. 

Under section 2568 of the Code, executors and adminis- 
trators may file claims against insolvent estates on informa- 
tion and belief; these are expressly permitted by statute, 
buteven here the Supreme Court says in Pickle’s Adminis- 
trator v. Ezzell, 27 Ala, 623, that knowledge of the correct- 
ness of the claim and that it is due, must be averred, and in 
Lay v. Clarke’s Administrator, 31 Ala. 409, the affidavit 
must show that the claim is a just and subsisting demand. 


The following response was made thereto by MANNING, J.: 

The judgments of this court are rendered upon the rulings 
and action of the court appealed from, not upon the reasons 
assigned for them; though these when known to us, of 
course, receive our consideration. A correct decision is not 
reversed, even if a wrong reason is given for the decision. 

If we had any doubt of the correctness of our judgment 
in this cause, we would grant the application for a rehear- 
ing; but as we have none, it is onr duty to overrule it. 
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Lyon wv. The State. 
Indictment for Laree ny of Part of Outstanding Crop. 


1. Indictment; suficiency of.—MeDowell v. The State, ante, p. 172, fol- 
lowed as to the sufficiency of an indictment which, for want of a specifica 
gation as to the time of the commission of the offense, does not disclose 
affirmatively that the act charged, was done subsequent to the passage of 
statute making it a punishable offense. 

2. Arrest of judgment; what not ground for.—Judgment will not be ar- 
rested, because the christian name of the owner of the stolen property was 
designated by initials only, instead of being given in full; especially where 
the prosecutor wrote his name as set forth in the indictment, and was as well 
known when designated in that way, as when his christian name was given 
in full. . 
3. Larceny of part 
One hired to pick cotton, who after gathering it converts it to his own use, 
can not be convicted of the statutory offense of ‘‘ larceny of part of outstand- 
ing crop,’’ unless at the time of gathering it, he had the present felonious 
intent to steal it; and where he had the right to retain possession, until the 
cotton was weighed at the close of the day, the mere fact that after picking 
the cotton he secreted it, will not of itself justify the finding that he had the 
felonious intent to steal it, at the time he was picking it. 


iuC- 


of outstanding crop; proof, ”" hat necessary to constitute 


APPEAL from Perry Circuit Court. 

Tried before Hon. GEoRGE H. CRAIG. 

The appellant was convicted under an indictment found 
on the 22d day of March, 1878, which charged that he 
“ feloniously took and carried away, twenty pounds of cot- 
ton, a part of an outstanding crop of cotton, the property of 
B. A. Rush,” &e. 

On the trial, the State introduced one Benjamin A. Rush, 
who testified that he was the person named in the indict- 
ment, as the owner of the property alleged to have been 


7 1 - - a . > Yr se .j 3 ) a 
stolen, and he was known as Ben or B. A. Rush, and that he 


signed his name B. A. Rush. This witness testified that he 
employed the defendant to pick cotton for him, and agr d 

shat . . 4 > ——— . —_ +1, nt 
to give him a certain amount per hundred pounds—the cot- 


ton so picked to be weighed at the close of cach day, and to 


remain in the possession of the defendant until weighed; 


. . 'y cai 
that under said contract or agreement the defendant picked 
° . > e ° 1 ¢hat 
cotton one entire day, in the field of the witness, and that 


about 11 o’clock of said day, the father of defendant, who 
was at the time picking cotton with him, and with other 
hands for witness, asked witness, in the presence of the de- 
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fendant, if he and defendant could go to another part of said 
cotton field and pick, to which witness consented, and de- 
fendant and his father went to pick in the place mentioned, 
which was near a skirt of woods, and near the house where 
the defendant lived, and that no one else was picking cotton 
at or near this place. This witness rode up to the place 
where defendant was picking, and when within about one 
hundred yards, saw defendant, who had filled the sack he 
was picking in, go with it out of the field into the skirt of 
woods, and the witness did not see defendant after he entered 
the woods, but soon after saw him get over the fence near 
the house where he lived, and soon after defendant re- 
turned with the sack empty, and continued to pick cotton 
during the remainder of said day, and all this occurred in 
Perry county, and within twelve months before the finding 
of this indictment. The defendant introduced his father, 
Henry Lyon, as a witness, who testified that he picked cot- 
ton with defendant all day, and that he did not see him take 
any cotton from the field. The defendant also proved a good 
character for honesty. Rush being recalled by the State tes- 
tified that he knew the character of Henry Lyon, and that 
he would not believe him on oath. This was substantially 
all the testimony. 

The court, of its own motion, charged the jury, that “if 
the evidence in the case satisfied them, beyond a reasonable 
doubt, that the defendant feloniously took and carried away 
cotton, a part of an outstanding crop of cotton, the property 
of B. A. Rush, with the intention of converting said cotton 
to his own use or depriving the owner of it, in Perry county, 
and before the finding of the indictment in this case, then 
the defendant would be guilty as charged in the indictment ; 
that the fact that he was employed to pick the cotton for B. 
A. Rush, would not excuse him, if he had the intention to 
steal it while severing from the stalk or picking it, and with 
such intention did pick said cotton and feloniously take and 
carry it away, with the intention to convert it to his own use 
or deprive the owner of it.’ 

The defendent requested separately the following written 
charges: Ist. “If the jury believe that the defendant came 
legally into the possession of the cotton alleged in the indict- 
ment to have been stolen, they must acquit the defendant.” 
2d. “If the jury believe the ev idence, the defendant had the 
right to pick the cotton and take it into possession ; and if 
he had the right to pick it and take it into possession, then 
the cotton ceased to be a part of the outstanding crop, and 
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the defendant can not be convicted of the larceny of a part 
of an outstanding crop of cotton under this indictment,” 
3d. “If the defendant had the right to pick the cotton and 
take it into possession, and if at the time of the picking and 
taking into possession, he had no intent to steal the cotton, 
and such intent arose after that time, then the defendant can 
not be guilty of larceny, but may be of embezzlement,” 
4. “Tf the jury believe from the evidence that the defendant 
came into possession of the cotton alleged to have been stolen 
by him, by virtue of his employment, the jury can not con- 
vict him.” 5. “If the jury believe from the evidence that 
Mr. Rush employed this defendant to pick cotton for him, 
and agreed to give him so much per hundred, and this de- 
fendant took a part of the said cotton before it was weighed, 
he can not be convicted of larceny.” 6. “If the jury be- 
lieve that the christian name of Mr. Rush is Benjamin, there 
is a fatal variance between the indictment and the proof, and 
the jury can not convict the defendant.” 7. “ That the cot- 
ton was no longer a part of an outstanding crop after it had 
been picked, and if the intent to steal was formed after the 
severance, the jury must return a verdict of ‘not guilty; 
for in such case the offense was not grand larceny as charged 
in the indictment.” 

The court refused to give each of said charges, and the 
defendant separately excepted to each refusal. 

After conviction, the defendant moved in arrest of judg- 
ment—1. “ Because the indictment in this case alleges that 
the offense therein described was committed before the find- 
ing thereof, but does not show that said offense was com- 
mitted after the act entitled ‘ An act to amend section 3706 
of the Revised Code of Alabama,’ approved February 20, 
1875, became the law of this State.” 2. “ For aught that 
appears in and by said indictment this defendant may have 
taken the property therein described before the said act went 
into force and effect, and became the law of this State.” 
3. “ T'.at the property therein alleged to have been taken, is 
not described with sufficient certainty.” 4. “ That said in- 
dictment does not set forth the christian name of the owner 
of the property therein alleged to have been taken, or show 
that it was to the grand jury unknown.” 

The court overruled the motion,and sentenced the defend- 
ant to two years hard labor for the county. 


E. M. Vary, for appellant.—The indictment is fatally 
defective, because it fails to allege the time when the de- 
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fondant committed the alleged offense. The defendant was 
indicted for the larceny of part of a growing crop, which 
offense was created and made grand larceny and a felony by 
the act of March 20, 1875. Prior to that time, the severing 
and carrying off of a part of the outs standing crop was a 
mere trespass, and this act became the law ‘of this State 
thirty days after the adjournment of the legislature which 
enacted it, to-wit, on the 22d day of April, 1875. At com- 
mon law it was necessary to allege the time at which or 
within which the offense was committed.—Clarke’s Manual, 
§ 2180, and authorities cited ; Bishop Crim. Procedure, vol. 
1, § 239, et seg. Under the statute, it is not generally nec- 
essary to allege the time, but the offense may be alleged to 
have been committed on any day before the finding of the 
indictment, or i before the finding of the indict- 
ment.—Code of 1876, § 4788. It has been decided by this 
court that an pho be for a misdemeanor, not alleging 
the time within which the offense was committed, is in legal 
efect a charge that the offense was “ane nga within twelve 
months before the indictment was found; or, in other words, 
it covers the entire time, previous to the finding of the in- 
dictment, not within the bar of the statute of limitations, 
and if the | law under which the indictment is found has been 
in force for a period of time less than the time necessary to 
perfect the bar of the statute, the indictment is b: See 55 
Ala. 167; 24 Ala. 672. There is no limitation of time 
within which a prosecution may be commenced for grand 
lareeny.—Code of 1876, § 4640.’ Under these principles an 
indictment like the present, is bad; for it is, in legal effect, 
a charge that the offense was committed at any time within 
the life of defendant; and the law under which the indict- 
ment is found, has only existed since the 22d of April, 1875. 
Prior to that time the offense charged did not exist. The 
owner of the prope wty should have been described in the 
indictment by his christian name. Such was the rule of the 
common law, and there is no statute changing the common 
law in this respect. The case of Thompson v. State, 48 Ala. 
165, is opposed to rules of common law, and the preponder- 
ance of judicial authority, is calculated to induce negligence 
and carelessness, and should be overruled.—See 53 Ala. 476 ; 
Pomeroy’s Archbold, vol. 1 »p. 245. C harge number seven 
should have been given. ‘Af ter the cotton was severed, it 
ceased to be part of an outstanding crop; and if the intent 
to steal it. was formed after the severance, the offense could 
not be grand larceny.-—-See 55 Ala. 116; 54 Ala. 238; 53 
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Ala. 474. The appellant had the right to the possession of 
the cotton, until it was weighed ; until that time the : alleged 
owner had no right to the possession, and it is immateria] 
whether the defendant ke pt the cotton in the field or carried 
it to his house. The defendant came into the possession of 
the cotton by virtue of his employ ment,and was in the legal 
possession of it at the time of the alleged taking; and there 
is no proof that he failed to deliver all he picked at the 
close of the day, as required by his contract. The evidence 
shows a bailment, and the defendant could not be guilty of 
the offense charged in the indictment. 


H. C. Tompkins, Attorney-General, conira.—The case of 
Molett v. State, 33 Ala. 109, settles adversely to appellant 
the objection that the indictment failed to allege the time of 
the commission of the offense. The point as to the suffi- 
ciency of the designation of the owner of the property, by 
his christian n: ume, was fully considered and decided in the 
ease of Franilin v. State, 52 Ala. 414. It was there ruled 
that the initials were sufficient. The defendant’s offense, if 
any thing, was larceny. He could not have been convicted 
of embezzlemet upon the facts. He had no property in the 
cotton, either general or special; nor did he have the use of 
it. It was, while in the field, in the possession of Mr. Rush, 
and defendant was a mere servant, to pick and convey it 
from the field to the cotton-house. It remained in the con- 
structive possession of the owner, during the whole time. 
State v. Self, 1 Bay, 242; 2 Bish. Crim. Law, 818, 837; 33 
Ala. 416. 


MANNING, J.—It is ec harged i in this cause, that “ before 
the finding of this indictment,” defendant “ feloniously took 
and carried away twenty pounds of cotton, a part of an out- 
standing crop of cotton, the property of B. A. Rush,” &e. 

The first ground upon which the motion in arrest of judg- 
ment is based—the omission of a limitation to the time, when 
the offense is alleged to have been committed, to a period 
subsequent to the enactment of the ry creating it—was the 
subject of ‘consideration in the case of Ale Dowell v. The Stat 
ante p. 172. And onthe authority of that case, we hold the 
res a 5 endaie d insufficient to support the motion. 

Nor, under the practice now established and which this 
court has recognized, though often reprehending it, can we 
hold that the motion to arrest ought to have prevailed because 
‘the christian name of the owner of the cotton involved, was 
Vou. LXtI. 
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not set out entire instead of by initials; it being proved that 
he commonly wrote his name B. A. Rush, and was known by 
it as well as by the name of Benjamin A. Rush.— Thompson 
V. State, 48 Ala. 165; Morningstar v. State, 52 Ala. 407 ; ° 
Franklin v. The State, id. 414; Gevil v. State, 53 Ala. 
480. In this last case, in reference to the accused him- 
self, as distinguished from one not a party to the cause, 
we said: “ However proper it may be in the hurry of 
daily life, and unimportant occasions, to write one’s own 
name or the names of others, in the shortest intelligible 
manner, it is not allowable to do so, in so grave and solemn 
an instrument, as an indictment by a grand jury under oath, 
which denounces the person denominated in it as a violator 
of the law, with the intent to have him sought out from the 
rest of the community and arrested and brought to punish- 
ment. And solicitors and grand jurors ought to be diligent 
tu find out and insert in their indictments the true names of 
those whom they thereby accuse,” (p. 480). It often hap- 
pens that there are in a communi ity more persons than one 
of the same surname and whose christian or baptismal name 
though different, begin with the same initial letters. And 
much undeserved reproach and cruel injury might be in- 
flicted, especially after a. generation had passe cd, upon the 
family of one, by the fact that another of f them, had been 
indicted and convicted of larceny, perjury or some other 
heinous crime, by a surname and initials which equally well 
described both. Such evil was prevented by the common 
law practice of designating the person accused in the indict- 
ment, by his place of residence, occupation and station in 
society, as well as by his true and entire name, when this 
could be ascertained. And since the former particulars are 
not now required, and are rarely used, it is only the more 
important that a grand jury sh ould, in the words of their 

ath, “diligently inquire” concerning the true christian 
name of a person to be presented as a criminal, before they 
indict him by initial letters, because “‘ his name is unknown 
to” them. The _ atute says the indictment “ must be certain 
as to the person charged ;” and it is a duty to take pains to 
make it so.—Code of 1876, § 4786 (4113). 

The prosecution is under the statute which makes the 
felonious taking and carrying away of a part of an outstand- 
ing crop of cotton, grand larceny ; a law designed to repress 
ap offense which h: ud rec ‘ently become so common and mis- 
chievous as greatly to discourage people engaged in agricul- 
ture. The defendant was employed to pick cotton from the 
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stalk by Mr. Rush, at a certain price per hundred pounds, 

and was entitled to keep together, the cotton so picked until 
the close of the day, when it was to be weighed. Having 
filled the sack into which he put the cotton as he picked j it, 
defendant was seen to go from the field and carry it away to 
his father’s house, about eleven o’clock in the day; and it js 
on this fact, (oniitting circumstances proved), that the charge 
is founded. ; 

We have heretofore held that inasmuch as the parts of an 
outstanding crop savor of the realty, instead of being per- 
sonal chattels—a defendant can not under an indictment like 
the prese nt, be convicted of oF tit larce ny. And in his excel- 
lent argument, counsel for defendant in this cause, insists 
that since the cotton was picked from the stalk, in the course 
of defendant’s employment to pick it, by the express authority 
of Rush, the owner, the offense could not have been committed 
in respect of such eotton,—and that if any offense was com- 
mitted it was by the taking away of the cotton after its sey- 
erance and when it had become personalty, for which there 
could be no punishment under this indictment. 

[t is true the act complained of was not a trespass, in the 
ordinary meaning of that word, and that generally larceny is 
committed by a trespass. In some cases, “though , this is not 
so. In those of bailment, especially, goods of another may 
be lawfully obtained in bulk or packages for a particular 
purpose, as for transportation by a carrier, and yet the bailee 
be guilty of larceny, by separating portions of them from the 
rest, and disposing of them for his own use. So, one may 
apply to a keeper of horses to obtain one on hire, and have 
the horse delivered to him by the owner; still, if the pre- 
tended hirer, intended ab origine, to get the animal for the 
purpose of selling him and depriving the owner of his prop- 
erty, and does so soon afterwards, he is guilty of larceny. 
Though no trespass was committed and he received the horse 
from the hands of the owner, yet if he contrived so to get 
him, animo furandi, the taking and carrying away were fel- 
onious. And the perfidity of his conduct after getting the 
horse, coupled with his knowledge of the ownership, is evi- 
dence of an intention to steal from the beginning. 

We think such a case, and one like the ] present, may stand 
upon the same princi iple. Deception and treachery may be 
practisedineach. In one there isa severance from the realty, 
which is the taking that must be felonious, if any is, and in 
the other the taking of a horse,—both, by the authority and 
with the consent of the owner. Now, if in the former case 
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the accused himself or by others, contrived to get himself 
hired to pick cotton with the felonious intent of gathering it 
and taking it away for his own use, and collected it from the 
bolls in which it grew, with that intent, and appropriated it 
to his own benefit or that of another, and thus deprived the 
owner of it, he would, in our opinion, be guilty of the crime 
charged in this indictment, just as the hirer of the horse who 
obtained him by pretending to want him for only a short ride, 
and then sold him, would be guilty of larceny. 

It is obvious, however, that the testimony ‘should clearly 
tend, in such a case as the present, to show that there was a 
felonious design existing when defendant engaged himself to 
pick the cotton, which was afterwards carried into effect, o 
gathering it and against the will of the owner appropriating 
it to his own or some other person’s use. For the law pre- 
sumes that one who has been not only authorized, but em- 
ployed to gather the cotton of another, and promised a reward 
for doing so, is honestly performing his engagements. And 
something more than the single fact, that in the course of 
the day, he afterwards took away and secreted, if he did do 
so, cotton which he had been gathering and which had thereby 
become personalty, is. necessary to show that he picked it 
from the bolls with that intent. Such evidence might tend 
to prove larceny of the cotton after it was gathered ; but that 
is not the offense here charged. And of this offense, the jury 
should not find defendant guilty, unless by fair inference 
from testimony tending to show it,—they are convinced 
beyond a reasonable doubt that he engaged himself to pick 
the cotton and picked it with the intent then actuating him, 
of stealing it. If he was guilty only of the larceny of the 
article taken, as a personal chattel, after its severance from 
the bolls, the prosecution should be for that offense, and not 
for the felonious taking and carrying away of a part of an 
outstanding crop.—See State v. Chambers, 6 Ala. p. 856. 

There is another feature of this case which was the subject 
ofcomment. Defendant was entitled to keep the cotton he 
picked until the close of the day, and then it was to be 
weighed. And this led toa discussion of the law of bailment, 
and embezzlement in connection with this case. But these 
relate to personal chattels. Ifappellant was guilty at law 
under this indictment, he was so in respect of what was done 
before the cotton was severed from the realty, so as to become 
personalty that could be carried from the field. And if the 
contract with Rush was entered into on the part of defendant, 
merely as a means to enable him to gather the cotton and 











i) 
a) 
Lo 


SUPREME COURT [Dec. Term, 


[Cahall and Pond v. Citizens Mutual Building Association. ] 


feloniously carry it off, it does not matter what terms or con- 
ditions were added concerning things that were to be after- 
wards done. This right to the possession until the close of 
the day, was a very proper topic of argument before the jury, 
in explaining away what might appear to be criminal in the 
act of carrying the cotton out of the field, when that was 
relied on as evidence of an intent to steal in the first instance— 
but does not require consideration from us. 

We have already mentioned that the felonious intent must 
have accompanied the act of gathering the cotton, in order 
to justify a conviction of defendant on this indictment. This 
proposition was embodied in the seventh of the charges asked 
by defendant and refused by the court. In this refusal the 
circuit judge erred. The other charges requested, or most 
of them, needed some qualification, of a kind indicated in this 
opinion, to prevent the jury from being mislead by them, 
and were therefore properly refused. 

Let the judgment of the Cireuit Court be reversed and the 
cause remanded. 


Cahall v. Citizens Mutual Building 
Association. 


Pond v. Citizens Mutual Building As- 
sociation. 


Real Action in the nature of Ejectment. 


1. Corporate existence; when can not he d 1.—In general, whoever 


contracts with a corporation, in the use of corporate powers and franchises, 
and within the scope of such powers, is estopped from denying the corporate 
existence, or inquiring into the regularity of the corporate organization, 
when an enforcement of the contract, or a right arising under it, is gought. 

2. General incorporation laws construed.—The general incorporation laws 
in force in September, 1871, authorized the formation of a corporation “to 
purchase, hold and convey real estate; to loan money thereon to the mem- 
bers of the association for building purposes,’”’ &c.; and the declaratory act 
of March 3d, 1870, with reference to building and loan associations, did not 
abridge the capacity conferred on them, when incorporated under the gen- 
eral law, of taking, holding, disposing of or conveying, by lease or fee, real 
estate so far as limited by its charter, or as its business might require. 

8. Same; effect of “An act supplementary to the corporation laws of Ala- 
bama,”’ approved Nov. 18th, 1868.—The “act supplementary to the corpora- 
tion laws of Alabama,”’ approved November 18th, 1868, necessarily repealed 
all former statutes for the formation of corporations under general laws ; 
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and after its passage every original application or declaration for incorpora- 
tion, was required to be filed in the office of the Secretary of State; and a 
copy duly certified by that officer, is legal evidence of the incorporation. 

4. Conveyance of husband's homestead, reyuisites of.—Prior to the act of 
April 23d, 1873, the husband’s conveyance of his homestead, joined in by 
the wife, and witnessed or acknowledged in the manner requisite to pass the 
wife’s real estate, was sufficient ; after the passage of that act, such convey- 
ance would not pass the homestead, unless the requirements of the statute 
were substantially pursued. 

5, Same; defective acknowledgqine nt and certificate to wife’s assent, how 
may be cured.—Where the wife’s signature and assent to the conveyance of 
the homestead have been defectrvely acknowledged and certified, she may 
make a new acknowledgment, with the intent to cure the defect, and such 
acknowledgment, when properly made and certified, will relate back, rights 
of third persons not intervening, to the date of the original delivery of the 
conveyance, without any new delivery. 

6. Notury’s certificate; how can not be impeached.—A notary’s certificate 
to such conveyance, in the form prescribed by statute, can not be impeached, 
without showing that the wife’s signature was forged, or that she was subject 


to duress, or that fraud,was practiced on her, with knowledge of the grantee. 


APPEALS from Circuit Court of Mobile. 

Tried before Hon. H. T. TouLmin. 

These cases involved the same questions, and were argued 
and submitted together. ; 


Cahall v. Citizen's Mutual Building Association. 


This was a real action in the nature of ejectment brought 
by the appellee, “The Citizens Mutual Building Associa- 
tion,” a domestic corporation, against the appellant, Green 
B. Cahall, to recover certain premises in the city of Mobile. 
The case was tried on the pleas of nul tiel corporation, and 
the general issue, and resulted in verdict and judgment for 
the plaintiff. 

On the trial, the plaintiff offered in evidence for the pur- 
pose of proving its incorporation, a duly certified copy of the 
following 


“CHARTER: 


- Declaration for the formation of an Incorporated Company 
under the provisions of the Statute Laws of Alabama relat- 
ing to Private Corporations. 

“We the undersigned citizens of Alabama, being desirous 
of forming a building association and of constituting a body 
corporate, do mako this declaration : 

“1. The name and style of this company shall be the 
‘Citizens Mutual Building Association.’ 

“2. The purposes and objects of the association are hereby 
declared to be—to purchase, hold and convey real estate; to 
loan money thereon to members of the association for build- 
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ing purposes, to be secured by a lien on the land and build. 
ings; to rent and dispose of such property when acquired, 
in such form and manner as by the by-laws of the associa. 
tion may be provided. 

“3. The capital stock of the association shall be two hun. 
dred thousand (200,000) dollars, and shall be divided into 
four hundred shares of five hundred dollars each. Upon 
every share of stock subscribed, there shall be paid five dol. 
lars as an entrance fee, and five dollars on the first Monday 
of every month thereafter, until the dissolution of the asso. 
ciation, and every member shall be liable on the books of the 
association for the value of his share or shares subscribed. 

“4, The fund thus created, and all accumulations arising 
from the conduct of the business of the association, shall be 
applied as provided in the second section hereof, and the 
association shall proceed to active operations when one hun- 
dred shares of the capital stock are subscribed, and the first 
assessment paid in. 

“5. When a lot shall have been purchased with a house 
built thereon, for every share of stock, or a just equivalent 
thereto, this association shall be dissolved, and there shall 
then be an account and settlement of the affairs of the asso- 
ciation, with a just division of all the profits and assets, 
among the shareholders. Provided that a dissolution may 
be sooner effected by a vote of two-thirds of the shareholders 
at a meeting held after publication for thirty days in some 
newspaper published in Mobile, setting forth the object of 
the meeting. 

“6. The association shall have full power to pass all such 
by-laws, rules and regulations, as may be deemed necessary 
for the interests and good government thereof, where the 
same do not conflict with the laws of the State or of the 
United States; and to alter and amend such by-laws, rules 
and regulations at pleasure; to have and to use a common 
seal, and to enjoy such immunities, franchises, privileges 
and powers in the furtherance of the interests of said associ- 
ation as are guaranteed by the law of Alabama to other cor- 
porations of a similar character.” 

Here follows the signatures of the corporators, and the 
number of shares held by them respectively. 

Appended was the following certificate : 

“STATE OF ALABAMA, MOBILE COUNTY. 

“T, Harry Pillans, a notary public in and for said county 
and State, hereby certify that Alfred Goldthwaite, E. M. 
Underhill, [and so on, naming each one until the names of 
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subscribers to a hundred shares of stock] whose names are 
signed to the foregoing declaration as stockholders of the 
number of shares set — each name, and all of whom 
are known to me, acknowledged before me on this day that 
being informed of the conter its of said declaration, they 
signed and executed the same, setting opposite their names 
the number of shares of stock held by each, voluntarily on 
this day. Given under my hand and notarial seal, this 21st 
day of Se . mber, A. D. 1871. 


“Se: al. | | H ARRY PILLANS, Notary Public M. C.” 
Then follows this prong : 
“ST. ALABA) aA, MosiILeE County. 

“T, §.G. Stone, clerk ‘of the Probate Court of Mobile 
county, do hers ‘by ce rtify that the foregone ng declaration was 
this day presente “1 in said court and du ly filed ac cording to 
law. 

“Tn testimony whereof, witness my hand this 21st day of 
September, A. D. 1871. S. G. STONE, Clerk.” 

This was followed by this certificate: 


“STATE OF ALABAMA, 
SECRETARY OF STATE’S OFFICE, 
_ September 23d, A. D. 1871. 

“T hereby certify that the above is a true copy of the 
original roll now on file in this office. 

“Seal. | J. J. PARKER, 

“! Stamp. | Secretary of State.” 

Finally the following: 

“Received in office for record September 26th, 1871: I 
hereby certify that the within instrament is duly recorded 
in Miscellaneous Book H., pp. 346, 348, 349 and 350. 

“G, Horton, Judge. 

“ Attest: S. G. STONE, Clerk.” 

Due organization under this charter was shown. 

The “ defendant objected to the admission of said paper 
writing in evidence, but his objection was overruled, and he 
excepted. 7 

The plaintiff then offered in evidence a warranty deed ex- 
ecuted by defendant, and his wife, Jane, and the endorse- 
ments thereon, whereby in consideration of the sum of twelve 
hundred dollars, they duly conveyed the premises in 
controversy to the plaintiff in its corporate name. This deed 
was dated May 20, 1873, and was signed by both husband 
and wife, but not ‘attested by witnesses. On the same day 
they acknow ledged its execution before Alfred Goldthwaite, 
a notary public, who certified it in the form prescribed by 
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the Code. The deed was duly recorded May 6th, 1879. 
Appended to the deed was also the followi ing certificate : 
“ SraTE OF ALABAMA, MOBILE County, 

“T, Alfred Goldthwaite, a notary public for Mobile county, 
hereby certify that on the 20th day of June, 1874, came be- 
fore me the within named M. J. C po known to me to be 
the wife of the within named G. B. Cah: all, who being by me 
examined separate and apart from her husband. touching the 
signature to the within deed, acknowledged that she signed 
the same of her own free will and accord, and without fear, 
constraint or persuasion of her husband. In witness w hereof 
I have hereunto set my hand this 20th day . June, 1874, 

“ ALFRED GOLDTHWAITE, r. mw. C* 

This acknowledgment was subsequently Sek “The 
defendant objected to the admission of the deed, with the 
last acknowledgment of said Martha Jane Cahall along with 
it.” This objection was overruled and the defendant ex- 
cepted. 

Goldthwaite testified that he was a stockholder in the 
association, chairman of the real estate committee, legal ad- 
viser as to titles, and that when he took the first acknowl- 
edgment “he was ignorant of the passage of the act of April 
23d, 1873; that in June, 1874, after consultation with the 
president of the association, he called on Mrs. Cahall, in- 
formed her of the defective acknowledgment, showed her the 
deed, and asked if he had read the de ed over to her when 
she signed i it, and interrogated | her at length about her signa- 
ture, and she acknow ledge “l it.’ The defendant then ob- 
jected to the admission of the deed, on the ground that “the 
proof does not show that the deed is valid, and because the 
pl: uintiff had no authority by law to take such a deed.” This 
objection was overrule id, and defendant excepted. 

The proof s shows that th pre mises in controversy were 
not worth 32,06 "), and were at the time of the trial and had 
been continuously for eighteen years past, the homestead of 
appellant, Cahall, on which he and his family resided at the 
date of both acknowledgments. Cahall became a member 
of the association after its organization, by buying stock, 
and obtained about $1,250 from it, which was not the full 

value of the premises 

Mrs. Cahall testified that Goldthwaite did not show her 
the deed when he called in June, 1874; that she was not 
conscious that the effect of what she was doing was to make 
a new deed; that neither she nor her husband sent for Gold- 
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thwaite the second time, or gave any assent to the deed at 
that time. 

The by-laws of the association were offered in evidence, 
one of which reads as follows : 

“Tn case of any shareholder becoming entitled by lot to 
the benefit of the fund, owns a lot on which he desires to 
build, the association shail build thereon for him such a 
house as he may desire to the amount of two thousand dol- 
lars—any excess to be furnished by him. Provided, he shall 
execute to the association a trust deed of such lot, conditioned 
that he shall pay to the association an annual rent, payable 
monthly, of fifteen per cent. upon the amount expended by 
the association ; and for the payment of all taxes, and for 
repairs, with power to the association to enter upon and sell 
for their security for the rents and fines in arrear, after three 
months, as specified in the foregoing section. And such 
shareholder shall have the right at any time to pay to the 
association the amount expended on such house, and to 
receive the title to the same at once.” 

Cahall testified that he had never executed any lease to the 
association, and was never asked for any, until just before the 
present suit was brought. 

The defendant requested written charges at great length, 
as to the nature of building and loan associations, their objects 
and powers ; as to contracts ultra vires ; as to the formalities 
requisite to convey the homestead of a married man. These 
charges asserted, in substance, that the deed relied on was 
void ; that its second acknowledgment was invalid ; that the 
corporation, plaintiff, was not legally organized ; that it had 
no power to acquire lands by a deed like the present. All 
of these charges were refused by the court, and the defendant 
excepted. ‘The various rulings to which exception was re- 
served are now assigned as error. 


vy? WwW > D772 ° 4° 
Pond v. Citizens Mutual B Uuding Asso ration. 


This case was also a real action in the nature of ejectment, 
brought by the appellee against the appellant Pond. 

The plaintiff relied on a deed from Pond and wife, con- 
veying, for valuable consideration, the premises in contro- 
versy directly to plaintiff in its corporate name. This deed 
was properly executed and acknowledged on the 10th day of 
January, 1872, and Pond was then a stockholder and mem- 
ber of the association. The same objections were raised in 
this, as in the preceding case, as to the corporate existence 
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of the plaintiff, and defense was also attempted on the ground 
that the contract evidenced by the deed was wltra vires, 

The court charged the jury “ that the execution of the deed 
to the plaintiff by its corporate name, is an admission of the 
fact of the corporate existence of plaintiff, and is prima facie 
evidence of the existence of the charter of the company and 
user under it; that the operations of the plaintiff under it, 
though they might be inconsistent with the purposes of the 
charter and power conferred by it, were not grounds of defense 
in this suit, though they might furnish ground for the forfei- 
ture of the charter, in a direct proceeding. 

Exception was reserved to this charge, as also to the refu- 
sal to give written charges requested, and of similar purport 
as those asked and refused in the preceding case. 

These rulings are assigned as error. 


ALEX. McKinstry, and JOHN ELLIOTT, appeared for the 
appellant in both cases.—The following provisions with ref- 
erence to the formation of corporations under the general 
law, besides those contained in the Revised Code, are mate- 
rial to the decision of this case.—Act of August 12th, 1868, 
Acts p. 34; Act supplementary to the corporation laws of 
Alabama, approved November 18th, 1868. It is apparent 
that in the effort to incorporate the Citizens Mutual Build- 
ing Association, there was a failure to comply with the 
requirements of the Revised Code of Alabama above cited. 
Their declaration of incorporation was not filed and recorded 
in the office of the judge of probate in which their business 
was to be carried on, as required by the Code of 1867; and 


if it be held, the recording of a copy from the Secretary of 


State’s office is a substantial compliance with said section 
1756, then it is contended that the said declaration is not 
authenticated for the purposes of proof, as required by sec- 
tion 1761 of the Revised Code of 1867, cited above. 

The declaration is also substantially defective in this, that 
the names of the stockholders and the number of shares held 
by each are not set out in the declaration, as required by 
subdivision three of section 1755, of the Code of 1867, above 
cited. 

The declaration is nothing more than a subscription paper 
for one hundred shares of stock, leaving three hundred shares 
unowned and to be disposed of after incorporation. The 
condition upon which the State, by the operation of general 
‘laws, confers the franchise of incorporation in cases of this 
kind, is that the stockholders of the corporation shall be 
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liable for all debts due by it at the time of its dissolution, to 
the extent of their stock.— Revised Code, 1867, § 1760. 
Stockholders, becoming such by the purchase of fresh stock 
after the incorporation was effected, would not be parties to 
the contract with the State and be bound by the condition. 
Hence it would seem an essential preliminary to incorpora- 
tion, that all the stock should be subscribed, so that the 
names of the stockholders and the number of shares held by 
each may be set out in the declaration. Only the stock- 
holders participating in the incorporation, by signing the 
declaration and thus acknowledging themselves holders of 
the stock, could be held to individual liability for the debts 
of the corporation on its dissolution. Of course the trans- 
ferees of stock on the books of the company—Code of Ala- 
bama, 1867, § 1758—as to this liability, would stand in the 
place of original holders. 

Another objection that appears fatal to the appellees’ claim 
toincorporation, is that there is no law authorizing the form- 
ation of corporations for such purposes and with such pow- 
ers. The enterprise announced in the declaration is a gen- 
eral traffic in real estate, and the achievment contemplated 
as the end of their operations is the purchase of four hundred 
.lots, with houses built on them, to be divided among the 
stockholders.—See sections 4 and 5 of the declaration, supra. 
By our laws corporations are forbidden to purchase, dispose 
of and convey real estate, except as needful to some other 
and main business.—Rev. Code, § 1767, subd. 4. The fact 
that the appellees called themselves a building association, 
and that the law authorizes the formation of such corpora- 
tions, does not entitle them to engage in the business of deal- 
ing in real estate, or to exercise the powers assumed in their 
declaration. The objects and powers of building and loan 
associations had, when the appellees undertook to form them- 
selves into a corporation, been already declared by statute 
approved March 3d, 1870. 

Any material omission in the steps prescribed as conditions 
precedent to the existence of corporate power, will be fatal, 
and may be taken advantage of collaterally ; otherwise as to 
conditions subsequent which concern only the government, 
and can be taken advantage of no where except in a direct 
proceeding.— Me Kelumme v. Woodbury, 14 Cal. 424; Harris 
v. MeGregor, 29 Cal. 124; Carey v. C. & C. Railroad, 5 
Iowa (Clarke), 359. 

The deed of Cahall was absolutely void when made. The 
acknowledgment and delivery then made were niullities. 
There was no subsequent delivery, after the pretended ac- 
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knowledgment before Goldthwaite. He was without author. 
ity to make or certify it. The by-laws, which confine the 
charter powers which are to be exercised in the manner pro- 
vided by the by-laws, did not confer authority 6n the corpo- 
ration to take or hold land under a deed like the present 
even if it be valid. . ; 


HANNIS TAYLOR, and TayLtor & McCARTNEY, contrg, 
The objection to the admissibility of the articles of incorpo- 
ration, depends upon the effect of sections 1756-57 of the 
Revised Code, when construed with reference to the “et 
supplementary to the corporation laws of Alabama.” At 
the date of this incorporation, September, 1871, these pro- 
visions were the only ones which applied to the method in 
which these declarations should be filed. By these sections of 
the Code it was provided that these declarations should be 
filed and recorded in the Probate Court of the county, after 
acknowledgment, &c.; and by the doing of these acts the 
incorporation was complete. But the supplementary act, 
approved November 18th, 1868, changed the whole system, 
by providing that the application should be made to the See- 
retary of State, and, as soon as a certified copy of the same 
could be filed in that office, the incorporation should be com- 
plete. All conflicting laws are repealed by this act, which 
must necessarily have suspended the sections 1756-57 of the 
Code which directly conflicted with the act, because it would 
have been impossible to have made two original applications 
at the same time over the same subject-matter. Now, there 
can be no dispute about the declaration in this case complying 
with the exact terms of the acts of 1868. But it is contended 
that in compliance with the Code it should have been filed 
and recorded in inthe Probate Court of Mobile county, before 
it was offered for enrollment in the Secretary’s office. The 
clerk of the Probate Court certifies, on the 21st of September, 
1871, that the declaration was “ duly filed according to law” 
on that day in that court. This certificate does not affirma- 
tively state that it was recorded, but there is no evidence 
that it was not recorded. So the court must presume that 
this was done, if it was necessary, because the certificate 
states that it was filed “according to law.” Every court 
indulges in all reasonable presumptions in favor of official 
propriety, and in the absence of evidence to the contrary will 
always presume that a public officer did his duty. 

It has been expressly held that mipor informalities in the 
organization of these corporations, under general laws, will 
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not invalidate, provided the statute be substantially complied 
with.— Rogers v. Danby Universalist Society, 19 Vt. p. 187. 

So it is plain that both sets of regulations were complied 
with, and that the informality, if existing, is too minor in its 
character to invalidate the proceedings. 

2. The defendant is estopped by two facts from denying 
the existence of the corporation. First, it was expressly 
proven that he was a member of the corporation ; second, that 
he contracted with it by making a deed to it in its corporate 
name. That these two things expressly estop a man from 
denying the existence of a corporation is common learning. 
Abbott’s Digest Law of Corp. pp. 331 and 333; Eaton et al. 
vy. Aspinwall, 19 N. Y. p. 119; Methodist Episcopal Church 
v. Pickett, 19 N. A. p. 484; Bigelow on Estoppel, 424; 5 
Otto, 667 ; 4 Otto, 104. 

So every charge based upon the idea of the nullity of the 
corporation, as to the defendant, on account of informalities, 
was properly refused. 

3. Rights of third parties have not intervened here, and 
as to the parties to the deed it has long been settled that its 
subsequent acknowledgment, made ‘to cure a defective exe- 
ceution, will relate back to the day of its original date.—Hen- 
don v. White, 52 Ala. 597, and authorities there cited. 

4. The other objections as to the internal workings of the 
corporation could not be secured in ejectment. The defend- 
ant can not keep the money and insist on his plea of ultra 
vires.— Abbott on Corp. p. 25, $§ 305-8. Thecase of Miller 
v. Marx, 55 Ala. disposes of the other objections. 


BRICKELL, C. J.—These causes, involving the same 
questions, were argued and submitted together. The assign- 
ments of error, relatingto the admission of evidence, the giving 
and refusal of instructions to the jury, present the same 
questions—the corporate existence of the appellee, its capacity 
to hold real estate otherwise than by way of mortgage, or as 
security for debt, and the sufficiency of the conveyance under 
which the appellee deduces title to the premises in contro- 
versy, to pass the homestead of the grantor. 

The conveyance is made directly to the appellant by its 
corporate name. ‘The general rule is, that whoever contracts 
with a corporation, in the use of corporate powers and fran- 
chises, and within the scope of such powers, is estopped from 
denying the existence of the corporation, or inquiring into 
the regularity of the corporate organization, when an enforce- 
ment of the contract, or of rights arising under it, is sought. 

(16) 
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Mont. R. R. Co. v. Hurst,9 Ala. 513; Marion Savings Bank 
v. Dunkin, 54 Ala. 471; Lehman, Durr & Co. v. Warner, in 
manuscript. The appellant concedes this rule, but insists 
that it can not be applied to a corporation formed under the 
provisions of a general.statute, requiring certain acts to be 
done before the e corporation san be regarded as in existence, 
and capable of exercising corporate power. Whatever acts 
the general statute requires should precede incorporation, 
the argument is, must be shown aflirmatively by the appellee, 
under ‘the plea of nul tiel corporat tion, or it can not maintain 
a standing in court. How far in this respect, a distinction 
can be drawn between a corporation deriving its existence 
and powers under a special legislative enactment, and a cor- 
poration formed under a general enactment, the case does not 
require us to decide. 

The declaration for the formation of this corporation, 
signed by the corperators, and which became its charter, 
recites the title of the corporation, the purposes and objects 
for which it was formed, the amount of its capital stock, the 
number of shares into which it was divided, the value of each 
share, and the time of payment by each shareholder of the 
capital stock, of the amount he had subscribed. The second 
section or article of the declaration is in these words: “ The 
purposes and objects of the association are hereby declared to 
be, to purchase, hold and convey real estate; to loan money 
thereon to members of the association for building purposes, 
to be secured by a lien on the land and buildings ; to rent 
and dispose of such property when acquired, in such form 
and manner as by the by-laws of the association may be pro- 
vided.” The fourth section, among other things, provides 
that the association may proceed to active operations when 
one hundred shares of the capital stock are subscribed and 
the first assessment paid. The declaration was signed by 
subscribers for one hundred shares of the stock, acknowledged 
by the subseribers before a notary public, who duly certified 
the same, filed in the office of the judge of probate on the 
21st day of September, 1871, in the office of the Secretary of 
State on the 23d day of September, 187 1, anc d a certified copy 
recorded in the office of the judge of prob vate on the 26th day 
of September, 1871. 

It was said there was no law then of force authorizing the 
formation of a corporé ation for the purposes and with the 
powers expressed in the second article of the declaration. 
The Code of 1867, § 1755, expressly authorized the formation 
and incorporation of bi tilding and loan associations, and as 
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amended by the act of March 3d, 1870, it extended not only 
to building and loan associations, but to an association for 
any lawful enterprise, not inconsistent with the constitution 
and laws of this State—Pamph. Acts, 1869-70, 308. The 
formation of corporations under general laws, rather than by 
special legislative enactment, has been for a number of years 
past a favorite public policy, as indicated by constitutional 
provision and legislative enactment. The constitution of 
1868, interdicted the creation of corporations for other than 
municipal purposes, by special act, and in any other mode 
than by a general law. When the statute amendatory of sec- 
tion 1755 was enacted, there were general laws authorizing the 
formation of nearly every kind of private corporations. A 
manifest purpose of this statute expressed not only in the 
general terms we have quoted, but in the express exclusion 
from its operation of associations for carrying on gift enter- 
prise 8, lotteries or games of chanee of any kind what ver, Was 
to authorize the incorporation of any association for any law- 
ful business or enterprise. Nor is there any conflict with, 
or inconsistency between the purposes and objects of this 
association as expressed in the second section of the declara- 
tion, and the provisions of the act of March 3d, 1870, decla- 
ratory of the objects, powers, and rights of building and loan 
associations. —Pamph. Acts 1869-70, p. 444. A power con- 
ferred on every private corporation by the statute then exist- 
ing, was, “to hold, purchase, dispose of, and convey such 
real estate as is limited by its charter ; and if not so limited, 
such an amount as the business of the corporation requires.” 
R. C. § 1767. The declaratory act in reference to building 
and loan associations, does not abridge the capacity conferred 
by this general statute on them as corporations, when incor- 
porated under the general law, to take, and hold, and dispose 
of, or convey, by lease for a term, or in fee, real estate, so 
far as it may be limited by its charter, or as its business may 
require. 

The supposed irregularity in the mode of procedure pursued 
in the organization of the corporation, is, that the original 
declaration signed by the stockholders should have been 
recorded in the office of the judge of probate of the county 
in which it was proposed to carry on business, and that such 
record was a condition precedent to corporation existence. 
The Revised Code of 1867, $$ 1756-7, did require that the 
declaration should be recorded in the office of the judge of 
probate, and upon the filing and recording, declared the sub- 
scribers became a body corporate, by the name stated therein. 
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There were similar provisions in reference to towns religious, 
educational, benevolent and burial societies, mining, q juarry- 
ing, and manufacturing associations, &e. While turnpike, 
plank, macadamized, a railroad companies, steams hip com- 
panies and banking associations were required to file the 
declarations, which became their charters in connection with 
the general statutes, in the office of the Secretary of State, 
These statutory regulations existing, requiring as to some 
corporations that the declaration should be filed in the Office 
of the judge of probate of the county in which the corpora- 
tion was to be located, and as to others, that it should be 
filed in . office of the Secretary of State, the act of Novem- 
ber 18th, 1868, entitled “ An act supplementary to the — 
ration laws of Alabama,” was enacted.—l -amph. Acts 1868, 
p. 549. The first section requires the application for a 
charter under any of the general incorporation laws of this 
State, to be filed with the Secretary of State, and that a certi- 
fied copy shall be retained for record by the officer before 
whom such application is made. The filing of the certificate 
with the Secretary of State, constituted the persons named 
a body corporate. The fourth section requires all corpora- 
tions previously formed under the general laws, within sixty 
days after the passage of the act, to file their certificate of 
incorporation with the Secretary of State. That the legisla- 
ture intended this statute as a substitute for all former stat- 
utes relating to any and every corporation formed under the 
general laws, whatever was the purpose of its organization, 
or the business it was to pursue, is manifest. The difference 
in former regulations, that some corporations must have filed 
the declaration or application, (for each term, as used in the 
Revised Code, and in this statute, means the same thing,) 
in the office of the judge of probate, and some in the office of 
the Secretary of State, should be obliterated. The office of 
the Secretary of State was to become and remain the reposi- 
tory of the original of every declaration or application for 
incorporation under the general laws. When the declaration 
or application is for incorporation under a general law which 
had required the filing and recording in the office of the 
judge of probate, the judge was required to retain a copy 
certified by the Secretary of State forrecord. A subsequent 
affirmative statute revising the subject-matter of former 
statutes, and intended as a substitute for them, is a repeal of 
the former statutes, though containing no express words to 
that effect, it is said upon principles well founded in law, 
reason, and common sense.—Johnson’s Estate, 33 Penn. 5t. 
Vow, Lxt. 
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511; Wakefield v. Phelps, 37 N. H. 295. The act of 1868, 
not only prescribes a new rule as to the place in which the 
original declaration of incorporation must be filed, but it 
extends the rule to the corporations already formed, and in 
express terms repeals “all acts or’ parts of acts in conflict 
with it.’ We can not doubt that the original declaration of 
incorporation was properly filed in the office of Secretary of 
State. The copy certified by the Secretary was properly 
filed and recorded in the office of the judge of probate. A 
copy of the declaration certified by the Secretary of State, by 
the third section of the act of 1868, it is declared shall “ be 
received in all courts and places as the legal evidence of the 
incorporation of such company.” 

The constitution of 1868 forbade the mortgage or other 
alienation of the homestead, by the owner thereof, if a mar- 
ried man, without the voluntary signature and assent of his 
wife. The construction which this clause of the constitution 
received, was, that a conveyance of the homestead by the 
husband to which the wife did not give her voluntary assent 
and signature was void at law or in equity, and would not 
support ejectment against the husband, nor operate against a 
subsequent conveyance, to which the wife did give her assent 
and signature.—WeGuire v. Van Pelt, 55 Ala. 344. The 
le in which the wife should express her assent, and give 
her signature to the conveyance of the husband, was not pre- 
scribed by the constitution. It was left as a matter of leg- 
islative regulation. The act of April 23d, 1873, (Pamph. 
Acts 1872-5, p. 64,) first declared the mode in which the 
voluntary assent and signature of the wife must be shown 


MLO 
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It was settled by several decisions, that if the conveyance 
s executed before this statute, and was acknowledged, or 

certified, in the mode the statute 


its execution proved, and 
wife’s real estate, the voluntary sig- 


leclared ior passing the 


ature and assent of the wife was sufficiently shown. In 
this mode the present deed was acknowledged and certified 
on the second day of M ty, 1875, in ignorance of the exist- 
nee of the act of April 23d, 1873. Subsequently, on the 


20th June, 1874, the deed was acknowledged before a notary 
publie by the wife, on a privy examination, and certified by 
him in the form prescribed. The act of April 23d, 1873, 
conferred on a supreme, or circuit court judge, chancellor or 
probate judge, authority to take and certify the examination 
and acknowledgment of the wife. But it was in this respect 
amended by the act of December 13th, 1873, (Pamph. Acts 
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1875, p. 55,) and the like authority was conferred on a no- 
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tary public, or a justice of the peace. The proposition now 
relied on by the appellant, is, that as the deed was void jp 
its inception, the ee examination and acknowledg- 
ment of the wife, can not have relation to the day of its exe. 
cution, nor could it give the deed validity, unless there had 
been by the husband (of which there was no evidence) a new 
delivery of it. . 

The act of April 23d, 1873, is so far as it declares, th 
mode in which the assent and signature of the wife to the 
husband’s conveyance of the homestead, is required to be 
shown, is of the same character as statutes which enable femes 
covert to convey their real estate, or to relinquish their in- 
choate rights of dower. The mode prescribed by the statute 
must be subst intially pursue d, or the conveyance is inopera- 
tive. But if the wife joins in the execution of the convey- 
ance of the husband, and it is not acknowledged or certified 
in the mode the statute prescribes, the defect may be cured 
by her making a new acknowledgment in proper form, with 
a knowledge of the defect and the intent to cure it.—Bishop 
on Mar. Women, § 597. The same rule should be applied 
to conveyances of the homestead. Neither the constitution, 
nor the statutes appoint any particular time within which 
the wife shall give her assent and signature to the convey- 
ance of the hus band, nor does the statute appoint any par- 
ticular time in which her privy examination and ac ‘knowl- 
edgment shall be taken and certified. The delivery of the 
conveyance by the husband may precede or may be subse- 
quent, or cotemporaneous with the signature and assent of 
the wife, and her examination and acknowledgment. If it 
precedes, it is necessarily in its nature, whether so expressed 
or not, conditional, dependent for its effect and operation on 
the subsequent signature and assent of the wife, the privy 
examination, acknow ledgment, and certificate by the proper 
officer. When these are obtained, the delivery becomes 
absolute, the conveyance is perfect, and has relation, the 
rights of third persons not having intervened, to the deliv- 
ery by the husband.—Johnson v. McGehee, 1 Ala. 186; Nel- 
son v. Holly, 50 Ala. 3; Hendon v. White, 52 Ala. 597. The 
privy examination and acknowledgment of the wife, and the 
certificate thereof in proper form, made with her knowledge, 
with the intent to cure the defects of the conveyance, im- 
parted validity to it, and it was operative to pass to the 
appellant, the premises in controversy. 

The certificate of the notary could not be es 
without showing the signature of the wife was forged, 

Vow. LXI. 
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that she was subjected to duress, or that fraud was practiced 
on her, with the knowledge of the grantee—WMiller v. Mara, 
5D Ala. § 322. 

The several rulings of the Cireuit Court substantially con- 
furm to these views, and we find in them no error prejudi- 
cial to the appellant. Each judgment must therefore be 
affirmed. 


Mobile and Montgomery Railway Co. 
vu. Jay. 


Action to Recover for Me dical Se rvices. 

1. Principal; how may be bound by acts of unauthorized person.—A sin- 
gle instance of recognition by the principal, of the unauthorized assumption 
of agency by a third person—as by payment of the debt contr acted—in the 
absence of any re caution or notice to the person dealing with the 
supposed agent, will bind the principal as to him, for other similar contracts 
of such person ; but the rule ap} plies only to the per rson thus dealt with. 

2. Custom; what not sufiicient to show.—The mere act or habit of a rail- 


road company, in paying for medical services rendered to employees injured 
in its service, does not necessarily establish a custom of such business; be- 
fore it can have that effect, it must be shown to have been so generally 
known, and so well settled, as to raise the presumption that the services 
were rendered in reference to it. 


APPEAL from Conecuh Circuit Court. 

Tried before Hon. JoHN K. HENrRy. 

The appellee, Dr. A. Jay, jr., brought this action against 
the appellant, the M. & M. Railway Co., to recover compen- 
sation for medical services rendered to one Green Richardson, 
an employee of the company, who had been injured while in 
its service. The testimony showed that when said Richard- 
son was hurt, one O’Brien, the supervisor of a portion of the 
appellant’s railroad, was present, and that he requested the 
appellee to do all that was necessary for the injured man who 
was an old employee of the company, and it did not want 
him to suffer for anything. In compliance with this request, 
the appellee rendered services which were reasonably worth 
the sum sued for. Dr. Jay testified that after he rendered 
the services he made out his bill, and had a conversation 
with Jordan, the superintendent of appellant, and that Jordan 
refused to pay for said services, but said that it had been the 
custom of the company to pay for services rendered by phy- 
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sicians to employees who had been injured by defendants 
cars, but as Richardson had sued the company, it would not 
pay the bill. Plaintiff then stated to Jordan that he had 
been employed by the supervisor, O’Brien, who had bound 
the company for plaintiff’s services, to which Jordan replied 
that he would see O’Brien, and that if O’Brien had obligated 
the company, it would pay the plaintiff’s bill. 

The defendant examined one Corry, who testified that he 
had been the supervisor of a part of defendant’s railroad for 
some years, and that he was now the supervisor of the whole 
road, and that his duties as such supervisor were confined to 
the keeping up of the track, road-bed and bridges of the road, 
and that he did not consider that he had authority to con- 
tract with physicians for medical services rendered to hands 
of the road. He further testified, that O’Brien’s general 
duties and authority, while supervisor, were the same as 
those of the witness. This witness also testified that he 
knew of but one instance where the company had paid a 
similar bill, and that in that case the witness had employed 
a physician, and told him that he would be responsible per- 
sonally for his compensation, and would pay himself if the 
company did not; that the bill was only twenty dollars, and 
the company voluntarily paid it, and the injured party did 
not sue the company. This was all the evidence. 

The court, of its own motion, charged the jury, “if they 
believed from the evidence, that previous and up to the ren- 
dition of the services of plaintitf, for which suit was brought, 
it had been the custom of the defendant to pay bills for 
medical services, rendered by physicians to employees of the 
defendant, who had been injured by defendant’s cars, then 
they were liable in this suit for the reasonable value of the 
services rendered by plaintiffto Green Richardson, if he was 


*} 


injured by defendant’s cars while in its employ.” The ap- 


pellant duly excepted to this charge. The jury rendered a 

verdict for plaintiff, and the company bring the case here by 

appeal, and assign the charge of the court as error 
HERBERT & BUELL, for appellant.— The charge given 


ignores the necessary elements of a legal custom. All the 


evidence is set out in the bill of exceptions, and it wholly 


fails to establish any suzh custom or usage, as can be looked 
to in the interpretation of contracts.—See A. & 7. PR. Rh. Co. 


v. Kidd, 35 Ala. 22; Steele v. MeTyer’s Adininistrator, 31 


Ala. 676; Partridge v. Forsyth, 29 Ala. 200. 
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Joun D. BURNETT, contra.—The custom to pay for medi- 
cal services rendered employees was clearly proved, and the 
company can not revoke it in this instance. The custom 
becomes a part of the contract.—See Lindsay v. Gazzum, 6 
Port. 123; Ezell v. English, ib. 311. 


STONE, J.—There isa class of cases in which a single act 
in recognition of agency, will bind the principal for contracts 
afterwards made by such supposed or assumed agent; as, 
“when a father pays, without objection, an account contracted 
by his minor son while attending school at a distance from 
home, the payment is equivalent to a recognition of the son’s 
authority to bind him, and will render him liable on a simi- 
lar account subsequently contracted.”—WMe Kenzie v. Slevens, 
19 Ala. 691. This rests on the principle that the act of the 
agent is thus distinctly ratified and admitted; and, there be- 
ing no warning, caution or notice given to the person thus 
dealing with the agent, the law treats this as an authority 
for further dealings with such agent. But the principle ex- 
tends only to the person, whose prior dealings with the agent 
have been, in this manner, ratified. Payment to A of an 
unauthorized account, is no license or authority for similar 
eredit eXtended by B.° The principal may be willing that 
the agent, actual or assumed, may bind him to A; and pay- 
ment to A, without objection or notice, is evidence of such 
willingness. It is not evidence of a willingness to become 
bound to Bb. ‘There is no evidence in the present record that 
the railway company had ever paid a charge, contracted as 
this was, to Dr. Jay, the p! 


plaintiff in this suit. Hence this 
case does not fall within the principle above stated, and we 
do not understand counsel as contending that it does. 

[t is contended for appellee, however, that it was the usage 
orcustom of the Mobile and Montgomery Railway Company 
to pay for medical services rendered as the proof tends to 


show these were, and that, therefore, the plaintiff below was 
entitled to recover in this action. When a custom or usage 
of trade, such as is here contended for, is proved to exist, 


= 


and to be general, all persons engaged in such trade or pur- 


suit, are presumed to contract in reference to it, and it thus 
becomes a part of their contract, unless there is express pro- 
vision in the contract which repels the inference. Buta 
mere act or habit of a trader is not necessarily enough to es- 
tablish such custom. ‘To become a usage or custom of trade, 
and thus to make such custom a part of the law of the case, 
it must be shown to have been so generally known, so well 
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settled, as to raise the presumption that the parties contracted 
in reference to it.— Mobile Marine Dock and Mutual Ins. Cp, 
v. Me Millan a& Sons, 27 Ala. U7: Barlow v. Lambert, 28 Ala. 
704; Fulton Ins. Co. v. Miller, 23 Ala. 420; Ala. & Tenn, R. 
R. Co. v. Kidd, 29 Ala. 221; Austill v. Crawford, 7 Ala. 335. 
West v. Ball, 12 Ala. 513. In the present case the proof of 
usage was by no means clear or conclusive. Plaintiff testi- 
fied the superintendent of the railway company told him, 
after the services were rendered, “that it had been the ens- 
tom of the defendant’s company to pay for services rendered 
by physicians to employees who had been injured by defend- 
ant’s cars; but he gave a reason why the company would 
not pay the present demand. Corry, a witness for defendant, 
testified that he was, and for several years had been super- 
visor of defendant’s railroad—and that as such supervisor 
he did not consider he had authority to contract with physi- 
cians for medical services rendered to hands of the road. 
He had known of but one instance in which defendant had 
paid a similar bill, and that was a case of a hand who had 
been injured by defendant’s cars, and witness had employed 
a physician to attend him, and told the physician that he, 
witness, would be personally responsible for his compensa- 
tion, and would himself pay him, if the company did not; 
that the bill was only twenty dollars, and the company vol- 
untarily paid it. Plaintiff in this case testified that a former 
supervisor of defendant’s road had employed him to render 
the services, for which the present suit was brought, and had 
told him the company would pay him for such services. It 
is doubtful if this testimony tends to prove a usage or cus- 
tom of trade, which enters as an element into contracts sup- 
posed to be made in reference to it. The most that could be 
made of such testimony, in this connection, would be, to 
submit it to the jury for their inquiry, whether such custom 
existed, and was so general and known, as to raise the pre- 
sumption that these parties contracted in reference to it.— 
Steele v. MeTyer, 31 Ala. 667. The court erred in the charge 
to the jury, that “if they believe from the evidence that pre- 
vious and up to the rendition of the services of plaintiff, for 
which suit was brought, it had been the custom of defendant 
to pay bills for medical services rendered by physicians to 
employees of defendant, who had been injured ‘by defendant’s 
vars, then they were liable to the plaintiff in this suit for the 
reasonable value of the services rendered by plaintiff to 
Green Richardson, if he was injured by defendant’s cars 


Vou. LXtI. 
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while in its employ.” The testimony fails to make a case 


that falls within either of the principles stated above. 

The real question in this case is, had O’Brien authority to 
employ Dr. Jay, and thus bind the railway company? On 
this point, the testimony of the several witnesses should be 
weighed by the jury, under appropriate instructions.—Mc- 
Clung v, Spotswood, 19 Ala. 165; Banl: of Montgomery v. 
Plannett, 37 Ala. 222. Of course, if O’Brien had authority 
to bind the corporation, either express or implied, and did 
employ plaintiff, as claimed by him, the company could not 
afterwards absolve itself from the liability, by reason of the 
suit for damages brought by Richardson. 


Reversed and remanded. 


Newbrick & Brothers v. Dugan. 


Trial of Right of Prope ty. 


1. RR ation of witness ; when not error to refuse-—The reexamina- 
tion of a witness, at the instance of a party who has already introduced and 
examined him, that he may repeat his testimony, rests with the discretion of 
the primary court, and the exercise of that discretion is not revisable. 

2. Charge, what erroneous.—A charge on the trial of the right of property, 


between the wife and an execution creditor of the husband, that the posses- 
sion of husband and wife jointly, is the possession of the husband, is erro- 
neous and properly refused; when the evidence shows the wife had an equita- 
ble estate and was a “ free-dealer,” the law on such a case refers the posses- 
sion to the title. 


APPEAL from the Circuit Court of Escambia. 

Tried before the Hon. Jonun K. HENRY. 

This was a trial of the right of property, which had been 
levied on under execution in favor of appellants, against 
James Dugan, husband of appellee. The property levied on, 
consisted of a portion of a stock of goods, in a store, which 
formerly belonged to the husband. At the time of the levy, 
the store was carried on in the wife’s name, and she and her 
husband together attended to the business. Some time before 
this, she had been made a free-dealer. There was evidence 
tending to show that she had purchased the goods with her 
own moneys, and was in possession of them in her own 
right ; and also evidence tending to show that the goods were 
the property of the husband. 

Appellant requested the following charge in writing: “ The 
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law presumes that the possession of the wife and the husband 
jointly, is the possession of the husband; and that when the 
wife sets up title on herself to such property, it devolves 
upon her to establish her claim.” The court refused the 
charge and appellants excepted. 

During the progress of the trial, appellants reserved an 
exception to the refusals to allow appellants to reexamine a 
witness. The facts material to this ruling are sufficiently 
stated in the opinion. The refusal of the charge, and the 
refusal to permit the reexamination of the witness, are now 
assigned as error. 


WHITEHEAD & DAVIDSON, for appellant.—It was error to 
refuse to allow the witness to be recalled. It could not be 
anticipated what the claimant would testify to. The recall 
of the witness was a matter of right ; and as the court ean not 
see that « ippell: ints were not injured, there must be a rever- 
sal. a charge should have been given.—5) Ala. 770; 19 


Ala. 192. 


NEVILLE & POSEY, contra.—The ruling as to the 
witness was within the discretion of the presiding judge, and 
the exercise of that discretion — not be revised. The 





charge asked was erroneous, wh appli ied to the facts. It 
assumes a on t mr seg The » evidence upon this point 
was at least con flietin a The law refers the possession to 
the titl 

BRICKELL, C. J.—A party has a clear legal right to 
eexamine his witnesses as to matters requiring explanation, 
or as to new matter, his adversary may have introduced, It 
is not within the discretion of the court to permit or refuse 
such examination, and if on a proper application, the right 


4] ry . ] . on . > 
1, the refusal would be an error compelling the rever- 
] 


sal of a judgment against him. No distinction can be made 


Is rertuse¢ 


} 
} 


between the refusal of the right, and the refusal to admit any 
legal evidence.—1 Whart. Ev. § 572. It is within the dis- 
eretion of the conrt to permit or refuse the reexamination as 
to matters in reference to which the witness has been exam- 
ined, and the action of the court in this respect is not revi- 
sable on error.—1 Whart. Ev. § 574; Towns v. Riddle, 2 Ala. 
694; Gayle v. Bishop, 14 Ala. 552. The witness, as the bill 
of exceptions states, had been examined by the appellants on 
- his examination in chief, as to the same matters in reference 
to which it was proposed to reexamine him, So far as is 
VoL. LXI. 
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shown, the only purpose of a reexamination, was, that he 
should repeat his former testimony, rendering the conflict 
between his evidence and that of the appellee the more appa- 
rent to the jury. The reexamination for this purpose rested 
in the discretion of the court below, and the exercise of the 
discretion is not revisable. 

2. Instructions to the jury, given or refused, must be con- 
strued in connection with the evidence on which they are 
based. When personal property was found in possession of 
husband and wife, the presumption at common law, was of 
title in the husband, because the wife was incapable of hold- 
ing property, and of a possession distinct from that of the 
husband.— Bell v. Bell, 37 Ala. 536. But if the property 
was the equitable separate estate of the wife, the possession 
was referred to her title, and there was no room for the opera- 
tion of the presumption of ownership in the husband.— New- 
man v. James & Newman, 12 Ala. 29; Michan v. Wyatt, 21 
Ala. 815. The universal principle is, that when two persons 
are in the joint possession of property, the title being in one, 
the law refers the possession to the title—Bragg v. Massie, 
38 Ala. 105. The charge requested ignored the facts tending 
to show the title to the property rested in the claimant, and 
that she was a free-déaler, capable of holding property sepa- 
rate from her husband. If the title resided in her, the pos- 
session, if it had been shown to be held by her and the hus- 
band jointly, would have been referred to the title, and all 
presumption of title in the husband excluded. The charge 
requested was properly refused. 


Affirmed. 


Mobile Mutual Insurance Co. v. Steele. 
Unlawful Detainer. 


1. Redemption; confessed judgment, not available to defeat.—Qur stat- 
utes prohibit the use of a confessed judgment to a purchaser, who is resisting 
redemption of the debtor’s property sold under judicial process, as well as 
to acreditor who is seeking to redeem it. 


APPEAL from Circuit Court of Autauga. 
Tried before Hon. JAMES Q. SMITH. 
The appellant, the Mobile Mutual Life Insurance Com- 











254 SUPREME COURT [Dee. Term, 


[Mobile Mutual Ins. Co. v. Steele] 


pany, brought his action of unlawful detainer, before a justice 
of the peace, against the appellee, Steele. T he justice having 
decided the case against appellant, it appealed to the Cireuit 
Court. 

The admitted facts were as follows: The lands sued for 
formerly belonged to Steele. They were sold on the 25th 
day of January, 1877, under a decree in chancery against 
him. Nunn and Underwood purchased, and thereafter 
Steele held as their tenant, and refused on due demand to 
deliver possession. After the sale Nunn obtained two judg- 
ments against Steele by confession. On the same day ap- 
pellant obtained a judgment against Steele by default. On 
the first day of June, 1877, appellant tendered Nunn and 
Underwood the amount of their bill, ten per cent. thereon, 
and all other lawful charges, and offered to credit and did 
credit its judgment against Steele, with the amount required 
by law, and offered to do all that the law required, in order 
to redeem as a judgment-ereditor of Steele. Nunn and Un- 
derwood refused to allow the redemption, and claimed the 
right to hold the lands under the judgments Nunn had re- 
covered against Steele by confession, and they credited one 
of these confessed judgments with the sum which appellant 
credited on its judgment. 

The court charged the jury, if they believed the evidence, 
to find for the defendant. Exception was duly reserved to 
this charge, and it is now assigned as error. 


Watts & Sons, and Mac. A. Sait, for appellant.—The 
statute intended when a debtor’s lands are sold under execu- 
tions, decrees, &c., that his lands, even after the public sale, 
should be put up to auction among a certain class of his 
creditors. Who were to be the bidders at this auction? 
All persons, who were judgment-creditors at the time of the 
sale, and all persons who might become judgment-creditors 
of the debtor within two years after the sale, except those 
who should become such judgment- creditors by collusion 
with, or by fraud or confession of the debtor. If he was a 
judgment- creditor by collusion with, or by fraud or confes- 
sion of the debtor, he is excluded from the class of bidders. 
The purchaser, who becomes a judgment-creditor, is author- 
ized to become one of these bidders, provided he is nota 
judgment-creditor by collusion with, or by the fraud or con- 
fession of the debtor. The privilege given the purchaser is 
‘simply a means of enabling him, if he becomes a proper 
judgment-creditor to redeem from himself as a purchaser ; 

VoL, LXI. 
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and it enables him to retain the lands he has purchased un- 
less some proper judgment-creditor outbids him. 

If the words, “subsisting judgment,” as used in section 
9882, include a judgment by confession of the debtor, there 
js no reason for excluding judgments obtained by the fraud 
of, or by collusion with the debtor. They would be sub- 
sisting judgments binding on the debtor as much so as a 
judgment by confession. Yet judgments by confession are 
placed in the same exception with judgments by the fraud 
of, or by collusion of the judgment-debtor. Whilst, it is ad- 
mitted that the law intended to invite rival bidding for the 
debtor’s property, after it is sold, still the class of bidders is 
defined so as to exclude all judgments by confession, by 
fraud of, or by collusion of the debtor. 


T. W. SADLER, and C. 8S. G. DostTER, contra.—Sections 
2881 and 2882 of the Code, as to judgment debtors, has one 
purpose in common, which is to provide a remedy to prevent 
the sacrifice of their property sold under execution. Both 
sections provide meags for making such property bring the 
best attainable price. The common object of both sections 
is to bring about a rivalry of bidders. 

Beyond this common purpose, each section provides a 
specific remedy. ‘The first of these sections provides a rem- 
edy for judgment creditors who are out of the possession of 
property sold, and seeks actively to come into the possession 
thereof. To be entitled to their remedy, they must have 
judgments such as the statute indicates—not by confession. 
The latter section provides a remedy for the purchaser in 
possession. By doing what the creditor is required to do, 
the purchaser may resist the redemption by the creditor. 
Not like the creditor who is the actor, the purchaser is 
standing on the defensive. He must do nothing more than 
the statute requires him to do. He must credit a subsisting 
judgment. The statute requires that the judgment shall have 
no other quality. The statute is a remedial one, and should 
be liberally construed. 

The rights claimed by the purchaser are, that although his 
judgment was obtained by the confession of the debtor with 
the disability imposed by section 2881, of not allowing such 
creditor to redeem, that this is the only disability imposed 
upon such creditors, and that he has all the rights as a pur- 
chaser under section 2882, of any other creditor. If the 
purpose of section 2882 was to prevent a sacrifice of property 
by providing for rival biddings between creditors, a creditor 
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by the confession of the debtor has a claim as valid against 
the property of the debtor, as any other judgment creditor. 
He is entitled to have execution upon his judgment, and 
when it enters the hands of the sheriff, his lien upon the 
property is as valid as_that of any other creditor, and if the 
purpose of this statute is, to bring the property of the debtor 
within the range of the subsisting claims against it, why 
should not the creditor, whose judgment i is by the confession 
of the debtor, enter into the biddi: no's as provided for in this 
section. . 


MANNING, J.—This was an action of unlawful detainer 
brought by appellant against Steele the defendant. The case 
arose under the sections of the Code authorizing judgment 
creditors to redeem within two years, lands of their debtors 
which have been sold under execution, or decrees in chan- 
cery, or powers of sale in mortgages. ‘And the single ques- 
tion presented and argued here is this: When a judgment 
creditor who is entitled to redeem, in order to do so, tenders 
to the purchaser of his debtor’s land which has been thus 
sold, all that the statute prescribes, and offers to credit the 
debtor upon a judgment against him, with ten per cent. or 
more of the price for which the land was sold,—has the pur- 
chaser to whom the tender and offer are made, the right to 
respond and retain the land, by himself crediting the same 
amount, upon a judgment he has against the debtor, if that 
judgment was obtained by the confession of the debtor, after 
the land was sold? In this instance, the judgment in ‘favor 
of the purchaser was confessed after the sale, and one day 
before that on which appellant, the plaintiff below, obtained 
its judgment by due course of law; and the debtor, Steele, 
remained in possession of the premises as tenant of the pur- 
chasers. 

Preceding sections having provided for the redemption by 
the debtor himself, upon terms prescribed therein, section 
2881 (2513) of the Code of 1876 enacts that any “ creditor 
of the debtor, who without fraud or collusion had obtained 
such judgment before the sale of the land, or within two 
years thereafter, except by confession of the debtor, may inlike 
manner redeem the land from such purchaser or any one 
claiming under him by paying or tendering the amount bid 
for such land at the sale thereof, and ten per centum thereon 
together with all lawful charges,—and by further offering to 
credit the debtor upon a subsisting judgment, with a sum at 
least equal to ten per cent. of the amount originally bid for 
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the land,” &c. The next section (2882), provides: “ But if 
the purchaser or person claiming under him, agrees to credit 
and actually does credit the debtor upon a subsisting judg- 
ment, with the sum offered to be credited by the creditor, he 
may retain the land, unless the creditor makes a further 
offer to credit the debtor upon a subsisting judgment with an 
additional sum,”’ &e. 

While judgment “ by confession of the debtor” is spoken 
of but once in this law,—a crediting of the debtor “upon a 
subsisting judgment,” is mentioned three times ;—twice in 
reference to the judgment held by the redeeming creditor, 
and once in respect to a judgment upon which the purchaser 
may enter a credit to be set off against that of the creditor 
who proposes to redeem. And of neither of these judgments 
is it expressly said—that it must not, if obtained after the 
land was sold, be a judgment by confession. The letter of 
the law would, therefore, not be violated, if we should hold 
that a creditor desiring to redeem, who hada judgment upon 
verdict for a small sum, say less than ten per cent. of the 
price, paid for the land, and a judgment rendered upon con- 
fession after the sale, for a large amount, is entitled to credit 
the ten per cent. or more which he should bid, either at first 
or afterwards, upon the judgment by confession. Moreover, 
we should thereby give to the clause concerning judgments 
by confession, some effect. But certainly this would not be 
all the effect the law-makers intended it should have. We 
can not read the entire statute, without perceiving that at 
least in two of the places where the expression, “a subsisting 
judgment,” is used, the legislature meant that it should not 
include judgments obtained by confession of the debtor. And 
considering the policy of the enactment, and the fact that in 
the third place where this expression is used—it is so closely 
connected, both in location, and meaning with the same ex- 
pression where it occurs in the other places, we feel com- 
pelled to hold that it was used in all three instances in ref- 
erence to judgments not obtained by confession. 

The object of the law was to prevent the sacrifice of real 
estate at forced sales, by inducing purchasers to bid prices 
for it not greatly below its value. To this end, the debtor 
whose it was, or his judgment creditors—may redeem it 
within two years, on terms prescribed. According to the 
next section (2883) of the Code, if one creditor redeems and 
thus becomes the purchaser of the land, another is also au- 
thorized to redeem on like terms, from him. And it is to 
promote fairness among all the parties, in these contests or 
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biddings for the property, so that they shall be conducted 
“without fraud or collusion,” that there is a prohibition 
against the use therein of judgments obtained by confession 
of the debtor after the sale. ‘These might be as dishonestly 
confessed, and as fraudulently and collusively employed by 
a friendly purchaser of the land, whether a creditor or not, 
as by a friendly ereditor who proposes to redeem. Indeed, 
when a judgment creditor has done all that the law requires, 
to entitle him to acquire the land from the purchaser, and 
the latter, in order to retain it, offers to credit over and 
above the price at which he bought, a further sum upona 
judgment against the debtor, such purchaser then becomes 
himself, in effect, a judgment creditor proposing to redeem 
of the opposing creditor, and so retain the land from him. 

We therefore feel compelled to hold that the statute pro- 
hibits the use of a confessed judgment to a purchaser who is 
resisting a redemption of the property,as well as toa creditor 
who is seeking to redeem it. 

The circuit judge erred in giving the instruction to the 
jury, that if they believed the evidence they must find a ver- 
dict in favor of defendant,—and in refusing to give the con 
trary instruction asked for plaintiff. 

Judgment reversed and the cause remanded. 


Milner & Co. v. Clarke 
Real action in nature of Ejectinent. 


1. Tux sale; when void.—Under the revenue law of 1868, the tax-collector 
had no authority to sell lands for non- payme nt of taxes, until after adver- 
isement showing, among other things, the name of the owner when known, 
ke .; and where lands were given in for assessment and assessed against the 
true owner, an advertisement describing them as belonging to an entirely 
different person, confers no authority to sell, and the purchaser at such sale 
does not acquire title. 

APPEAL from Montgomery Cireuit Court. 

Tried before Hon. JAMES Q. SMITH. 

This was a statutory real action brought by the appellants, 
Milner & Co., against the appe lee, H. W. Clarke, to recover 
a certain lot in the city of Montgomery. 

The appellants d leduced title by regular conveyances from 
Charles T. Pollard, whose title was not disputed, and the 

Vou. LXI. 











1878. ] OF ALABAMA, 259 


[Milner & Co. v. Clarke. ] 


appellee defended on tax deeds to the premises made under 
sale for the taxes of 1870 and 1871. ‘The lands in contro- 
yersy were shown to be situated in beat four of Montgomery 
county. They were assessed in each year to W. J. Bean, 
but they were described in the assessment as being in beat 
five. The advertisement for the sale for the taxes of 1870, 
described them as being in beat five, but did not.state to 
whom they were taxed. The advertisement of the sale for 
the taxes of 1871 omits to state in what beat they were sit- 
uated, and states that they were assessed to B. B. Ragan. 
The defendant introduced deeds to lot made by the probate 
judge to him under the tax sales for each of these years. 

' The court charged the jury that if they believed the evi- 
dence they must find for the defendant. This charge was 
excepted to, and is now assigned as error. 


H. A. Hersert, and W. Rt. C. Cocks, for appellant. 


DAVID CLOPTON, contra. 

BRICKELL, C. J.—There are numerous errors assigned 
on the rulings of the Circuit Court in the admission of evi- 
dence against the objection of the appellants, we do not deem 
it of importance to consider. The real controversy is as to 
the validity of the sales of the premises in dispute, for the 
payment of taxes, under which the appellee deduces title. 
[f these sales are invalid, it can not be denied that the ap- 
pellants have the legal title to the premises, and were entitled 
torecover. The validity of the sales have been controverted 
on several grounds, to one of which we confine our attention. 
The assessment and the sales were made under the revenue 
law of 1868, and that law must determine their validity. 
The premises were assessed for the taxes of 1870, and 1871, 
to W. J. Bean, the beneficial owner, having in them a perfect 
equity, and who was in possession by histenants. The sixty- 
third section of the revenue law of 1868, required the tax- 
collector to give notice of the sale of lands for non-payment 
of taxes, by advertisement in the official journal of the 
county, and by posting notice on the door of the court-house, 
and required that ‘such advertisement shall state the time 
and place of sale, and contain a description of the several 
parcels of real property to be sold, as the same are recorded 
on the tax list, the amount of taxes for each year, and the 
names of owners when known, or person, if any, to whom 
taxed.” The premises were situate in beat or election pre- 
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cinct number four of Montgomery county, but were de- 
scribed in the assessment as situate in beat number five. 
The advertisement of the sale for the taxes for 1870, de- 
scribed them as situate in beat number five, and omitted to 
state to rhage they were tax« d. The advertisement of the 
sale for the taxes for 1871, omitted to state the beat or elec. 
tion precine : in whic z they were situate, and stated that they 
were assessed to 2. . Ragan 

Sales of real estate oe the payment of taxes are made in 
the execution of powers ¢ onferred by statute, under proceed- 
ings which are in a great measure ex parte, of which the 
persons to be affected by them, have by law only construec- 
tive notice. To render them valid, divesting the owner of 
his estate, there must be a rigid adherence to the directions 
and forms of the statute, espec ially when these are intended 
for the protection and benefit of the owner.—L yon v. Hunt, 
11 Ala. 295; Scales v. -_— 12 Ala. 617; Parker v. Burgen, 
20 Ala. 251; Elliott v. Eddins, 24 Ala. 508. The statute 
required that real aattscboron should be assessed to the owner 
when known, and one of the objects of the requisition that 
the advertisement of sale should state his name, or the name 
of the person to whom it was taxed, was to afford them no- 
tice of the sale, and the opportunity of curing their delin- 
queney by a payment of the taxes before the sale was made. 
Whatever may have been the object, it was a direction to 
the tax-collector he was bound to observe, and failing to 
observe it, he was without authority to sell the premises. 
Wash ington v. Pratt, 8 W heaton, 81; Shimmin v. Inman, 26 
Maine, 228; Sargent v. Bean, 7 Gray, 125; Cooley on Tax- 
ation, 336; Blackwell on Tax T itles, 235. This objection to 
the validity of the sale could not prevail if section eighty- 
seven of the revenue law of 1868, could be sustained, but 
that section so far as it could exert any influence on this 
question has been several times declared unconstitutional. 

The charge of the Cirenit Court was crroneous, and its 
1deme nt is reversed and the cause remanded 


STONE, J., not sittin 
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Hamill v. Gibson. 


Contest oO] Eli etion of County Solicitor. 


lL S nn sion in vacat st 1—A bill of exceptions 
was reserved to the ruling of the probate judge on a contest of the election 
for county solicitor, and an appeal t 


ik 1 this judgment to the Circuit 

Court, where the cause was submitted, sent, to the circuit judge for 

cision in vacation, with the stipulation that the decision, *‘ he made in eight 

s and is of the present t hell: The terms of the sub- 

ssion were satisfied, if the judge red | his decision and judgment to 

vriting, within the prescribed period, so that it could be entered of record 

. future day; and the judgment was valid, though not filed with the clerk 

“dl of re 1 until the succeeding t 1, and after the expiration of 

APPEAL from Blount Cireuit Cow 

Tried before SAMI L EF re i 


k’sq., an attorney of the 


court. 
Hamill contested the election : Gibson to the ottice of 
1° . 1 > ° } 1 
county solicitor betore the probat 
in adverse j 


: judge, and appealed from 
lverse judgment to the Cireuit Court. In that court 
the cause was submitted for decision to the presiding judge, 
(Hon. W. J. Haralson) “on the record and such brief as 
may be submitted. Decision to be made in vacation in eight 
reeks, and entered up as of the present term of this court.” 
This agreement was made September 12th, 1874. Judge 
Haralson, in the following month, reduced his judgment to 
opinion, but neither was filed 


noved to vaeate and set aside 


L 


writing, together with an 
until Mareh, 1875. Hamill 
Ze ae 
this judement on the ground that it was not rendered within 
coi « } ; 


ro at 7 ha 
eignt weeks aiter th 


His motion was over- 
ruled and he excepted. Thi i 


ris now assigned as error. 


CKINS« or appellant.—The decision was 


{ ont weeks and ent ‘red up, wn vacation, as of 
September term, 1874. The written opinion and judgment 
rendered by Judge Haralson was filed in the clerk’s office, 
rout any date,on March first, 1875, the first day of spring 
rm, 1875. 
Judge Haralson’s term of office expired in November, 
1Q7 


1874, and Judge Wyeth succeeded him. Could any act or 


declaration of his, made after his term of office expired, give 
force or effect to the judgment of the Circuit Court in the 
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judgment in this cause? When his term expired, the cause 
was undecided, so far as the parties knew, or the records of 
the court disclosed, and it so remained until the next term 
of the court, when Judge Haralson, then a mere private in- 
dividual, filed the paper purporting to be a final judgment 
therein, and without any date whatever. 


A. M. GIBS« IN, contiva. 


BRICKELL, C. J.—The cause was by consent of parties 
submitted to the judge of the Cireuit Court for decision in 
vacation with no other stipulation, than that the “ decision 
be made in eight weeks, and entered up as of the present 
term of this court.” The cause was on appeal from the judg- 
ment of the judge of probate rendered on a contest of the 
election of county solicitor, and all questions for decision 
arose on a bill of exceptions reserved to his rulings, and 
were of course triable by the court without the intervention 
of a jury. The judge of the Cireuit Court within eight 
weeks from the submission, reduced his judgment to writing, 
but it was not filed until the succeeding term of the court, 
and after the expiration of his official term. The appellant 
objected to the entry of it on the records, insisting that as it 
was not filed within eight weeks after the submission, it was 
not within its terms. ‘The limitation of time within which 
the decision was to be made, was doubtless introduced 
for the purpose of obtaining a judgment at as early a period 
as was supposed practicable; and quieting the litigation. 
But it extends only to the time within which judicial power 
could be exercised ; and does not imposé as a condition to the 
validity of its exercise, that the judgment should be filed 
with the clerk of the court to be entered of record within 
the time mentioned. The terms of the submission were sat- 
isfied, when the judge within eight weeks, reduced his de- 
cision and judgment to writing, so that it could at a future 
day be entered of record. It may be that until the expira- 
tion of the last day, he had not finally determined the cause. 
The opinion accompanying the judgment bears evidence that 
he carefully considered, and passed upon each of the several 
questions arising on the record, and whatever of delay there 
was in filing his judgment with the clerk of the court, may 
have been, and it is fair to presume, was unavoidable. The 
objection of the appellant to the entry of the judgment in 
conformity to the submission was properly overruled. 

We pass the remaining assignments of error, as they have 
Vou. LXxt. 
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not been insisted upon in the argument of counsel, and we 
are not inclined to the opinion there is any merit in them. 
A decision of them now, would be of little, if any practical 
import ince, as the st: tute s under which they arise, have long 
since been superseded by later legislation. 
The judgment is affirmed. 


Lction im e of Ejectinen 
: 

1 D -U deed is properly recorded 
within twelve months from its date, it is not self proving under section 2154 
of the Code. 

2. A ledament of deed ; 2 7 ent.—A literal compliance with 
the forn $s prescribed by the statute, for the acknowledgment and probate of 
deeds, will not be exacted ; it is sufficient if it fairly appears that the » statute 
has been substantially panes h; and in determining this, the certificate 
or acknowledgment may be read in connection with the deed. 

3. Same ; how may be proved—Where a grantor wrote his name to a con- 


veyance, which was not attested, but acknowledged before a justice of the 
peace, the certificate of acknowledgment operates as a substitute for the 
attestation of a witness; and where the deed was not recorded within twelve 
months, the party wishing to introduce it, may, upon showing that the officer 
is without the jurisdiction of the court, prove his handwriting, and thereby 
render the deed admissible. 

4. Deed, alterations in; presumptions as to.—Material alterations of a 
deed after its delivery, can be made operative only by a new attestation or 
acknowledgment. Where interlineations appear in the handwriting of the 
grantor, merely curing an imperfect description of the lands, and according 
with all the purposes and objects of the deed, the fair pre sumption is, that the 
interlineations were made before the acknowledgment of execution; and the 
burden of repelling the presumption, rests on the party asserting the contrary. 
5. Same ; what alteration not sufficient to avoid—An innocent alteration 
made by the grantor, after the delivery of the deed, to cure his own inad- 
vertence and make the instrument accord with its purposes and objects, will 
not divest the title which has vested by the deed. 


APPEAL from Montgomery Circuit Court. 

Tried before Hon. JAMES Q. SMITH. 

Appellants, the heirs-at-law of Josephus Sharpe, brought 
their statutory real action against the appellee, Jane C. Orme, 
to recover certain lands. Appellants claimed title by a deed 
from the appellee and her husband, Thomas J. Orme, who 
has since died, leaving her in possession. 

This deed was regular in form, and was acknowledged 
before a justice of the peace, whose certificate is as follows: 

“State of Alabama, Montgomery County. I, G. H. Coch- 
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ran, a justice of the peace for the county aforesaid, do hereby 
certify that T. J. Orme and J. C. Orme, who is known to 
me, acknowle dged before me, that being acquainted with the 
foregoing conveyance they did the same voluntarily, on the 
day ‘the same bears date. 

“ Given under my hand this, the 7th day of May, 1867, 

“G. H. Cocnran, ‘I. P.* 
Said deed was executed on the 7th day of May, 1867, and 
recorded on the 31st day of May, 1869. 

On the trial, plaintiffs offered ‘the deed in evidence, and 
“proved” that ‘said deed and the signature thereto, purport- 
ing to be that of Thomas J. Orme, and the cancellation of 
the stamps and the acknowledgments, except the words, 
‘given under my hand this, the “ith day of May, 1867. GQ, 
H. Cochran, J. P.,”’ were all in the handwriting of Thomas 
J. Orme, one of the grantors. 

Certain interli: neations a id alterations appeared on the face 
of said deed, which, witnesses examined as experts, testified 
were in different ink from the body of the deed and the 


acknowledgment, but in the same ink as the cancellation of 
the stamps, and that they were in the same handwriting as 


the body of the instrument, the eancellation of the stamps 
and the sig gnature purporting to be that of Thomas J. Orme, 
one of the grantors. Said witnesses could not state as to the 
time when the interlineations Pa Bae a Se were made, 
whether before or after the execution of the deed; but ex- 
pressed the opinion that they were made after the body of 
the instrument and signatures and acknowledgment were 
written, because “in different ink from them, and because 
the alterations were written on and over the words originally 
written in the body of said dec 


In the deed, the la wile ave desctibed : portions of section 
thirteen, range ninetes n, and the interlineations consist of 
the words “six tow ship” inserted b ‘tiwveen the We rds ** sec- 
dem * aud “thistoon al ieainenittaaia ahi neinge the num- 
ber of acres from “ 760 more or less ”’ to “840 more or less.” 


[It was “proved” that said Thomas J. Orme had been in 
rr about 
(2, build- 


at after 


possession of the lands described in the complaint, f 
11 venty years before his d I 7 
ing houses thereon and cultivatii - an 
the exeoutton of said instrument, he coutinucd te 
said lands, cultivating and managing the same, till his death; 
but that he declared he was doing soas the agent of Josephus 
P. Sharpe, and that eo furnished some corn and other 
pi rovisions to cultivate t! » place. 
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There was evidence tending to show that the words “ Given 
under my hand this, the 7th day of May, 1867. G. H. 
Cochaan, J. P.,” were in the handwriting of said Cochran, 
and that he had removed to the State of Texas. 

The court, at the request of the ‘defendant, in writing, 
charged the jury, if they believed the evidence, they must 
find for the defe nds ant. To this charge pl intiffs excepted, 
and it is now assigned as error. 


T. M. ARRINGTON, for appellants.—The interlineations in 
the deed, of the words “six township,” and at the end of a 
particular description of the land, and the alterations changing 
the number of acres from “ 760 more or less” to “840 more 
or less,” are of no possible consequence, intended only to 
supply a defective description of a small portion of the land, 
showing only what section and township were meant, and 
not attempting to convey other lands than those already 
dese ribe din the deed: . and all bei: 9g in the handw riting of the 

‘aud ean ari 

It is settled law tl at the alteration of a deed by the grantor, 
or with his consent, does not avoid it.—Shepard’s Touch. 68 
Speake v. United States, 9 Crane h, 25. 


grantor, ne quatienn fi sé. 


? 

At most, the Suterlist ations could only vitiate the deed to 
the extent of the land which had been misde He and 
where a deed had been delivered and title vested i » the 
erantee, an alteration does not undo what has ately yas 
Even where the alteration is fraudulently intended, it is fatal 
to the instrument only as to the covenants or undertakings 
contained in it—that is to say, such parts of it as are execu- 
tory.— Ker ndall v. Kendall, 12 Allen, 92: Cheepinan v. Whitte- 


re, 23 Pick. 231; Lewis v. Payne, 8 Cowen, 71. 
The » acknowledgment, though not in the precise language 


of the form set out in the Code, is in substantial compliance 


therewith, and that is all the law requires.— Kelly v. Calhoun, 
) Otto, 713. 

‘ . O14} a) 7 ae | 1 

Section 2154 of the Code provides that convevances ac- 


know] “lged, or proven according to law and recorded within 

‘lve months from date, may be received in evidence with- 
out further proof. More than twelve months had elapsed 
before the recording of the deed, but it falls within the opera- 
tion of the act of March 20th, 1875, p. 180, which permitted 
conveyances not then recorded, to be recorded within twelve 
months. This deed was already r corded at the time of the 
passage of the act, and to re-record it would have been a vain 
thing—only leading to complication. 
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CLOPTON, HERBERT & CHAMBERS, contra. 


BRICKELL, C. J.—1. The statutes require that conrey- 
ances for the alienation of lands must be written or print ed on 
parchment or Paid and must be signed at their foot <A the 
contracting party, o r his agent having a written authority ; 
if he is not able to si fe his name, then his name must be muita 


, a 7. 99 
“his mark written age inst the same 


for him, with the words 
or over it 2 the execution of such conve yance m ust be attested 
by ore, Or whe re thi € pa ¢) rly can not erit . by tero witnesse 8 acho 
are able to write, a net who must write their names as witnesses, 
Code of 1876, § 2145. The acknowledgment of execution, 
which is setts Be dl by subsequent sections of the Code, oper- 
ates as a compliance with the requisition of attesting wit- 
nesses.—J 6. § 2144. The form of acknowledgment is pre- 
scribed, but if the form is not substantially complied with, 
the result as declared is, that the conve rae loses the privi- 
leges conferred by section 2154 of the Code.—Jb. S$ 2158-6] 
That section is in these words: “ Conveyances of property, 
whether absolute or on condition, which are acknowledged 
or proven according to law, and recorded within twely 
months from their date, may be received in evidence in any 
court without further proof, and if it appears to the court 
that the original conveyance has been lost or destroyed, « 
that the party offering the transcript has not the custody or 
control thereof, the court must receive a transcript duly 
certified, in the place of such original.” 

These enactments have placed the law in reference to the 
execution and proof of conveyances upon an entirely new 
footing in several important partic ulars. First, is the neces- 
sity of attesting witnesses, or an acknowledgment of execu- 
tion by the grantor, taken and certified by a proper officer. 
Second, the proof of the instrument by the certificate of pro- 
bate or acknowledgment. Third, proof of its contents and 

existence by a transcript from the record, when the original 
has been lost or destroyed. Or if the proof i is to be made by 
one to whom the custody of the original is not imputable, 
then the introduction of such transcript, without accounting 
for the absence of the original, and without an effort to pro- 
duce it. In each case, authorizing the use of a copy of a 
copy in der gation of the common law. 

The deed is not attested by a witness, and the point of 
contention is, whether the certificate of acknowledgment 
satisfies the statutory requisition, or if it is defective, can 
parol evidence supply the deficiencies. The certificate is very 

VoL, LXI. 
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informal, and substitutes some words for those employed in 
the form prescribed by the statute, and omits others. Yet, 
when the deed is examined in connection with the certificate, 
by fair legal intendment, it appears that the grantors on the 
day of the date of the deed, acknowledged that with knowl- 
edge of its contents, they executed it voluntarily. While 
courts are cons strained to dis approve departures. from the 
simple forms prescribed by the statutes—and though such 
departures render titles 1 insecure and invite litigation, liber- 
ality, not strictness of construction, is the rule which has 
been observed. The want of substance can not be disre- 
garded, opening a door for fraud and forgery, and by judicial 
legislation nullifying the statute—words can not be added to, 
or the equiv: alent of material words found in the statutory 
forms, dispe nsed with. Yet when it fairly appears that the 
statute has been substantially complied with, a literal com- 


pliance with the statutory form is not enacted.—4 Phil. Ey. 
(C. & H. notes), 462. 

i Bradford v. Dawson, 2 Ala. 203, under a statute which 
required that the grantor should acknowledge, that he signed, 


sealed and delivered the deed on the day and year therein men- 
tioned to the grantee, a certificate not stating that the grantor 
acknowledged that he executed the d mn on the day of its 
date to the grantees, was deemed a substantial compliance 
with the statute. The court say: ‘ The supposed defects in 
the certificate vanish the instant the body of the deed is 
examined ; for, we then ascertain that the day of the date, is 
the same day when the acknowledgment was made. We 
likewise perceive, that the deed was executed by the trustees 
as well as the grantor. It was not necessary that the former 
should have signed, or otherwise executed the deed, and cer- 
tainly a defective acknowledgment by them can not preju- 
dice the deed, when no action whatever is required on their 
part. It is said, however, that the body of the deed ought 
not to be looked at to support the probate. It seems to us, 
that every probate must, of necessity, be compared with the 
deed ; to illustrate our opinion, let the probate be supposed 
as precisely formal in terms, yet, if the acknowledgment was 
not made by the person named as the grantor, it would be 
clearly void. It is obvious, that the difference in the names 
would appear only by an inspection of the body of the deed 
and by comparison with the probate.” The court further 
say: “ The only general rule with respect to the construction 
of these certificates, when the object is to support the regis- 
tration, is, that when the statute has been substantially com- 
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plied with, the rights of the parties shall not depend op 
strict criticism, but that any portion of the deed may be 
examined to give effect and meaning to a certificate which js 
apparently defective.” 
The acknowledgment and certificate in this case, is merely 
a substitute for an attestation by a witness, the parties to the 
deed, being able to write and having signed it. If it had 
been attested, no more than the signature of the witness 
would have been necessary—no affirmation by him of his 
knowlege of the parties, or of their identity or of their ac- 
knowledgment that with knowledge of its contents they vol- 
untarily executed it, could be required. It can not be a 
proper construction of the statute, which would vitiate the 
instrument as a conveyance of the legal estate, as between th 
parties, because the officer before whom its execution was 
acknowledged, from ignorance or carelessness, imperfectly 
certifies the facts. The certificate is his act, and he, not the 
it The material fact 1s, that the grantors 


. J 
parties, speaks by it 
acknowledged the execution of the conveyance voluntarily, 


with knowledge of its contents, and whenever this ean be 
fairly and reasonably spelled out from the certificate, the 
requisiti yns of the statute are satisfied. When this certificate 
is read in connection with the deed, the fact appears with 
eertainty. The only doubt about it which can be generated, 
is by referring to the statutory form, and observing how far 
the certificate departs from its letter. Literal compliance 
with the form is not essential. 

The deed not having been recorded within twelve months 
from its date, the certificate was not evidence of its execution. 
The privilege of proof of execution by the certificate is by the 
statute confined to deeds which are recorded within twelve 


months after their date. When the subscribing or attesting 
witness to a written instrument, is not within the jurisdiction 
of the court—when his residence is in a foreign country, or 
in another State, the | i 


instrument may be read in evidence, 
ipon proof of his handwriting. The certificate of ac knowl- 
.diement, operating as a substitute for the attestation of a 
vitness, when it is shown that it is legally impossible for the 
party proposing to introduce the conveyance in evidence, to 
produce the oifi er making it, by reason of his residence 
without the jurisdiction of the court, may be proved by evi- 
dence of his handwriting, and when the evidence is given, 
the convevance may be read. The admissibility of parol 
evidence, to supply defects in the certificate of acknowledg- 
ment, when the purpose is simply to satisfy the statutory 
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requis it ion as to th CV ution of the instrument, and not to 
impart to it the [ol eand operation of aconveyance rect orded, 
it is not necessary to consider, in the view we take of the 


certificate. 

2. The interlineations apparent on the face of the deed, 
are not of themselves of a character to excite suspicion. 
They are mere comple tions of impr rfeet descriptions of par- 
cels of the lands, and of the aggr regate number of acres the 
al importing a sale by dese ription, or metes and bounds, 
and not by the quantity. All unfavorable presumptions 
against the grantee are removed by the fact, that these inter- 
lineations are in the handwriting of the grantor, Thomas J. 
Orme, in whom the legal estate in the lands resided. If it 
had been shown they were made after the delivery of the 
deed, the conclusion would be, that they were made by con- 
sent, and the validity of the deed would be unaffected by 
them, if it were not that an attestation by witnesses, or an 
acknowledgment of execution before a proper officer, is essen- 
tial to the valid execution of a conveyance passing te legal 
estate in lands. Material alterations of the deed after its 
delivery, can be made operative only by a new attestation or 
acknowledgment. The point of time to which the inquiry 
as to the making of these interlineations should be confined, 
is the acknowledgment of the execution. If they were made 
before, or concurrently with such acknowledgment, they are 
parts of the deed, and as operative, as if they had been in- 
eorporated in the body of the deed in its original writing. 
If made subsequently, though by the grantor, with the con- 
sent of the grantee, the legal estate in the lands, the descrip- 
tion of which they perfect, would not pass by them, without 
anew acknowledgment, or an attestation of the fact by : 
witness inthe mode prescribed by the statute. These inter- 
lineations merely curing an imperfect t dese ription of the par- 
ticular pares ls of the lands, ac cord witl 
13 


objects of the conveyance, and it is bu 


1 all the purposes and 
it a fair presumption, 
their omission in t] Ol ivinal writin Y Ol ‘the deed was merely 
inadvertent. The fond vertence Was corrected, so soon as 
it was discovered, it is also fair to “" sume. The legal pre- 
sumption under the circumstances, is, that they were made 
before the acknowledgment of ex« i dg and the burden of 
repelling the presumption rested on the party asserting the 
contrary.—3 Wash. Real Prop. 221; 1 Whar. Ev. § 629; 1 
Green. Ey. § 564. The time of making the iret Rae tii 
when any evidence re pelling, or tending to repel the legal 
presumption is given, is a question of fact the jury must de- 
termine. 
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Though these interlineations were made subse: quent to the 
acknowledgment of the deed, they would affect its validity, 
only so far as it purports to pass the title to the particular 
parcels of lands, the description of which is perfected by 
them. A fr: audulent alteration of a deed by the grantee does 
not divest the title which has vested in him.— It may pre- 
clude him from enforcing covenants of w: arranty found in 
the deed, but his estate in the lands, so far as it is vested, 
remains. The principle is thus stated in 1 Green. Ev. § 568; 
‘But here alsoa further distinction is to be observed between 
deeds of conveyance and covenants ; and also between cove- 
nants or agreements executed, and those which are still 
executory. For if the grantee of land alter or destroy his 
title-deed, yet his title tothe land is not gone.” In the note 
of Hare & Wallace, to Master v. Miller, 1 Smith, L. C. 1280, 
the = iple is iaied in the words which follow, and numer. 
ous authorities are cited in support of it: ‘The instrument 
as far as the spoliator is cone erned, is from that time de- 
stroyed and extinguished ; its = st operation is not contractd; 
executed contracts ev inoed by it, are not rescinded ; estates 
and titles vested by transmutation of possession, whether by 
common law or the statute of uses, are not divested.” A 
fraudulent spoliation not operating a divestiture of title, it 
would be singular if an innocent interlineation, the act of 
the grantor, intended to cure his own inadvertence, and 
make the instrument accord with its purposes and objects, 
should have a larger operation. 

There is no view of the case, in which the charge given 
ean be sustained. Let the judgment be reversed, and the 
cause remanded. 


Harrell ecé al. v. Mitchell. 
Bill in Equity to set aside Fraudulent Conve yance. 


1, R ‘on of witness: when not allowed.—The reexamiuation of 
tness after hearing and final decree, for the pares of altering or cor- 
recting his testimony, as to a m: ~ r aon issed in court and judicially weighed, 
ypens a wide door for frau land perj ry, and ougl ht not to be tolerated. 
ag so tdulent conveyance : what admissible to show.—Where the grant- 
or’s creditors assail ia utes vane¢ » for fi fraud, the » fact that at the t time of the 
aoe suits were pending against him, or that he apprehended suits, and other 


} 


evidence or bis ge neral pecun lary cond litio n, is a li nissible. 
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g Same; in dicia of fraud, burden of proof.——Where a bona Jide cred- 


‘tor shows indicid or badges of fraud, the burden rests on the grantee to 
opel the pre sumptions they generate; if his ability to pay is questioned, he 
must bot. the source or means by whicl 1 he obtained the money, and that 
there was a real adequate consideration, actually paid ; and whatever there 
may be, not in the colina: ‘y or usual course of such transaction, should be 
f, fully explaine dl. 

4, Same.—The fact that the son, shortly after receiving a conveyance of 
lands from an insolve nt father, conveys parts of them to each of the other 

‘ldren, without any valuable cons sideration shown therefor, casts suspicion 
( n the transaction, which can be removed only by clear and convincing evi- 
lence of fairness, = a and an actual consideration, really paid. 

5, Conveyance, it evidence just ifi s de annullin q Jor fraud.—T he 
relationship of father aa son between onaine and grantee; the grantor’s 
known insolvency and apprehension of threatened suits; the failure of the 
srantee to show with particularity when, where, or how he obtained the 
neans to ps ay the consideration; the fact that shortly after the conveyance 
grantee, withor it any valu: able consideration shown, conveyed parts of 
d to each of the other children; the failure to show what disposition 
. grantor made of the large consideration mentioned in the deed,—justify 

ourt in holding the conveyance fraudulent as to existing creditors. 

6. Decree of sale; what erroneous.—Where, before bill filed, a fraudulent 
grantee conveyed parts of the lands to others, and put them in possession, 
nd these persons, though named, are not made parties, nor description 
given of the portions of land sold to them,—a decree under which such parts 


f the lands could be subjected, is erroneous, and will be here corrected. 





AppEAL from the Chancery Court of Dallas. 

Heard before Hon. CHARLES TURNER. 

The original bill in this cause was filed by the appellee, 
John P. Mitchell, against the appellants, Gabriel H. Harrell, 
Whitmell F. Harrell, and W. H. Harrell, and sought to 
condemn certain lands, then in the possession of W. H. Har- 
rell, to the payment of a note made by the said Whitmell F. 
and Gabriel H. Harrell, to one Mitchell, the testator of ap- 
pellee, which note then belonged to appellee. 

The bill alleged that a judgment at law had been rendered 
in appellee’s favor on the note, on January 10th, 1872, and 
that execution thereon had been returned “no property.” 
[t is alleged, that at the time said debt was contracted, and 
for many years afterwards, Whitmell F. owned a valuable 
plantation of 240 acres, which he and his wife, by voluntary 
conveyance, executed on the 19th day of October, 1865, had 
conveyed to their son W. H. Harrell; that at the time the 
deed was executed, Whitmell F. was insolvent, and that the 
conveyance was made with the intent to hinder, delay and 
defraud complainant. 

The bill further charged, that when said deed of the 19th 
of October, 1865, was made, said Whitnell IF. was a surety 
on the bond of one Thomas Walker, as administrator of Jo- 
seph Walker, and that said deed was made for the purpose 
of avoiding the payment of any liability that might be fixed 
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on Whitmell IF. as surety, as well as to escape the payment 
of complainant’s demand on said note. ; 

Whitmell I. and W. H. Harrell answered, denying that 
Whitmell F. was insolvent at the date of the execution of 
the deed to W. H. Harrell, and averring that the deed was 
made in pursuance of a parol gift of the lands to W, H, 
Harrell in 1860. 

The answers also alleged that Whitmell F., at the time he 
executed the deed of 1865, owned other real estate; that 
afterwards, on June 8th, 1868, said Whitmell F. conveyed 
these lands, and also the lands conveyed by deed of 1865, to 
his son W. H. Harrell, for the sum of $14,800, which was 
its fair value. 

The complainant then filed an amended bill, alleging that 
the sale to W. H. Harrell, set up in the answer, was a simu- 
lated one, and that no consideration was paid for said land; 
that the conveyance was made to hinder, delay and defraud 
the creditors of Whitmell F.; that W. H. Harrell, at the 
time he purchased said lands, in June, 1868, was a man of 
but “small means, and not able to pay the large sum which 
purported to form the consideration of the deed.” The 
amended bill averred that W. H. Harrell had, subsequently 
to the execution of said deed of June, 1868, conveyed cer- 
tain portions of the lands embraced in it, by voluntary deeds 
to his wife and two of his children, and makes them parties 
defendant, praying that these deeds be declared fraudulent. 

Whitmell F., W. H. Harrell, and his wife and children, 
answered the amended bill denying emphatically any fraudu- 
lent intent in the making of any of the deeds. The answer 
of W. H. Harrell sets up the conveyance made to him by 
his father, Whitmell F., in June, 1868, was made for the 
bona fide consideration expressed, and that he had actually 
paid the consideration named. It admits the execution of 
the deeds to the wife and children, and avers that he had 
also sold portions of said land to his brother Finis E. Har- 
rell, to Alexander H. Averytt, his brother-in-law, and to his 
sister Mrs. Forss, and to James Brantley, and had put them 
in possession of the portions conveyed to them. He averred 
that the deeds to all the persons named, except his wife and 
children, were made on valuable consideration. None of 
these persons, except Harrell’s wife and children, were made 
defendants. 

W. H. Harrell testified that in June, 1868, he purchased 
of his father the lands mentioned in the bill, for the sum of 
$14,800, and paid him that amount in cash, in the office of 

VoL, LXI. 
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Pettus, Dawson & Tillman, in the presence of Dr. A. G. 
Mabry and John W. Roberts; that he handed the money to 
Roberts to count, who, after counting it, handed it over to 
Whitmell F.; that the terms of sale had been agreed upon 
before the payment was made, and the deed had been prepared 
and sent to Blount county where his father then resided; that 
he met his father by appointment, paid the money as above 
stated, and received the deed. He denies that he knew of 
the existence of complainant’s debt at the time he made such 
purchase. In reply to a question as to where he obtained 
the money to make the payments, the witness stated, “I paid 
for said land with money which I received from the sale of 
cotton and corn and meat and cows, and received for debts 
due to me. I can not say how much of said money I re- 
ceived from each of these sources, but most of it was for 
cotton sold by me. It is not possible for me to state, when, 
where and from whom I got each portion of the money.” 
Roberts, a witness for defendants, stated that he was present 
in the office of Pettus, Dawson & Tillman, and saw W. H. 
Harrell pay his father a large sum of money; that he was 
not positive as to the amount, but “thought it was eight or 
ten thousand dollars; that he had an indistinct recollection 
of a deed being passed between them.” 

The complainants introduced in evidence certified tran- 
scripts from the Circuit Court of Dallas, showing that judg- 
ments had been recovered against Walker, (upon whose bond 
as administrator of the estate of Josephus Walker, deceased, 
said Whitmell F. was surety,) in the years 1867 and 1868, 
in favor of various persons, for over twenty thousand dol- 
lars. The return of execution on these judgments showed 
that they had been levied on certain lands and personalty of 
said Walker, which were sold by the sheriff in 1869. After 
paying the executions and costs, &c., and setting apart the 
exemptions to the widow of Walker, there remained a bal- 
ance of over a thousand dollars, which was claimed by said 
Thomas Walker’s administrators. The transcript of the 
records from the Probate Court of Dallas showed that before 
Walker’s death, and in June, 1868, proceedings were pend- 
ing to compel him to settle his administration of the estate 
of Jesephus Walker; and that he was then largely indebted 
on account of the administration. Shortly after Thomas 
Walker’s death, his estate was declared insolvent. The de- 
fendants objected to the foregoing evidence, on the ground 
of irrelevancy, but their objection was overruled. 

It appears from the evidence that the land conveyed to 
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W. H. Harrell in 1868, constituted the bulk, if not the 
whole of the property then owned by Whitmell F. who had 
been rendered insolvent by the result of the war. It was 
also shown that Whitmell I. was at the date of the deed ip 
feeble health, and that W. H. Harrell had been for a consid- 
erable period of time his general agent in the transaction of 
business. 

No evidence showing what had become of the mone y paid 
by W. H. to Whitmell F. Harrell was introduced by either 
of them; and it is not shown that the persons to whom Har. 
rell conveyed, on an alleged valuable consideration, had 
paid him anything. 


. .¢ — ey eater ae “0 
J. J. Moore, a witness for « ymplainant, testified as to the 
. 142... eV Ty ce onl AM ee ’ 
pecuniary condition oi W. H. Harrell at the time of the 
a. s " ,-4° al c., ,* 7 io " " 
all o> dl purchase, Stating that from his Kknowleage of the 
> . .? E ,: 1 « y * , y° 
farming operations carried on by him, and which was his 
] . ew ] os 
only source of income, so far as he knew, he could not have 


: Ree “het ’ Se ey 
made the sum Cz presse as the consideration of the deed: 


but stated that he might have had other employment, of 
which he di id not know. He further stated that his eredit 
vas good. This witness further testified, that while he was 
at Blount Springs i in 1868, “ W. H. Harr was negotiating 
for the purchase of a tract of land in Bloun county, a1 nd the 


said W. H. Harrell told me that he was ome to buy it for 
his father, who was to take it in part payment of the plan- 
tation in Dallas, which he, W. H. Harrell, had got from his 
father.’’ 

Two other witnesses were examined who stated that said 
Harrell had ability to pay the purchase-money, but their 
statement as to this was based on the fact that said Harrell 
he ad be en his { hi athe Y s overseer for S¢ veral years, and he owed 
him therefor; that his services as overseer were worth $1,000 
per annum. 

ia . 


} ) ae Real Fr Pe ] apleal 
ine chancellor rendered a decree granting tne reiel 
1 . a on & < ES : 2 23m 
pra he ii a ynpanied it bY a written opinion, in whied 
: x . , } one sy } > . , 
ie examined the evidence, and iaid co ( abl tress on the 
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4 ° 1 7 7 7 
After ti nal ae n ( nadant ap- 
] } oe 
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] 
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ther 
Harr‘ ll had told him that he was nevoti iting for the pur- 
hase of the lands for his father. The court granted the re- 
and made an order granting the defendant leave to 


2 


testified that he was mistaken in stating that W. H. 


hearing 
reexamine the witness. By the testimony of this witness, 
on his second examination, it appeared that W. H. Harrell 
had conversed with him since, and by calling his attention 
to the surrounding circumstances, and arguing with him, 
had convineed him he was mistaken as to these matters. 
Comp ylain: n on this or yund, to sup pre ss the de- 
os of Mo taken on his second examination. The 


haneellor suppressed the deposition and rendered a decree 
I I 


Reotiaails 2 the de q of Whitmell F. to W. H. Harrell, dated 


4 7 »- 4] 7 Pl " 
on the Lvth Octobe r, 1865, Lone a ed bi uW hn the same par- 


| ] 8% and t] } “ 1} |. a Ee 
ties of ‘June 8t! ‘ L$ , ana the a i ol + eae YH irrell to his 
} 1:1.) 4 ] , -~ { niaimna 
wife and ecniaren, tO ve Cacil \ i as to complamant, and 
loringe : 9] fo» the wnnri navinoe tl R?y = 
ordering a saie, ior thi pul p se ol] n2 the debt aque come 
™. > 4] } 1, pen . 2 > al } . 
piainant, OL tie lands emovrac l each oF these ce eds il- 
eae ’ < en . 4 YY? . ee : 
cluding aisO the parts WhHicil Ye Il. Harrell had sold to 
] : | 
pers s ] vel not ! ae p l 
I 
ry 1 4 } , al” > — oe ‘ 1. , 
phe aeer e, and tne overruiln ‘tions to the 1 cord 
7 ° , 
Lut > nHOoOW assi ias ¢ 


Pettus, Dawson & TILLMAN, and SATTERFIBLD & YOUNG, 
r appellant.—The court will always permit the reexamin- 
ation of a witness, after publication of the testimony, in cases 
where it appears by his affidavit that the witness has made a 
istake in his prior de position.— Dan. Ch. Pr. vol. 2, pp. 


re? ) 
J }*> HC 


l 
~ +7 > , . ' > 7 1 . j 
150, 1156: Kirk v. Kirk, 13 Vesey, 286: Denton v. Jack- 


; 


son, 2 John. Ch. 526. 

2. The transeripts from tl ie Cireuit Court were inadmis- 
sible. The de headeat. W.H. Harrell, was neither party nor 
privy to the proce dings evidenced by said transcript. The 


transactio! wivogpeet led to the ex soiehhaen of the deed of June 


1 . ] ] bon . 4 + 
Stn, 186 » Wore ‘onsistent with honesty and a bona Le pur- 
| my ° } ] ] ce ee 
ase py tne son. ane evi lence eieariy SHOWS that the 
. +4 . oon . . _ P besos the a> ; " +, 
recited consideration Was actually paid in cash, tO the 
: P ‘ } 4: 47 } a 7 , ri ; ° 
erantor, at the time the deed was delivered. There is no 
lispute that the price paid was not a fair and full one, and 
e onl\ ro j . @ as to GISTrTUuSLt ON It, is the fact 
| 
I | vent er of the grantee. ihe 
] “ie 4) 
ait | j I ( en n V OF Uh eCX- 
. : 
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reach of his creditors, there is no evidence that W. H. Hap. 
rell either knew of or participated in the intention. He 
was a bona fide purchaser for value.—See Tompkins v. Nieh- 
ols, 53 Ala. 197. It is a rule in courts of law, as well as 
courts of equity, that fraud is not to be presumed, but jt 
must be established. Circumstances of mere suspicion, lead- 
ing to no certain results, will not be deemed a sufficient 
ground to establish fraud.—1 Sto. Eq. Jur. § 190; Stiles & 
Co. v. Lightfoot, 26 Ala. 445; Smith v. Branch Bank, 2 
Ala. 125; Henderson v. Mabry, 13 Ala. 713; Ravisies v, 
Alston, 5 Ala. 292. 


W. M. Brooks, and FELLows & JOHNS, contra.—The 
evidence clearly established the insolvency of the grantor at 
the date of the deed. The grantee was his son; had been 
and was his general agent, and it is fair to suppose knew his 
condition. The conveyance stripped the grantor of all his 
visible property. The consideration is a large sum, the 
money is paid with parade in the presence of witnesses. The 
son fails to show how he obtained the money, to make such 
a purchase. The grantor fails to show what has become of 
the large sum he is said to have received. The land is soon 
after deeded to various sisters and brothers of the grantee, 
The evidence shows that the son could not have had the 
large sum he paid. The whole surroundings stamp the 
transaction as a fraud.—See 3 Stew. 243; Moore & Pain v. 
Tarlton & Paine, 3 Ala. 444; Beall v. Williamson, 14 Ala. 
62; Pulliam & Co. v. Newberry, 41 Ala. 168. The opinion 
of the chancellor on the facts should not be disturbed, unless 
there is a clear, decided preponderance of the evidence 
against his conclusion.—39 Ala. 63; 42 Ala. 147; 46 Ala. 
161. The second deposition of Moore should have been 
suppressed. The witness was conscious of no mistake, until 
his attention had been called to the circumstances, and to 
use his language he had been argued into it by the defend- 
ant. It is perfectly natural that when the defendant saw the 
effect of the evidence he should endeavor to argue the witness 
into the belief that he had made a mistake; but such testi- 
mony should never be received. A defendant should never 
be allowed to thus manufacture testimony for himself. Such 
evidence would tend to defeat justice, and opens a wide door 
to fraud and perjury. 


BRICKELL, C. J.—A reexamination of a witness, after 
ihe evidence has been published, a hearing had, and final 
Vou. LXI. . 











1878.] OF ALABAMA. 277 


[Harrell v. Mitchell. J 


decree rendered, it is said by Chancellor KENT, was never 
permitted, “merely to alter or correct testimony, after the 
eause has been hex urd and discussed, and decided upon the 
very matters of fact to which that testimony referred. It 
would be setting a most alarming precedent, and would shake 
the fundamental principles of evidence in this court.”— Gray 

Murray, 4 John. Ch. 415. In Johnston v. Glasscock, 2 
Ala. 249, an application was made to this court to modify a 
decree of reversal, so that new evidence could be taken in 
the court of chancery, to explain and correct discrepancies 
in the evidence, these discrepancies having controlled largely 
the determination of questions of fact involved; the applica- 
tion was refused, the court remarking: “It is sufficient to 
determine us to refuse this petition that if the motion had 
been addressed to the chancellor, after the decree it should 
not have been allowed.” 

The rule in courts of equity, disallowing except under very 
special circumstances, the examination of witnesses after the 
publication of the evidence, even before hearing and decree, 
is founded on the soundest polic: y and highest wisdom, and 
it is feared that it is not enforced as rigorously as the ends 
of truth and justice require. It is not only a safeguard 
against fabricated evidence, but it quickens and keeps alive 
the diligence of suitors. “It is of great importance in the 
administration of justice, onl ought to be constantly inculea- 
ted upon suitors, that they must bestow diligence in the prose- 
eution and defense of their suits, and that every step in the 
progress of the cause, is to be taken orderly and in due season, 
aud that though the courts are indulgent to mistakes and 
unavoidable accidents, yet they can not be so to the mere 
negligence or wilful defaults of parties, which only tend to 
hinder, fatigue and oppress each other.”—ITamersly v. Lam- 
ert, 2 a Ch. 432. 

The chancellor could properly and ought to have refused 
the rehearing, and the order for the reexamination of Moore. 
The alteration and correction of his testimony on a point 
which had been “ critically discussed in court, and the bear- 
ing and effect of every part of it understood and judicially 
settled,’ was unauthorized according to the authorities to 
which we have referred. It opened “a door to fraud and 
perjury, by holding out or encouraging inducements to sup- 
ply insufficient evidence, or to withdraw or explain away 
that which has been oppressive.” In this instance it may 
be there was not,and we would not be understood as intima- 
ting there has been, either fraud by the party reexamining, 
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or perjury by the witness; but if the practice pursued were 
tolerated, an unscrupulous suitor and witness, would find the 
temptation and the opportunity. 

The order having been made and the reexamination had. 
it is not matter of surprise, that the party obtaining the 
order, should have endeavored to convince the witness of 
his error, and to obtain from him testimony, which if it did 

1; he £ 


° } ] . 
not contradict, would neutralize or weaken the force of that 


. ‘ ° . . aay 
he had alr ady riven, the bearing and etfect of which t] 


court had declared. That witnesses may be saved from such 
influences, is one of the reasons on which the rules disallow- 
ing a reexamination isfounded. We are satisfied the second 
deposition of Moore was properly suppressed ; l the chan- 
cellor could have gone fu ‘and 1 nded the order f 


his examination. 


Vy] ye . 1 °7 
\ nere Creaitors Or a veu mr, OF a ol a ali a Sait 


or conveyance he has made, as intended to hinder, de] and 
defraud them, the fact that the time of , suits 
pending against him, or that he was apprehensi 
=) = i 
be commenced, and his general peeunia 
facts of importance, they are permitted to prove. valu 
4] re ’ Dew e aa we 4] a 
of the evidence depends upon its connection with other facts 


and of the evidence of good faith, and fairness in the trans- 
action, which may be given in support of it. The certified 
record from the court of probate, showing th liability of the 
grantor, as the surety of Walker, and the proceedings for the 
settlement of Walker’s administration, pending when the 
conveyance was made, was admissible evidence. If these 
proceedings ripened into decrees against Walker, such decrees 
were causes of action against the grantor, on which suits at 
law could have been immediately commenced. Or on 
return of execution against Walker, no property found in 
whole or in part, execution could have been issued against 
the grantor. The insolvency of Walker, would have in- 
creased the grantor’s apprehension of suit or proceedings 
against himself, and of the fact there could be no better evi- 
dence, than judgments rendered against him, and the return 
of executions issuing thereon. 

3. It is very clearly shown, we may say the fact is not 
questioned, that the conveyance now impeached, was of all 
the visible property of the grantor, subject to execution, and 
that when it was made, and from a date anterior, the close of 
the war, and the emancipation of slaves, he was insolvent. 
It is also shown clearly, we think, that his son, the grantee, 
was apprised of his insolvency. Their relationship, the gen- 
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eral control of the business of the grantor, in consequence of 
his ill-health, which was entrusted to the son, the number of 
vears after he became of age, during which he lived with, o1 
near the grantor, and the mutual cqnfidence they reposed in 
each other, are facts from which knowledge of the grantor’s 
insolvency can justly be inferred. Here, then, are indicia, 

or bade res of a fraudulent conveyance, and vone fide creditors 
have the rig < to require, that these shall be explained, and 
all unfavorable presumptions arising from them repelled by 
evidenc e, fret. that the conveyance is - unded on an adequate, 
valuable consideration paid or secured to the grantor.—Craw- 


ford v. Kirl sey, YS, Ala. 293: Hubba d v. Alk nN, 59 Ala. Toa. 
‘In the absence of clear and convincing evidence of this fact, 

] ] ote a | “nasi . . . +? rr} 7? 
the right and equity of the creditor must prevail. The evi- 


dence of the fact lies within the knowledge of the grantee ; 
and the fact was of such recent occurrence, there could be 
no difficulty in producing it. It is so easy for parties stand- 
ing in ‘the relation of the grantor and the grantee to feign a 
consideration for the transfer of the property of the one 
the other, and to fabricate the evidence of its payment, th: 
the transaction can not be sustained, unless it is shown there 
was a real adequate consideration actually paid, and what- 
ever there may be, not in the ordinary or usual course of 
such transactions, should be fully explained. When as in 
the present case, the consideration is large, amounting to 
several thousand dollars, there should be clear proof by the 
vendee, if his ability to purchase is questioned, of his means, 
or of the source from which he obtained the money. The 
absence of evidence of the disposition made by the grantor 
of the money it is alleged he received, becomes a material 
circumstance. Clear evidence of ability to make the pur- 
chase, is vital to sustain the transaction against creditors 
whose right to appropriate the property of the grantor to the 
satifaction of their demands is ¢ lear, and founded on law and 
good conscience.—Bump, Fraud. Con, 92. 

Without noticing the evidence in detail, we concur with 
the chancellor, that it is insufficient to establish the fact of 
payment. It may be the vendee had accumulated some 
money, but his evidence of the source from which he obtained 
the amount paid the vendor in the presence of witnesses, is 
too vague and indefinite to support a transaction attended 
with the indicia of fraud, which attend the conveyance to 
him. Where the money had been kept, if he had it on hand 
for any length of time prior to the purchase, could have been 


easily proved. Or, if not on hand, and it was obtained for 
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the purpose of making the purchase, the persons from whom 
he obtained it, ought to have been examined. Some clear, 
satisfactory evidence that it was his money, not mere general 
statements as to the business in which he had been engaged, 
and the profits derived from it, it was his duty to have given, 
Not only is the evidence vague and indefinite as to the sources 
from which he obtained the money, but there is an absence 
of all evidence, as to the disposition made of it, by the 
grantor. He has not invested it in the purchase of other 
property which could be reached by his creditors—he has 
not applied it to the payment of debts, or if he has, he fails 
to nominate the creditors to whom it was paid,—he has it 
not in possession—and it is not credible, nor is it pretended, 
that in the time elapsing between the payment of it, and his 
examination as a witness, it had been expended in the support 
of himself and family. Under these circumstances, it js 
impossible to support the conveyance against creditors. 

Another fact is unexplained, which casts suspicion on the 
transaction, and which could be removed only by clear evi- 
dence of fairness, good faith and an actual consideration, 
really paid, and justly disposed of by the grantor. Ina 
short time, the grantee without valuable consideration, so 
far as is shown by evidence, conveys to his brothers, and 
brother-in-law, parts of the lands ; himself, brother and sister, 
being the only children of the grantor. A division of the 
lands, all his estate of any value among his children, if he 
had been unembarrassed, and free to convey without a valua- 
ble consideration, is the disposition, the grantor would 
probably have made, at his advanced age, and in his state of 
health. That is the result, following the conveyance inter- 
posed to defeat the claims of his creditors, and how, and 
why it followed, is unexplained. 

The relationship of the grantor and grantee, the known 
insolvency of the grantor, the pendency or apprehension of 
suits, on pecuniary debts or liabilities then existing, are but 
circumstances, and of themselves, may not justify the con- 
clusion that the sale and conveyance is fraudulent. What- 
ever of unfavorable presumption may be drawn from them, 
is weakened and generally removed by the evidence of a full 
consideration actually paid.—JVontgomery v. Nirksey, 26 Ala. 
172. But as in the first instance, before the conveyance can 
be impeached, the creditor must prove the existence of his 
debt; when it was contracted, or that there were then creditors 
who could be hindered or delayed by it, the grantee to sup- 
port the bona fides of the conveyance, when the indebtedness 
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has been established, must prove that it is supported by a 
yaluable consideration. In other words, claiming under the 
conveyance in opposition to the rights of creditors, he must 
prove a consideration adequate, of the kind expressed. If 
it be money paid as the price, the ‘payment of the money 
must be proved ; if it be a debt of the grantor extinguished, 
the existence and consideration of the debt must be proved. 
The circumstances surrounding the parties, the relationship 
existing between them, their subsequent conduct may demand 
higher ‘and more convincing evidence of the fact of consid- 
eration than would be exac ‘ted if no rel: ationship existed be- 

tween them, if there were no circumstances surrounding them 
exciting just suspicion, and their subsequent conduct was 
consistent only with a fair sale and conveyance for a real 
consideration.— Bump on Fraud. Con. 96-8; Hubbard v. 
Allen, 59 Ala. 283. In criminal and in civil eases, pre- 
sumptions arise from the connection of parties, the cireum- 
stances surrounding them, the motive these circumstances 
and the connection may create, which become conclusive, if 
unexplained. When explanation lies within the power of 
the party, the presumption strengthens, if it is not as full 
and clear as the ws eould and ought to have made it. 
Hawkins U. Alston, [re d. Kq. l3/: Satt rwhite v. Hicks, 

Busbee (Law), 107. It is true, fraud is never presumed— 
that it must be proved by clear and satisfactory evidence, 

and when a transaction is susceptible fairly of two construe- 

tions, the one which will support and free it from the impu- 
tation of impurity of intention will be adopted. Fraud, like 
crime, may nevertheless be proved by circumstance es—it is 
seldom capable of being proved otherwist—and the number 
or character of the circumstances which may amount to proof 
of it can not be defined. Each case depends largely on its 
own particular facts. 

1. There is however an error in the decree of the chan- 
cellor which must be here corrected. After the conveyance 
to Whitmell F. Harrell, and before the filing of the bill, 
isaverred in the bill, he had conveyed paris of the land to 
his brother-in-law, and to other persons. The parts of the 
lands so conveyed are not designated, nor are these grantees 
made p: urties. They were necessary pe ities, if it was intended 
to subject the lands conveyed to them, a nd i in their absence, 
it was erroneous to render a decree, under which the lands 
conveyed to them could be sold. The lands conveyed by 
Whitmell H. to his wife and children, are particularly de- 
scribed in the amended bill, and they are made parties de- 
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The indictment in this ease charged that before the find- 
ing thereof, “Charles Wesley, alias Charlie Wesley, and 
Creed Scott, feloniously took thirty dollars in greenbacks, 
national bank-notes, gold or silver epin of the United States, 
the property of William Hamilton, from his person, and 


against his will, by violence to his person, or by putting him 
in such fear as unwillingly to part with the same, against the 
peace,” Xe. 

There was a severance, and Wesley was tried, found gulity 
and sentenced in accordance with the verdict, to seventy- 
five years imprisonment in the penitentiary. The defendant 
was arraigned at the spring term, 1878, and the cause was 
continued. At the next term the defendant filed @sworn 
petition for change of venue, on the ground of local preju- 
dice, setti forth at leneth the facts which, it was claimed, 
preven | r trialin M ery county. The bill of 
exceptions recites that the court overruled the application, 
“withou ] ri r anv eVy idence in upp rt the reof, notw ith- 
standing dl dant offered to introduce testimony in support 
thereof.’ There w re “no suppo ting affidavits offered with 
th p itio no p ifi witn ndered, or specifie fact 


T 
] 1 } r | 
otfered to be proved, but a gen ral d 


al declaration of defendant’s 
counsel, that they proposed to sustain the allegations of the 
petition by evidence, made after the case was called for trial, 
and a jury for the third time had been summoned by this 
court for the trial. The defendant separately and duly ex- 
cepted to the refusal to hear evidence, and to the overruling 
of the application.” 

The defendant then demurred to the indictment on the 
following grounds: First, that “the term greenbacks used in 
the indictment is insufficient ; second, that the description of 
the money specified in the indictment is too vague and un- 
certain; third, that the different kinds of money specified 
in the indictment can not be stated in the alternative ; fourth, 
that the indictment charges no offense.”” This demurrer was 
overruled. 

The defendant then moved to “ quash the venire empan- 
elled to try said cause, upon the ground that the regular 
panel on the venire, were the same that had been placed as 
the regular panel on the venire summoned to try Creed Scott, 
his co-defendant,” but who had been separately tried and con- 
victed on a former day of the week. In support of the 
motion, defendant showed “that two of the regular panels, 
West and Prickett, were on the jury which tried said Creed 
Scott.” The court overruled the motion to quash, and 
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defendant excepted. The court informed the prisoner that 
in event any juror was drawn, who had tried said Creed 
Scott, he might be challenged for cause, and he was allowed 
this right. Wilson Williams was drawn as a juror, who 
stated in answer to a question by the solicitor, that he “had 
no fixed opinion against capital punishment, but did have a 
fixed opinion against penitentiary punishment.” The solici- 
tor waived this objection, and the court pronounced him a 
a competent juror, and he was accepted by the State. De- 
fendant asked leave to challenge said juror for cause, but the 
court would not permit it, and he therefore challenged him 
peremptorily, and said “ challenge was charged against him.” 
Defendant separately and duly excepted to each of said 
rulings. The jury was completed, before defendant’s chal- 
lenges were exhausted. 


JNO. GINDRAT WINTER, for appellant.—Our decisions go 
no further than to hold, that this court will not revise the 
exercise of discretion upon the facts presented fora change 
of venue. Here the court refused to exercise its discretion. 
[t overruled the application without hearing evidence in 
support of it. The constitution gives the defendant the right 
to be heard, and in a ease like this there is no other way to 
make that right effectual, than to reverse, because defendant 
was not heard. The court had no discretion as to whether 
it would Aear defendant. A plain legal right was denied 
defendant. How ean this court say that the lower court, in 
the exercise of its discretion, would have overruled the appli- 
cation, if it had heard the evidence? 

2. The court erred in its ruling as to the juror Wilson. 
The law affixes death or imprisonment as the punishment on 
conviction of robbery. It is the defendant’s right to have 
the juror impartial, not only as to guilt or innocence, but 
also as to the modes of punishment. The law says, under 
some circumstances, it is proper to imprison on conviction. 
The juror, says, in effect, that he will not carry out the law. 
He fixes death as the punishment, under all circumstances. 
Section 4883 of the Code is unconstitutional ; for its effect is 
to deny an impartial jury. Murphy’s ease, 37 Ala. 142, does 
not show what answer the juror made. It ne be, that the 
juror answered, that he had a fixed opinion against capital 
punishme nt. The waiver of this by the State, could not 
prejudice the prisoner—in event of conviction, the juror 

-would only inflict the milder punishment. The error, if any, 
in that event would not injure. 
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3. The indictment is fatally defective.—Crocker v. State, 
47 Ala. 53. The term “ greenbacks” is not known to the 
law. It must be shown that the thing taken was of value. 
Robbery is larceny aggravated by the force. In simple 
larceny, the value must be alleged’ and proved. Why hold 
that less strictness is required in the graver offence, than in 
the lesser one of simple larceny? In legal effect, this indict- 
ment charges merely that defendant took “ something,” the 
property of Hamilton, &e. The disjunctive or requires that 
everything mentioned as taken, should be the subject of lar- 
ceny. 


H. C. TompPkKINs, Attorney-General, contra.—The indict- 
ment was sufficient.—DuBois v. The State, 50 Ala. 139; 
Grant v. The State, 50 Ala. 139; 29 Mich. 232; Sawtelle v. 
Commonwealth, Cush. 142. 

2. The ruling upon change of venue is not revisable. 
Such ruling not being revisable, it is immaterial what reasons 
were given for it. 

3. The regular jurors, the law required to be put on the 
list served on the prisoner. It is to make up for disqualifi- 
cation among these, that the extra jurors are summoned. 
The court allowed challenges for cause, as to the Scott jury, 
and that was all appellant was entitled to. 

4, A fixed opinion against capital or penitentiary punish- 
ment, is cause of challenge by the State only. The defendant 
has no right of challenge on either ground. He can not com- 
plain of the State’s waiver of cause of challenge.—37 Ala. 142. 


MANNING, J.—It is settled here, that no appeal lies for 
the refusal by the primary court, to order a change of venue 
in a criminal cause.—Kelly v. The State, 52 Ala. 361. It 
follows that this court will not inquire into the reasons for 
such a refusal when a cause is brought here after final judg- 
ment below. It would be useless to examine into considera- 
tions upon which a ruling was made which, if wrong, it is 
not within our province to correct. 

To constitute the jury that shall try a defendant charged 
with a capital offense, the court must make an order for the 
summoning of “not less than fifty nor more than one hun- 
dred persons, including those summoned on the regular juries 
for the week.” —Code of 1876, § 4874 (4173). A motion was 
made to quash the venire, because among the persons so sum- 
moned, were two from “the regular juries for the week,” 
who had a few days before served as jurors in the trial of 
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one Creed Scott, and found him guilty of the same offense 
of robbery, and under the same indictment as that upon 
which the present defendant was prosecuted. They were 
jointly indicted, but a severance was allowed that they might 
pe separately tried. The judge refused to quash the wv nire, 
but permitted defendant to challenge such persons for cause, 
in the formation of the jury. 

It is commonly supposed 
which the court must respect, to have all the jurors empan- 
ersons from which 


? 
+ 


to be a right of the defendant 


elled for the week summoned among the 


t 


‘< 4 7 
e constituted. It 


1 : ® 2 4 - ] on 1 al 
the special jury in a capital case shal 
| Yn 


} } | } j - 4 
would a subtless have peen allewed as matter tol! ist CcOMm- 


plaint, if any of them were, without cause, omitted from the 





venire. How could the judge and sheriff know that the same 
. 2 7 he +* . _ . 
jurors would render the same veraict against two dierent 
7 7 7 7 , 
defendants separately tried for the sal ( or that the 
. . ” , . 
prison to be tried mig not ( being 
Snownh ne w S 1Pnnot* ibe to « il \ } ms to 


] rt ‘ ] | 

rendered a verdict agai t O r dei iQ! it was cer- 

4 ! } 4 © 7 77 4 
ini I ul, 1f Nota TrIecht on 1Cci Ga ( ( i IDSIST, 

] > + oe . a. 
t serving on Ui recukh 3$10Fr Ul VeeK 
+ ’ ] + tad ’ ) — > 

Sunmimoned to sery ] selected, up 1 Tt rv tor 

. “Tt aa Oe a a % ; rio. aw 
il Lioya vt. LHe s , DY Ala. Ul. ihe Cireuit 


rrin overruiing the mouion. 





right of the State, not that of the defendant, to 
hall EN. son offered as a iuror who has a fixed 
challenge for cause a person offered as a juror who has a nxe¢ 
opinion against capital or penitentiary punishments.—¢ ‘ode, 
$4883 (4182); Murphy v. The State, 37 Ala. 142. The judge 
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did not err in putting Wilson Smith upon defendant as a 
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‘f such taking of any one of these things should not amount 
to robbery, the indictment woul l be defective.—Danner v. 
The State, 54 Ala. 127; Daniel v. The State, (at this term.) 
In the grave and formal accusation of a ~? jury, by 
which a person is put on trial for Jhis liberty or life, things 
which are the subject ofan alleged larceny or 1 ahi ry, should 
be called or set forth by the names or words which prope rly 
designate or describe them. “Greenbacks” is but a nick- 
name, originally, or slang word, derived from the color of 
the engraving on the backs of the currency so denominated, 
and not either the legal Secdaonatl on, or a proper dese ription 
of the things alleged to have been feloniously taken. The 
fact that the word has, from its conveniency, come into com- 
mon use, does not make it by itself, without connection with 
something else indicating the notes called by that name, a 
proper ¢ denomination for them in an indictment.—Grant v 


The State, 55 Ala. 201. 


However, we can not hold that the indictment is, on that 
account, fatally defective. The erime it charges against the 
defendant is robbery. This is defined to be *‘ the felonious 
and forcible taking of the property of another from his per- 
son, or in his prese ne e, against his will, by violence, or by 
putting him in ae , Whar. Amer. Cr. Law, § 1696, (6th 
ed.); Arehbold, 13, in this offense the kind and value of 


the property so taken, is not material, because force or fear 


on ae . Ly ] ’ , 
is its main element. Hence, when a man was knocked down 
and his ‘kets rifled, but the robbers found hinge | ‘ 
and his pockets rine yut the rovvers found nothing but a 
piece of paper hav ing ¢ a memorandum on it, an indictment 
for robbing him of the paper was held to be maintainable. 
[t was held sufficient if of some value, however little, to the 
person rob} ed. — Rex » Bingl ey, 2 Car. & P. 602: State v. 
Burk " to N. ee 83. 

In this cause, the indictment charges and the verdict as- 


certains that these “ greenbacks,”’ described to be “ thirtv 
dollars of greenbacks,” &c., were the property of one Ham- 
ilton, and were feloniously taken by defendant, from said 


Hamilton’s person ag: inst his will by violence to his person, 


4 


r by pt ittinge him in fear. 
Let the judement of the Citv Court be affirmed. 
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Ware v. Jones. 
Action on Promissory Notes. 


1. Contract ; what illegal—lIt is settled, beyond further controversy jp 
this court, that a contract made here during the late war, for the sale of 
property which the vendor knew the purchaser was buying, to enable him to 
furnish material to the Confederate States, to aid in the prosecution of hos. 
tilities against the United States, is void, and can not now be enforced. 

2. Same.—There is no difference in principle between such a sale when 
made directly to the Confederate States, or its agent, and a sale made to an 
individual who, it was known, expected to profit by it in making contracts 
with the Confederate States. 


2 


o. Iilegality of consideration s how must he proved.—tillegality of consid- 
eration will not be inferred, when the evidence can reasonably and justly be 
reconciled with the hypothesis of legality, and he who asserts it, must prove 
it; but need not remove all reasonable doubt, as in criminal cases, but will 
be sufficient if it produces the degree of conviction essential in civil cases. 

4. Parties in pari delicto.—The law does not look with favor or disfavor, 
as between the parties, upon either party to a contract made in violation of 
law or public policy, but declares them in pari delicto, and abstains from all 
interference between them. 


APPEAL from Circuit Court of Dallas. 

Tried before Hon. Gro. H. Craic, 

Appellant, Horace Ware, brought suit against the appel- 
lee, A. T. Jones, on certain promissory notes made by the 
latter to the former on the 11th day of August, 1862, payable 
respectively, on Ist of April, and Ist of August, 1863. 

The defendant pleaded, among other things, that the sole 
consideration of the note was the purchase of certain real and 
personal property, in which defendant retained an interest, 
with the intention on the part of both plaintiff and defend- 
ant, to use said property, which consisted of a rolling mill 
and furnace, in making guns, shell and other war material, 
“for the purpose of using the same in aid of a certain rebel- 
lion, in which plaintiff and defendant, and divers other per- 
sons were then engaged against the United States.” 

Issue was joined on this and other pleas, which need not 
be noticed, and there was a verdict and judgment for the 
defendant. 

The evidence shows that in March, 1862, Ware owned a 
large iron property in Shelby county, upon which was a roll- 
ing mill and foundry. He had offered this property for sale 
both before and after the breaking out of the late war, and 
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was anxious to sella large portion of it with a view of form- 
ing a joint stock company or corporation. For this purpose 
he offered to sell an interest in six-sevenths of the property. 
On the 18th day of March, 1862, Jones and five others en- 
tered into a contract for the purchase of six-sevenths interest 
in the property. This agreement was afterwards consum- 
mated in August, 1862, when Ware conveyed to a corpora- 
tion which had been formed by himself and associates, each 
receiving shares of stock representing his interest. Part of 
the price was paid in cash, and for the deferred payment each 
of the purchasers executed his individual note for his respect- 
ive share. The notes thus given by Jones are the founda- 
tion of this suit. 

The evidence shows that before the contract of purchase, 
Jones and his associates visited an agent of the Confederate 
States, to ascertain, in the event of their purchase, whether 
they could procure a contract to manufacture iron for the 
Confederate States, and received assurances that the Confed- 
erate government would make a contract to take the iron, 
and would also advance money to enable them to manufac- 
ture the iron. This determined them to purchase, with the 
view of “making such contract, if they could.” The evi- 
dence on the part of the plaintiff tended to show that he was 
not informed of this, and had no such intent in making the 
sale, while the evidence on behalf of defendant tended to 
show that the plaintiff was aware of their purpose and par- 
ticipated init. Before this sale was made, defendant had a 
contract to furnish iron to McIlvaine & Co., who were man- 
ufacturing guns for the Confederate States, and the agree- 
ment of sale authorized him to carry out this contract, but 
nothing is stated in the agreement as to the purpose for 
which the iron was furnished, or the relation that McIlvaine 
& Co. bore towards the Confederate States. After the sale, 
the associates, who had then formed a corporation, in which 
Ware was a director, made-a contract with the Confederate 
States for the sale of iron, and continued to furnish it until 
the close of hostilities, and Ware was surety on a bond exe- 
euted to the Confederate States, to secure the repayment of 
moneys advanced by it on the contract. 

The court charged the jury, among other things, “if the 
consideration of the notes was property sold by the payee 
during the war, to the maker, to be used by him in aid of 
the rebellion against the United States, and the purpose for 
which it was to be used was known to the vendor at the time 
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of the sale, the note is void, and no action can be maintained 
on it.” The plaintiff excepted to this charge. 

The court further charged the jury, “if the evidence satis- 
fied them that the defendant and his associates were induced 
to enter into the contract by assurances from the agent of 
the Confederate government that a contract could be made 
with it to advance money to improve the property proposed 
to be bought, and to take the iron, and if the jury further 
believe that defendant and his associates bought said prop- 
erty and entered into said contract with the intention of 
making iron for and in aid of the Confederate States, and if 
they are further satisfied that at the time of making said 
contract, Ware knew the defendant and his associates in- 
tended and proposed making the contract in order that they 
might manufactuure iron in aid of said government, then this 
contract would be void, and plaintiff can not recover on the 
notes sued on.” The plaintiff excepted to this charge. 

The plaintiff asked a charge asserting the converse of 
the foregoing charge, and excepted to the refusal to give it. 

He also asked the following written charges: ‘“ There is 
a material difference in the case in which one man sells 
property to the Confederate States for its use, or to its agent, 
and in the case where property is sold to persons who buy it 
for their own benefit, and expect and intend to promote their 
profits, by making a contract with the Confederate States to 
manufacture iron for, and sell the same to the Confederate 
States.” 

The law does not favor defenses based on the alleged ille- 
gality of contracts when made by purchasers against paying 
the purchase-money of property. The defense in such case 
is regarded as dishonest and immoral, and to render it avail- 
able the defendant must prove it clearly.” 

The court refused each of these charges, and the defendant 
separately and duly excepted. 

The charges given, and the refusal to charge as requested, 
is now assigned as error. 


Brooks & Roy,and Ware & Wire, for appellant.—At 
the time of the purchase, there had been no contract with 
the Confederate government for any purpose, and the making 
of one depended ; first, whether the iron company should be 
organized ; second, whether if organized it would find it to 
its interest to make such a contract ; third, whether the com- 
pany would be able to agree on the terms of a contract with 
the Confederate government. It isa knowledge of this state 
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of facts which it is claimed invalidates the notes. Knowl- 
edge of a purpose so vague, uncertain and undefined, and 
subject to so many contingencies, can not invalidate a con- 
tract otherwise lawful. In the Oxford iron cases, the act 
done was unlawful without refererice to any contingency. 
The sale in itself was unlawful there; for the Oxford Iron 
Company not only had contracts with the Confederate States, 
but was known to be carrying them out. In Hanauer v. 
Doane, the vendor knew the purpose of the purchase, and 
that the vendee had no idea of putting the supplies to any 
other use.—See Armstrong v. Toller, 11 Wheaton, 258; 4 Burr, 
206; 3 Term Report, 419; 25 Ala. 483; 54 Mo. 409. These 
cases come near repudiating the maxim, “ ex turpi: causa non 
oritur actio.””—See, also, brooks v. Martin, 2 Wallace, 70; 
2 Phillip Ch. 801; Schable v. Bacho, 41 Ala. 487. This 
contract was complete without the illegal design; it would 
have been entered into, though no contract could have been 
made with the Confederate States. 

During the war, neither the laws of the United States nor 
any policy of the government was in force in any part of 
the Confederate States not under the control or in the pos- 
session of the United States.—BDier & Mason v. Dozier, 24 
Grattan, 1; Ruckman et al. v. Lightner’s Executors, 24 Grat- 
tan, 19. When the contract was made it was lawful accord- 
ing to the then dominant authority, and could have been 
enforced in the courts of the Confederate States. Being 
lawful when it was made, a change of government would not 
render it unlawful; to make it unlawful it must have been 
made in violation of the laws to which the parties then owed 
obedience.—Authorities supra. 

If in carrying out the contract now the defendant insisted 
upon any act, or the performance of anything in contraven- 
tion of the laws or public policy of the United States, the 
court might well refuse to interfere. But no such result is 
sought by plaintiff; he seeks simply to collect a debt for 
property sold and conveyed to the defendant—not having in 
view any violation of existing laws.—24 Grattan, 1. 

The last charge asked should have been given. The law 
does not favor defenses based upon the alleged illegality of 
contracts, when made by purchasers against paying the pur- 
chase-money for property. The defense in such cases is 
revarded as dishonest and immoral— Oxford Tron Co. v. 
Spradley, 46 Ala. 98-107—and must be clearly proved. 
Chitty on Contracts, 514, 515; Addison on Contracts, 91. 
The presumption of law isin favor of a contract. Ifreason- 
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ably susceptible of two meanings, that interpretation shal] 
be put upon it which will support and give it operation. It js 
for the party who makes the objection to prove it clearly, 
Chitty and Addison, supra. : 


MorGan, LApstey & NELSON, and Pettus, Dawson & 
TILLMAN, contra.—The parties, by their conduct, made “ao 
direct contribution to the resources of the Confederate goy- 
ernment.”—Lockhart v. Horn, 1 Wood’s Rep. 639 ; Oxford 
Iron Co. v. Spradley, 46 Ala. 99; Oxford Tron Co. v. Quin- 
chette, 44 Ala, 491; Lockhart v. Horn, 17 Wall. 570; Milne 
Wood & Wren v. Patton, 49 Ala. 423. In this latter case 
Thedford v. MeClintoch, 47 Ala., was overruled on this point. 
In Milner, Wood & Wren v. Patton, supra, the leading case 
of Hanauer v. Doane, is referred to and approved.—Han- 
auer v. Doane, 12 Wall. 342. 

In the case of Clugos v. Penalula,4 Dunn & East, 466, the 
mere fact that plaintiffs had “ packed” the goods for defend- 
ant, was held to be an assistance to defendant in smuggling. 
See, also, Riggs v. Lawrence, 3 Dunn & East, 453; 21 Ver- 
mont, 188; 2 Mees & Wel. 153; 3 Barn. & Ald. 179; 1 
Maule & Sel. 593; 3 Mees & Wels. 484; 3 McLean, 278: 
7 Wall. 542; 4 Peters, 436; 11 Wheat. 258. See, also, 
United States Statutes at Large, p. 319, vol. 12. 

The last two charges requested by plaintiff were erroneous. 
The intent with which the sale was made, and not the party 
with whom it was made, whether with the principal or 
through his agent, or a private individual who intends to 
use the property for the Confederate States, which determines 
its validity. In the absence of evidence to the contrary, 
an unlawful intent will not be presumed, and where it is set 
up it should be clearly proved; but the law does not stamp 
the defense of illegality of consideration as “ dishonest,” 
immoral, &e. The charge would, manifestly, have misled 
the jury. 


BRICKELL, C. J.—The instructions given the jury, and 
the first instruction requested by the appellant and refused, 
involve the same question—the validity of a contract made 
during the war, for the sale of property real and personal, 
the seller knew the purchaser was buying, to be used in the 
making of iron for the Confederate States, to aid and assist 
them in the prosecution of hostilities against the United 
States. The question has been several times, in various 
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forms, presented to this court, and with one exception, such 
contracts have been declared void. 

In Shepherd v. Reese, 42 Ala. 329, a horse was purchased, 
the note — for the price, expressing that the horse was 
“to go in Captain Smith’s mounted company, the horse to 
be paid for as he draws his money.” The proof showed the 
horse was purchased for use in the service of the Confederate 
States. The question was, whether a recovery could be had 
on the note. ‘The court pronounce dit void, as opposed to 
the national sage y and the constitution. At the succeeding 
term, in Patton v. Gilmer, 42 Ala. 548, the facts were that 
the State of hidaiae had advanced a large sum of money to 
an association or corporation, organized for the manufacture 
of arms, upon a contract to deliver to the State, arms of a 
certain number and description, and the corporation had 
given bond for the performance of the contract. The action 
was upon the bond, assigning several breaches of the con- 
tract, and it was held the action could not be maintained. 
The principle of the decision, is, that all contracts which 
are hostile to, or violative pe -_ constitution or laws of the 
United States, are invalid, whether made by individuals, or 
the State. And that pasar the contract was made during 
the war, when the authority and laws of the United States 
were by foree superseded, and the authority and laws of the 
Confederate States were dominant, it can not now be enforced 
in the courts of the State, bound to the constitution of the 
United States, as the supreme law of the land. In Oxford 
[ron Company v. Quinchett, 44 Ala. 487, a contract for the 
loan or hire of mules to a party, known at the time to be 
engaged in the manufacture of iron for the Confederate gov- 
ernment, with a knowledge on the part of the bailor, that 
they were to be employed in the work, was declared invalid. 
In Ou ‘ford Iron Company v. Spradley, 46 Ala. 98, a promis- 
sory note given by a corporation for the loan of money, to 
be used in erecting iron works and making iron for the Con- 
federate government, if at the time of the loan, the lender 
knew the purposes for which it was borrowed, was pronounced 
void. In Milner v. Patton, 49 Ala. 423, the action was on 
an account for goods sold a delivered, the seller knowing 
the purchaser intended to use them in clothing Confederate 
soldiers, and it was held the action was not maintainable. 
Opposed to these cases, stands the case of Thedford v. Me- 
Clintock, 47 Ala, 423, which was expressly overruled in the 
ease of Milner v. Patton, supra.—See, also, Bibb v. Commis- 
sioner’s Court, 44 Ala. 119; Speed v. Cocke, 57 Ala. 209. 
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These decisions must be taken as settling definitely, and 
finally, the law of this State, upon the question now involved . 
as they are supported by the decisions of the Supreme Court 
of the United States, though they may be opposed to the 
decisions of other States, we are not inclined to re-open a 
discussion of the reasoning on which they proceed.— Hanauer 
v. Doane, 12 Wall. 342; Hanauer v. Woodruff, 15 Wall. 439, 
The act of Congress of August 6, 1861, (U.S. Stat. vol. 19. 
319), subjected to confiscation, property of any kind or de- 
scription purchased or acquired, or sold, wi 

» | 


th intent to use or 
J “ 
employ the same, or to suffer the same te u 


sed or employe d 
in aiding, or abetting or promoting the insurrection. The 
property in this case was not only sold with a knowledge 
that it was to be so used, but the seller was a member of the 
corporation formed to promote the use, and sufiered it to b 
used first in the completion of a contract he had made to 
supply a contractor with the Confederate States, with iron 
for making arms, and then in supplying the government 

f. Such at least,there was evidence tending to show, 
and it was in reference to the evidence the instructions wer 
given and refused. Contracts prohibited by a statute, even 
when a penalty is not imposed for a violation, are void. 
MeGehee v. Lindsay, 6 Ala. 16. It is said this statute was 
not operative in Alabama when this contract was made. 
But it is now of force, and as obligatory on the courts of jus- 
tice within the State, as if Alabama had then as now recog- 
nized the constitution and laws of the United States, as the 
supreme law. The answer of JUDGE, J., to a similar argu- 
ment in Shepherd v. Reese, supra, was: “ The contract stands, 
therefore, as one executed in a foreign government; and 
testing its legality by the lex loci contractus, it must be pro- 
nounced to have been a valid contract at the time and place 
it was made. But can it be enforced in a court acting under 
the authority and constitution of the United States? We 
understand the law to be well settled, that it can not be if it 
is opposed to the national policy or national constitution ?” 
In the instructions given and refused, we are considering, the 
Circuit Court did not err. 

The second instruction requested by the appellant, asserts 
there is material difference between asale to the Confederate 
States, or to its agents for its use, and a sale to an individual, 
who expected to profit by it in making contracts for its use 
‘with the Confederate States. The instruction does not point 
out, in what the difference consists. The guilty knowledge 
of the seller, which avoids the contract may be more appa- 
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rent in the one instance, than the other, from the character 
of the person with whom the contract is made. But in the 
legal consequences resulting from the contract, there is no 
difference. Thereason in either instance the contract is held 
void, is, because it can not be reasonably supposed, that a 
arty knowing another intended an illegal purpose, would 
directly or indirectly furnish the means of accomplishing it, 
ifhe did not intend to aid and assist it.— Degroot v. Van 
Duger, 20 Wend. 390; LHanaucr v. Doane, supra; Story’s 


. 
>) ore 


Con. Laws, $$ 253, 254. 

Expressions may be found in judicial decisions, and in 
text books, which seem to cast reproach on a party resisting 
the performance of contracts into which he has voluntarily 


‘ 


entered, because of their illegality, and would indicate that 
the law looks upon the defense with disfavor. Similar ex- 
pressions may be found in reference to the statute of limita- 
tions, and at one time, courts were so far led astray by them, 
that the statute lost much of its vigor. Such expressions are 
the individual opinions of the judge, or the text writer, em- 
ploying them, and are not to be accepted as rules of law. The 
law does not regard the defense with favor or disfavor—it 
does not inquire whether there are or are not circumstances 
in the particular case, which render the defense immoral and 
dishonest, or render it meritorious, and a shield to the party 
making it, from an unconscionable demand by his adversary, 
who may be cruelly standing on the letter of the bond. The 
law does not look with favor or disfavor to the one party or 
the other, declares them in pari delicto, and abstains from all 
interference between them. 

The presumption of law is in favor of the legality of con- 
tracts, and when on the court is devolved the duty of con- 
struction, if it is fairly and reasonably susceptible of two 
interpretations—one rendering it legal, and the other illegal, 
that interpretation will be adopted which will support, rather 
than that which will defeat it.—1 Brick. Dig. 386, § 164; 
2 Chit. Con. 977. Following out the principle, illegality of 
consideration will not be inferred, when the evidence is justly 
and reasonably capable of being reconciled with the hypothe- 
sis of legality. The general rule applies, that fraud or ille- 
gality, is not to be presumed ; the party affirming the one or 
the other, must prove it clearly, if it is denied.—2 Chit. Con. 
978. It is enough, however, if the evidence is sufficient to 
produce in the minds of the jury that degree of conviction 
essential in civil cases—it is not necessary as in criminal 
cases, that it should remove all reasonable doubt. If the 
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appellant had requested the court simply to instruct the} jury, 
that the defense in the present case ought to be clearly 
proved, we do not inquire whether the instruction ought to 
have been given—without an explanation, it would haye 
probably misled ; and instructions requested which without 
explanation, may misle: ad, are properly refused. The instruc- 
tion as to the clearness of the evidence, was connected with 
the affirmation, that the law disfavored the defense as im- 
moral and dishonest, which was not correct, and being incor- 
rect in part, was re fused properly ; for it was not the duty of 
the court to analyze the charge disconnecting the correct from 
the ineorrect. 
Let the judgment be affirmed. 


Kennedy v. Drown. 


Bill in DG ity to Foreclos Mortgage 
estopped Trom asserting. —One buying lands which the vendor had encum- 
bered by mortgage, to secure a debt to a third p n, and expressly ag 
ing with the seller and the mortgagee to pay such debt, which is deducted 
from the cash payment required, subordinates his title to the mortgage, and 
is estopped from denying its validity; and the mortgage being duly recorded, 
a purchaser of the lands at a sale on execution against the vendee, merely 
I 
succeeds to his rights, and is also bound by the est 


APPEAL from the C eee Court of Wileox. 

Heard before Hon. CHARLES TURNER. 

The appellee, os ~ ses filed this bill against Fran- 
eis and Mary Dulaney, Moore & Moore, oo page 4 to 
foreclose a mortgage on certain lands, executed by Dul aney 
and his wife, and also asserting a vendor’s lien on the land. 

The case made by the bill, answers and testimony was 
this: The lands were originally the statutory estate of Mrs. 
Dulaney. Brown as her some money, which he con- 
tended was to purchase articles of co goer support, «e., 
and she and her husband execute 2 note therefor, secured 
by mortgage on the lands. TI his mortgage was duly executed 
and acknowledged by Mrs. Dulaney and her husband, and 
recorded. After this, Mrs. Dulaney and her husband, by 
deed duly executed and delivered, sold and conveyed said 
lands, which had already been mortgaged to Brown, to Moore 
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& Moore. It was expressly agreed and understood orally 
between the Moores, Dulaney and his wife, and Brown, that 
the latter should have 1 a lien on the land to the extent of the 
indebtedness of the Dulaneys to Brown, and the Moores 
agreed to pay it. The amount of this indebtedness, together 
with that of some debts of Mr. Dulaney to the Moores, was 
deducted from the cash payment, and the Moores executed 
their notes to the Dulaneys for the balance. The Moores 
entered into possession. After this, Kennedy obtained 
judgment against them, and became the purchaser of the 
Jands at execution sale. He had notice of the mortgage be- 
fore his purchase, but not of any vendor’s lien. Mrs. Du- 
laney in her answer set up the invalidity of the mortgage. 

‘he Moores did not defe nd, and decrees pro conte sso were 
taken as to them. The chancellor decreed that Brown was 
entitled to relief, and had a lien on the lands, but subordi- 
nate to the lien of the note to Mrs. Dulaney for the purchase- 
money, Which was secured by a mortgage from the Moores, 
and that the lands be sold, and after paying the costs and the 
amount due Mrs. Dulaney, so much of the residue as was 
iecessary should be applied to the payment of the debt due 
to appellee. Kennedy appeals from this decree, and here 
assigns it as error. 

CocnRaN & Dawson, for appellant.—The mortgage to 
Brown was absolutely void.— Bibb v. Pope, 43 Ala. 190; 58 
Ala. 518. Mrs. Dul: mney could not transfer any part of the 
debt due by the Moores to her, except by instrument in writ- 
ing signed by herself and husband and witnessed.—43 Ala. 
654. This was done. Not having procured any transfer of 
any of the debt due by the Moores for the pure -hase-money 
Brown had not and could not acquire a vendor’s lien. The 
wreement between the parties to assume Brown’s debt was 
verbal, and void under the statute of frauds. Kennedy had 
no notice of any vendor’s lien. If he had notice of the 
iorteage, it was notice of a void instrument, which did not 
affect the title. He was a bona fick pure ‘has ser, and protec ted 
rainst equities of which he h: 1d no notice. 


JONES & JONES, contra.—The statute of frauds has no ap- 
plication, because a part of the purchase-money was paid 
and the purchasers went into possession.—28 Ala. 274; 19 
Ala. 481; Byrd v. Odem, 9 Ala. 755, and authorities cited. 
Besides, in this case, not only was there possession by the 
purchasers with the consent of the vendors, but a deed was 
made by the vendors and a mortgage executed by the vendees 
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on the lands, to secure the unpaid purchase-money, and from 
the cash payment ~ appellee’s note was deducted.—Adains 
v. Me Millan’ Ss Ex’ r, 7 Por. 73. 

2. Equity will at all times lend its aid to defeat a fraud. 
ee eo the statute of frauds.—DBrowne on Statute 
if Frauds, § 437. 

3. The proof shows that the appellant was a purchaser of 
the Moores’ interest in the lands at sheriff’s sale, with notice 
of complainant’s lien on the lands — Williamson v. Br. By] 
of Mobile, 7 Ala. 906. The Moores got the benefit of th 
Dulaneys’ indebtedness to Brown on their trade for the land, 


and Kennedy, the appellant, who purchased their interest at 
’ . > ’ J 1 ] 

shertif’s sale, can make no defense that they could not have 
made 


BRICKELL, C. J.—It is an undisputed fact, that th 
Moores expressly assumed and promised to pay the amount 
of the mortgage debt due to the appellee from Dulaney and 
wife, as a part of the purchase-money of the premises. It 
is also undisputed, that the amount was deducted from the 
purchase-money they had contracted and were bound to pay 
presently. Whether the debt was binding on Mrs. Dul: aney, 
or the mortgage was valid and operative as a security, as 
between the appellee and Mrs. Dulaney, is not now a mate- 
rial question. The only title which the Moores acquired, by 
their own agreement, on a full and fair consideration, they 
subordinated to the mortgage, and they are now estopped 
from disputing its validity.—Bunkley v. Lynch, 47 Ala. 211; 
Comstock v. Smith, 26 Mich. 306; Freeman v. Auld, 44 N, 
Y. 50; 1 Jones on Mortgages, $§ 749-754. Whether the 
verbal agreement that the appellee should have a vendor's 
lien on the lands, as a security for the debt, can be enforced, 
it is not necessary to inquire. The invalidity of that agree- 
ment can not lessen the liability of the Moores to pay the 
debt, or if they do not, to allow the lands to be applied to 
its payment. 

The estoppel resting on the Moores is equally binding on 
the appellant, who has merely succeeded to their rights, and 
to whom the registration of the mortgage was constructive 
notice. A person claiming title under one who is es- 
topped, in the absence of some superior equity, is bound by 
the estoppel.—McCravey v. Remson, 19 Ala. 430; Sikes v. 
Basnight, 2 Der. & Bat. (Liaw) 157. 

There is no error in the record prejudicial to the appellant, 
and the deeree is affirmed. 
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Marks wv. Cowles cé al. 


Suppl Hu ntal bill to Vacate sal of Lands 
4 pe 7 rT) ] 
wWhLILEH has by en Aeversed., 


1 ) ley u m/i i 
jude.—The title of a stranger purchasing | at judicial sale under an 
erroneous judgment or decree, will not defeated or impaired by a subse 
quent rev¢ of the decree 

2, S reversul defeats.—Where a party to the decree, purchases 
under an erroneous judgment or dec in his own favor, he acquires a di 
feasible title only, which fails upon a subsequent reversal of each judgment 
or decree 

 S The assignee of one who purchased under an erroneous decree 
in his own favor, stands in the shoes of his vendor, and a subsequent re- 
versal defeats his title also; and the judgment or decree being the founda- 
tion of the title, the assignee or vendee of su ch ) pnennate is hound to ake 
notice of, and therefore not entitled to protection as a Jona side, for value, 
wit] jut n rT 


APPEAL from the Chancery Court of Montgomery. 

Heard before Hon. H. Aust 

The facts of this case were fully re poets d when it was here 
on former appeals.—See Cowles v. Marks, 47 Ala. 612, and 
Marks v. Cowles, 53 Ala. 499. 

The facts, so far as material to the question here involved, 
are as follows: ‘The original bill was filed by appellant’s 
testator against George Cowles, and Laura, his wife, to sub- 
ject certain lands to the payment of unpaid purchase- money. 
‘Laura, being a married woman at the time of the purchase, 
filed a cross-bill, asserting a right to charge the lands with 
the reimbursement to her of moneys of her statutory estate 
used in making the cash payment on the iands. The 
Chancery Court having denied her such relief, she appealed 
to this court, which reversed the decree of the Chancery 
Court. In accordance with the principles announced in the 
opinion on the first appeal, the Chancery Court in June, 
1872, rendered a decree for the sale of the lands. Thelands 
were sold under the decree, on the first Monday in October, 
1872, and bought by the defendant, Laura Cowles. On the 
20th day of December, 1872, Marks took an appeal to this 
court, but did not or age de the execution of the decree. 
On the 16th day of May, 1873, the sale was confirmed, and 
conveyance duly executed to the purchaser. On the 9th day 
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of September, 1875, Singer purchased the lands from Cowles 
and wife, received a conveyance, and holds possession there. 
under. On the 16th day of December, 1875, this cour 
reversed the decree under which the sale was made. After 
this, Marks having died, suit was revived in the name of 
appellant as executrix. Appellant then made a motion to 
set aside the sale, and Singer filed a petition alleging his 
interest, and that he had purchased bona fide, &e., and prayed 
to be allowed to appear and resist the motion. The chan- 
cellor denied the motion to vacate the sale, but without 
prejudice to the right to file a supplemental bill, which he 
indicated was the proper practice. 

Appellant thereupon filed a supplemental bill, alleging the 
foregoing facts, praying that the sale be vacated, and that 
Singer be decreed to surrender possession. 

The answer of Singer, which was adopted by the other 
defendants, admits the facts as before stated. It states fur- 
ther, that Singer has paid a fair price for the lands ; that he 
lived nearly one hundred miles from Montgomery ; that he 
had no knowledge of the pending appeal, or the rights or 
claims of complainant in the premises, and that he was in- 
dueed to purchase after Si ing the register’s deed to said 
Laura, upon the opinion and advice of her counsel that she 
had a good title, &e. 

No testimony seems to have been offered as to the matter 
of the supplemental bill, and the whole matter appears to 
have been submitted in the supplemental bill and answers. 

The chancellor being of opinion that Singer’s title was not 
affected by the reversal, and the case not being one justify- 
ing a personal decree, decreed that appellant was not entitled 
to further relief, and ordered the cause to be dropped from 


P. T. Sayre, for appellant.—If Mrs. Cowles had retained 
the lands, beyon all question, her title would have been 
k strove d by the rev‘ rsal of the decree. In DD puy et. Roe- 
) ek, 7 Ala. 186, it is said: wis A judgment reverse d, becomes 
mere waste paper, and the rights of the party immediately 
on reversal, are restored to the same situation in which they 
were prior to the pronouncing of the judgment so reversed.” 
See Barrenger v. Burke, 21 Ala. 771. 

This being the law, the sale which was made, must fall 
with the reversal. 

Can Singer occupy any better position than Mrs. Cowles? 
He was bound to inquire into her title. He was chargeable 
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with notice as to the manner in which she acquired title. 
Johnson v. Thweatt, 18 Ala. 742. And he was chargeable 
with notice that an appeal was pending when he purchased. 
The fact that he was advised by lawyers that Mrs. Cowles 
could make a good title, can afford him no relief. It is his 
misfortune if his lawyers gave wrong advice. 

At the very time he purchased, the case was pending in 
the Supreme Court, and it involved the particular property, 
so that the doctrine of lis pendens, must necessarily apply. 
Bishop of Winehester v. Payne, y Vesey, 195; Murray U. 
Banon, 1 John. Ch. 576; Harris v. Carter, 3 Stew. 238; 
Jackson v. Caldwell, 1 Cow. 649; Taylor v. Thompson, 5 Pet. 
870; Doe ex. dem. Chaudron v. Me yer, 8 Ala. 570; Boling v. 
Carter, 9 Ala. 921; Hoole v. Paullin, 22 Ala. 190; Spencer 
r. Goodwin, 30 Ala. 338; Creighton v. Payne, 2 Ala. 158; 
Trammell v. Simmons, 8 Ala. 271 > Carter wv. Fe & M. Bank, 
92 Ala. 745. 

J. T. HoLrzcLaw, and BracGa & THORINGTON, contra. 
We insist that under the facts, Singer was a purchaser for 
value, without notice, and is not affected by subsequent re- 
versal of the decree.—See Reese on Judicial Sales, § 431, 
note 1, and authorities’ cited. 

The authorities are thus stated by their author to have 
been correctly announced by the Supreme Court of Illinois, 
as follows : 

“Ifthe court has jurisdiction to render the judgment or 
to pronounce the decree; if it has jurisdiction over the parties 
and the subject-matter, then upon principles of universal law, 
acts done and rights acquired by third persons under the 
authority of the judgment or decree, and while it remains in 


force, must be sustained, notwithstanding its subsequent rever- 


sal.”—Rorer on Judicial Sales, § 431; 36 Ill. 319; 11 Dl. 
523: 26 Ill. 179: 2 How. 340; 14 Ohio St. 350; 3 Ohio St. 
389; see, to same effect, Brickell’s Digest, p. 773, § 1771, 
and authorities there collected. 

It is undoubted, and not denied, that the Chancery Court 
had jurisdiction of the subject-matter and the parties. 

We insist that the doctrine of pendente lite can not be 
invoked here, and has no application to the facts of this case. 
Here was a sale by the court of the subject-matter in con- 
troversy upon a decree regularly rendered, which sale was 
duly confirmed and a deed made to the purchaser, and a 
stranger, upon the faith of this judicial action, parts with 
his money, takes a conveyance, and can not now be placed 
in statu quo. 
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Pendente lite can be invoked when a party to a pe nding 
suit sells or disposes of his interest, which can not, during 
litigation, change the rights of the parties, or the power of 
the court over the subject-matter of the suit. 

Here the court sells and conveys, not only the interest of 
one party, but the subject-matter of the suit itself, and the 
interest of each and all the parties thereto, and in the hands 
of a bona fide purchaser for value. That subject-matter js 
the power of the court to disturb. It is a judicial sale that 
no subsequent reversal affects.— yo v. Campbell, 8 Port, 
218; Pilfic ld et al. v. Guzz r, 2 Ala. 328; ; Vorhic 8 v. Bank U. 

10 Peters, 478. 

The court declared, in 47 Ala. 612, Mrs. Cowles’ equity su- 
perior to Marks’. Following that decision is the decree, sale 
and confirmation of the identical property the subject-matter 
of this suit; and while existing as the law of the land, Singer 
purchases for value. We say he had aright to rely upon 
the law as adjudicated by the highest tribunal in the land, 
Gil eche et al. v. City of Duh gue, 1 Wall. 175: The City 
r, Laiasen, 9 Wall. 478. 


BRICKELL, C. J.—Waiving all consideration of the 
mode of proc Cc dure i in the court of Cc hi nee ry 9 adopte dd by orde 4 
of the court, and of the regularity of which, no compl: Lint is 
made, we direct our attention exclusively to the questions, 
on whieh the rights of the parties finally depend. The prin- 
ciple is, whether a purchaser from a party to a pending ap- 
veal, of lands, the party had acquired under a sale made in 
execution of the decree, having notice actual or constructive 
of the appeal, obtains a title which will not be defeated by 
the reversal of the decree. 

The general principle, that a judgment or decree reversed 
by a competent jurisdiction, ceases to exist as between the 
parties—in the strong language of some authorities, becomes 
mere waste paper—and that every right and interest spring- 
ing out of, and dependent upon it, acquired by the party in 
whose favor it wes rendered, shares its fate and falls with it, 
has been frequently asserted, and underlies numerous decis- 
ions of this court.—Judson v. Eslava, Minor, 71; Duncan tv. 
Wore, 5 St. & P. 119; Dupuy v. Roebuck, 7 Ala. 484; Bur- 
dine v. Roper, ih. 466; Stewart : Conner, 9 Ala. 803; Sim- 
mons v. Price, 18 Ala. 405 (S.C); 21 Ala. 337; Darringer v. 
Burke, 21 Ala. 765; Williams v. Simmons, 22 Ala. 425; Paul- 
ling v. Watson, 26 Ala. 205; Ewing v. Peek, ib, 413. The 
reversal deprives the judgment or decree of all force or 
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penefit in favor of the party obtaining it, and of all capacity 
to injure the party against whom it was rendered. For acts, 
which would have been trespasses, Ww ithout the authority of 
the judgment, done while it was of force, and for whic h it 
then afi ibeded justification, it may continue after reversal to 
protect the party. agg fi ir, he m: Ly be permitte 1d to use the 
judgment defensively, but he can not use it offensively, nor 
30 as to make ita soure e of profit to himself, or of injury to 
his adversary. 

Restitution of all advantages the party obtaining the judg- 
ment may have acquired by its enforcement, is a consequence 
of the reversal. The restoration of the parties to the plight 
and condition in which they were, at and prior to the rendi- 
tion of the erroneous judgment, it is the spirit and policy of 
the law to promote and compel.—3 Bac. Ab. Error (m. 3), 
389: Freeman on Judgments, § 482. “On the reversal of 
he judgment,” said the Supreme Court of the United States, 
“the law raises an obligation on the party to the record, who 
has received the benefit of the erroneous judgment, to make 
restitution to the other party for what he has lost. And the 
mode of proceeding to effect this object must be regulated 
according to or of UL S. v. Bank of 
Washington, 6 Pet. 17. The party executes the judgment of 
his own elec tion, st his own peril, and must be presumed to 
intend assuming the duty and liability of restitution, if the 
judgment proves erroneous and is subsequently reversed. 

The rule seems to be established in all the States where 
the question has been the subject of judicial decision, with 
perhaps one or two exce ptions, that a party to an erroneous 
judgment or decree, purchasing at a judicial sale made under 
it, acquires only a defeasible title, which falls with the sub- 
sequent reversal of the judgment or decree.—Freeman on 
Judgments, § 482; Freeman on Exec utions, § 347, (the au- 
thorities being collected _ refé ooh to in the notes); Gal- 
P mn . Page, 18 W all. Od Jackson Caldwell, 1 Cowen, 
ave ge Teel v. ieee, "4 Seld. (8 'N. Y.) 1 138. In the 
case of Reynolds v. Harris, 14 Cal. 679, discussing the ques- 
tion, BALDWIN, J., said: “ It is hard to see why a man buy- 
ing in another’s property sold under a judgment rendered 
wccording to the forms of law, but against the principles of 
law, should obtain any advantage from his own judgment 
thus in prope rly obtained. It is true that as the error was 
he error of the judge he should not lose by it; but it is not 


; : : Sige s 
so clear that he should make a profit by it. It is equally 
lear, that the defendant should not suffer by any such im- 
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proper judgment, if it can be avoided in consistency with g 
due respect to the rights of others. It would appear to be 
exact equity to set aside acts which have been illegally done, 
if this can be without injury to third persons; so that al] 
parties whom the proceedings affect stand in the same posi- 
tion after as before the act so done.” 

When, however, a stranger to the judgment or decree, the 
exccution of which has not been suspended in the mode pre- 
scribed by the statute, becomes a purchaser under it, either 
prior to, or pending an appeal from it, his title will not be 
impaired by a subsequent reversal, the court having juris- 
diction to render the judgment or decree.— Wyman v. Camp- 
bell, 6 Port. 219; Perkins v. Winter, 7 Ala. 855; Evans r. 
Matthews, 8 Ala. 99; Hoard v. Hoard, (opinion of WALKER, 
C. J.), 41 Ala. 601; Freeman on Judgments, § 484; Free- 
man on Executions, § 345. The reasons for the distinction 
in favor of a stranger tothe judgment or decree, and against 
a party to it, seem obvious. In Jackson v. Caldwell, supra, 
it was said: ‘ The same reasons of policy which secure to an 
innocent purchaser a valid title, do not exist when the judg- 
ment creditor becomes the purchaser; and it would be the 
height of injustice to allow the party, guilty of irregularity 
to take advantage of it.” The law permitting the execution 
of judgments or decrees which have not been superseded, 
pending an appeal, or before an appeal may have been taken 
to obtain a reversal, it would be inconsistent with its fixed 
policy to inspire confidence in judicial sales, to encourage 
biddings at them, and to secure innocent purchasers in all 
the advantages fairly derived from them, to suffer any error 
or irregularity which may have intervened to work injury 
to them. All purchasers must at their peril inquire into 
and ascertain the jurisdiction of the court. Scanning the 
record in search of errors, is not a duty, the law ean with 
safety impose on those who are not parties tothe record. If 
errors exist they are the errors of the court, which they had 
no agency in producing, and from which no benefit can 
accrue to them. They have a right to repose with confi- 
dence and security, on the judgment or decree, pronounced 
by a court of competent jurisdiction. If a contrary doctrine 
prevailed, there would be a want of confidence, uncertainty 
and insecurity in judicial sales. The sacrifice of property to 
the greed of speculation, or to the most adventurous bidder, 
would often be the result. And ina great measure, it would 
prevent such sales until the lapse of time barred an appeal, 
and invite a resort to appeals, as the means of obtaining the 
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delay of a suspension of execution, without the security which 
the law exacts as a condition precedent to suspension. The 
protection of strangers in purchases at judicial sales, when 
protection will not be afforded the parties, or to those who 
may be cognizant of irregularities in the process under which 
they are made, is a very general doctrine in this State. An 
example is, a purchase of lands under an execution which 
has been satisfied, or in which the sheriff making the sale 
may have a latent interest.—Doren v. McGehee, 6 Port. 432. 
The party suing out the process, or the stranger cognizant of 
its irregularity and abuse, can not in good conscience claim 
any right or derive any benefit from it. If right or benefit 
was accorded them, it would be suffering them to take ad- 
vantage of their own wrong, and extorting a benefit from him 
whom they had wronged. The stranger is cognizant of, in- 
tends no wrong, and is relying on the validity of process, 
which emanates from proper authority, and is fair and regu- 
lar on its face. J'rom the irregularity, he derives no benefit, 
and may suffer loss, if protection in the purchase was with- 
held from him. 

It results from these principles that when a party becomes 
a purchaser of lands under an erroneous judgment or decree, 
rendered in his own favor, it is at the peril of having his 
title defeated by a subsequent reversal. The defeasible 
quality of his title is engrafted upon it by operation of law, 
of which ignorance can not be claimed by those who subse- 
quently deal with him. If the words of his title papers 
expressed the defeasible quality, they would express no more 
than the law declares. The sound maxim of the common 
law is, nemo. potest plus juris in alium transferre quam ipse 
habet. When the owner of a determinable fee conveys in 
fee, the determinable quality of the estate follows the trans- 
fer—4 Kent, 10; Broom’s Legal Maxims, 303, top p. Prac- 
tically, the principle which prevails in this State, is, that all 
conveyances pass the estate of the erantor, and no more— 
whatever are its incidents operating to defeat, or whatever 
contingencies may terminate it, attend it in the hands of the 
grantee. ‘The legal estate may be subject to equities, which 
are not allowed to prevail against a bona fide purchaser—a 
purchaser for a valuable consideration, acquiring it without 
notice. The equity affecting the legal estate, may be older 
than the equity of the purchaser, but in no other respect, can 
it be of greater dignity, or more binding in conscience. 
Equity then following the maxim that when equities are 
equal, the law must prevail, will not disturb or displace the 

(20) 
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legal estate. But with this exception, and an exception of 
the protection afforded by statutes of registration, the gene- 
ral principle is, that derivative titles, can not rise above and 
superior to their original. They do not improve by mere 
transfer, whether the tranfer is the act of the law, or the act 
of the parties. 

We have found but few authorities in which the question 
presented, has been considered. The first of these is, Bick. 
erstaff v. Dellinger, 1 Murph. 272, in which the principle is 
asserted broadly, that upon the reversal of a judgment, the 
plaintiff in error is not entitled to restitution from the de- 
fendant in error, or from his assignee, of lands sold under an 
execution issuing on the judgment. The case is distinguish- 
able from the present, in which the decree ordered and was 
the authority for the sale of the particular lands. The court 
admit that at common law, if there had been an extent, the 
plaintiff in error would have been restored to the lands upon 
which the levy was made, though the judgment creditor had 
parted with them toa purchaser. The reason of which is, 


that the title of the creditor depended upon the validity of 


the judgment, and fails upon a reversal. All who purchase 
from him must take this risk, and there is no greater hardship 
in this than in any other case of failure of title. Te may take 
eare to be secured by the covenants in his deed; and, if he dis- 
trusts the ability of the grantor, he need not purchase.—Bry- 
ant v. Fairfield, 51 Maine, 154; Delano v. Wilde, 11 Gray, 
17; Cummings v. Noyer, 10 Mass. 434; Little v. Bunce, 7 
N. H. 485; Goodyere v. Ince, Cro. Jac. 246. In this last 
case ALL THE COURT held, there is a difference between a sale 
and delivery upon an elegit to the party himself, and a sale 
upon a fieri facias toa stranger. It seems to us rather a 
shadowy than a substantial difference, so far as this question 
is concerned, between the extent of a debtor’s lands bya 
writ of elegit, and a sale upon writs of fieri facias, now that 
lands are subjected to sale for the satisfaction of judgments, 
and such writs are framed so as to confer authority to levy 
and sell alike goods and chattels, and lands and tenements. 


When lands were extended by e/egit, the judgment was of 
; g Jus 


the essence of the title—an indispensable muniment, and so 
it remains to-day when there is a sale and conveyance upon 
a writ of fieri facias. It must be shown to support an action 
by the purchaser for the recovery of the lands, or to main- 
tain his possession, if that is assailed by the party to whose 
-title he claims by operation of the judgment to have suc- 
eceded. It is upon a distinetion between an extent, and a 
VoL. LXI. 
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sale, the court proceeded, and it seems this distinction would 
have preserved the title of the party as well as that of his 
alienee. As to the party, the case is in conflict with the cur- 
rent of authority The same remarks are applicable to the 
ease of Me. “ae v. Pundt, 1 Neb. 211, in which the same 
doctrine is held, the court declining to recognize any distinc- 
tion between a purchase by a party, and a purchase by a 
stranger. In Gentian v. VV ‘isely, 47 I]. 433, the court pro- 
tected the title of an innocent assignee of a party, purchasing 
at sheriff’s sale under a judgment at law, though recognizing 
the distinction between a purchase ata judici ial sale, by a 
party, and a purchase by a stranger. In McCormick v. Me- 
— 6 Black. 466; Taylor v. Boyd, 3 Ohio, 353; Ludlow 
, Kidd, ib. 541, the purchases were mi ade by a stranger, 
from the party pure *hasing under decrees of sale, before e ita- 
tion in error was served, and his title was protected against 
a subsequent reversal. If the principle is admitted, and it 
is admitted in the courts of Lllinois and Ohio, and seems to 
be in the courts of Indiana, that a party purchasing under 
his own judgment or decree, acquires but a defeasible title, 
while a stranger will acquire an indefeasible title, it is diffi- 
cult to understand how there can be an innocent purchaser 
from the party, entitled to protection which would not be 
extended to the party himself. We mean a purchaser with- 
out notice, actual or constructive, of the defeasible quality 
of the title. There can be no principle touching so nearly 
men’s estates, more firmly established, than that a purchaser 
has notice of everything appearing clearly on the face of the 
deeds or instruments which constitute his title, forming an 
integral part of it. The law conclusively imputes the notice, 
and neither averment or proof to the contrary y,can be he: ard. 
His ignorance of all that certainly appears on the face of the 
title papers, affecting the quality or duration of the estate, 
can be superinduced only by his negligence, and of that neg- 
ligence, it would be unwise and unjust to suffer him to take 
advantage. — Witter v. Dudley, 46 Ala. 664; Johnson v. 
Thweatt, 18 Epes 741 ( American note to Le Neve v. Le Neve, 
th ed.) 2 Lead. Eq. Cases, 189, top p. The judgment or 
decree, must be shown nec essarily as an indispensable ele- 
ment of the title of the party, on the face of the title papers. 
And when it is shown, the defeasible quality of the title ap- 
pears, of which the vendee is bound to take notice. Now, 
in this case, the deed to Singer, discloses on its face, as the 
source of the title of his vendors, the decree of the Chancery 
Court of Montgomery, in the case of Cowles v. Marks, under 
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which said land was purchased by Laura S. Cowk 8, as he 
separate estate. His attention was drawn directly tothe de- 
eree, and a very casual examination of the record would 
have disclosed to him the duration and quality of the estate 
Mrs. Cowles had acquired, and the fact that an appeal was 
then pending from the deeree, which might result in a re- 
versal annulling her title. If he did not make the inqury,— 
if he relied on the assertions of the vendors, on the opinions 
of others, as to the character of the title, he must abide the 
consequences. The right of a party aggrieved by an errone- 
ous judgment, to a restoration to the condition in which he 
was, when it was rendered,—the prohibition against the use 
of such judgment by his adversary, so as to derive advyan- 
tages he can not restore, would be of little avail, if through 
the mechanism of an alienation to a party bound to know 
that the right and prohibition exists, it could be defeated. 
The Supreme Court of California, the case of Reynolds v, 
Harris, supra, hold that the assignee of the party, stands in 
the position and sueceeds only to the rights of the party. 
The same principle is asserted in Twogood v. Franklin, 97 
fowa, 239, under a statute declaring that the property ac- 
quired by a bona fide purchaser under a judgment. subse- 
quently reversed shall not be affected by such reversal. We 
ean not perceive thata subsequent purchaser from the party, 
ean in right or on any principle of policy, claim the protec- 
tion which is extended to a stranger purchasing at a judicial 
sale. The prevention of the sacrifices of property at such 
sales, the security of titles acquired at them, does not require 
it. The sale is an accomplished fact, and the sacrifice, as it 
has been said, is realized or avoided. The party would sim- 
ply be authorized to transfer a better and higher title than 
he acquired. Collusive transfers, defeating right and justice, 
would be stimulated and encouraged. And the conservative 
principle, intended for the protection of parties aggrieved by 
erroneous judgments or decrees, from sustaining irreparabh 
loss, would be practically nullified. It is no answer to say, 
that he may recover of his adve rsary the pr 
The adversary may, as in this case, be unable to respond, 


7 , } 
oececds of saie, 


and he loses his property without fault on his part. The 
stranger who purchases may say, you ought to have super- 
seded the judgment, and thus prevented the sale, and saved 
me from parting with money, which may not be reclaimed. 
The adversary, can say only, by the use of an unjust judg- 
thent rendered at my instance against you, in invitum, I have 
obtained an advantage, which I will secure by a sale to 
Vou, LXI. 
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another, and the other though he derives it from me, will 
obtain a better title than I had. We can not declare this 
to be the law of the land. 

There is another point of view, in which the claim of 
Singer to protection must fail. The allegation on which his 
right to protection is rested—its very ‘foundation and corner 
stone, is, that he is a bona fide pure shase r, for a valuable con- 
sideration, without notice. His answer averring these facts 
is not responsive to the bill—the matter is rather in confes- 
sion and avoidance of that which is averred by the com- 
plainant. It is scarcely necessary to say, the burden of 
proof was 7“ him to establish the alle gation, —2 Lead. Eq. 

s, 101. No proof in support of it was given ; and though 
the eause was heard on bill and answer without testimony, 
the complainant having waived a verified answer, the an- 
swer 1s mere pleading, even so far as it is responsive.—Code 
of 1876, § - 3786. 

The re sult is the decree of the chancellor must be reversed, 
and the proper deeree will be here r ndered. It is therefore 
ordered, adjudge d and decreed that the sale of the lands to 
the appellee, Laura 8. Cowles, made by the register under 
the deeree in this cause, which was reversed in this court, at 

e December term, 1875, be and the same is hereby vacated 
and annulled, and the said Laura S. Cowles, and her hus- 
band, Thomas W. Cowles, are required within ten days after 
service of notice of this decree, and a demand therefor, to 
surrender to the register of the Court of Chancery, the con- 
veyance made to her on the aforesaid sale by said register, 
and the register will cancel the same, and file it with the 
papers in this cause. 

[t is further ordered, adjudged and decreed that the com- 
plainant be let into possession of the lands described in the 
original bill, and for this purpose, if the parties in possession 

‘efuse to surrender the same, the register will on the appli- 
yor ym of the complainant issue a writ of possession against 
such partie s, directed to an y she ‘it of the State of Alabana, 
commanding him to place the complainant in possession. 

It is further ordered, adjudged and decreed, that the next 
friend of the appellee, Laura 8. Cowles, pay the costs of the 
cross-bill to be taxed by the register, and that the appellee, 
Thomas W. Cowles, pay the costs of the original bill, and 
the appellee, J. E. Singer, will pay the costs of the supple- 
mental bill, and the costs of this appeal. 
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Brewer, Auditor, v. Watson. 


A pplication for Man lam us, 
A + . 


Where the party has no interest, or the disclosure sought would be detrj 
mental to the public interests, inspection of the records of an executive de- 
partment of the government may be denied. 

2. Saine; when con not be de .—Pablie interests are not endang 
by allowing a tax-collector, or his attorney, to iuspect the collector's a 
with the State. as kept in books in the Auditor's office: and if such ij 
tion is requested, and the Auditor denies it, i ius lies against him. 


APPEAL from Montgomery City Court. 
Tried before Hon. JOUN A. MINNIS. 
The facts are contained in the opinion. 
JOHN W. A. SANFORD, for appellant. 


Gro. F. Moore, contra. 

MANNING, J.—In his petition, appellee alleged that he 
was an attorney-at-law and proctor, licensed to practice as 
such in the courts of this State, and a citizen thereof; that 
one “J. I, Boyles was, during the year 1875, duly and legally 
acting as tax- collector of the county of Monroe,” and as such 
had an account with the State, which was and is kept in a 
public record and book of the Auditor’s office, “ known as 
the Tax Ledger, which contains the accounts of the tax- 
collectors of the State with the State of Alabama;” that 
Boyles employed petitioner as an attorney-at-law to collect 
a balance claimed to be due to him as tax-collector; and that 
petitioner had demanded in writing of the Auditor of the 
State (Mr. Brewer) the right to inspect as attorney for Boyles 
the said account with him on the tax ledger; which was denied 
and refused to him by the Auditor: wherefore a writ of man- 
damus was prayed. 

The City Court granted the writ in the alternative—that 
the Auditor permit the inspection of the account, or show 
cause why he should not, on a day specified in the writ. On 
that day the Auditor appeared and demurred, alleging that 
no right was shown by petitioner to the writ; and the de- 
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murrer being overruled the Auditor declined to plead further 
and appealed to this court. 

An inspection of the records of judicial proceedings kept 
in the courts of the country, is held to be the right of any 
citizen.—1 Greenl. on Ey. (8 ed.) § 471. But it seems that 
books kept in the public offices of the executive department 
are not—at least all of them—equally open to examination. 
It is said that ‘aecess to them will not be granted to persons 
who have no interest in the books.” What the nature or 
extent of the interest must be, need not now be considered. 
“Such inspections are also sometimes refused on grounds of 
public policy, the dise losure sought bei ing thought detrimental 
to the publi Cc inte rest. 71d. SS 476 oO, 250, 

Neither of these reasons though ,c oul be alleged in oppo- 
sition to the application made in this instance. The peti- 
tioner disclosed an rg: as attorney fora late tax-collector, 
which gave him a right, by the common law, to inspect the 
accounts of his client w ith the State, in the Auditor's office ; 
and no legitimate interest of the State could be endangered 
by permitting him todo so. The account was a thing of 
common concern to the State and its ex-official, and it must 
be presumed that both were equally desirous that it should 
be correct. Boyles might, besides, properly seek to know 
how his accounts stood, with a view to using them in sup- 
port of a claim against some other person. 

The common law right of one whom they concern, to be 
informed of matters of that sort, is emphasized by a statute 
prescribing the duties of the Auditor, which requires him to 
“certify under his official seal, . . . on application and 
payment of the legal fees therefor, for private or personal 
use, copies of any paper required to be kept in his office.” 
Code of 1876, § 85, cl. 21. This implies that there is a right 
first to see the paper; for how could it otherwise be known 
whether or not it would be of any use? 

This statute seems to have been enacted rather for the par- 
ticular purpose of enabling citizens who might need them to 
obtain duly authenticated available copies of papers on file 
in the Auditor’s office, than any thing else. And we pre- 
sume that if the information that might thereby be commu- 
nicated, would injuriously affect any important public inter- 
est, such, for instance, as might be involved ina grave pend- 
ing negotiation, the Auditor might lawfully decline either to 
grant copies or allow an inspection of the originals. How- 
ever, that is a question not before us, and which need not 
now be decided. 
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Petitioner is without any other adequate remedy for the 
enforcement of his right to inspect his client’s account, and 
therefore properly prayed the aid of a writ of mandamus. 

There was no error in the judgment of the City Court 
overruling the demurrer, and it is affirmed. 


Lea, Adm/’r, v. Cassen. 
Action On Bill of Exchange. 


1. Error, when not ground for reversal.—lf upon the evidence admitted, 
and that rejected, excluding that to which a party objected, the court could 
properly have instructed the jury to find against him, and the jury does so 
find, he can not complain of erroneous rulings on the trial: for all presump- 
tion of injury is repelled, and error without injury is not ground for reversal. 

2. Note: when m er He not dispute, or 7 y » Cons ration of, 
Where the debtor, at the request of the creditor, makes a not payable toa 
third person, who sues the maker, the latter can not, in that suit, inquire 


into or dispute the consideration, m ving between the creditor and the payee 
of the note, or show that it had fail 


l 





3. Contracts ; what il! 1.—AlIl contracts encouraging prostitution, or 
auxiliary to the keeping of a bawdy house, are void, and the aid of the courts 
ean not be invoked to enforce or reseind thx m; the | rin iple, howeve r. is 
confined to the illegal act, or to the original contract. and is not extended to 


subsequent, new and independent transactions, founded on a new considera- 
tion, nota part of the orig nal scheme, though betwe l the same parties and 
having relation to the 
4, Jileqal contract, 
illegal contract may rescind it, and place themselves in 
consideration being necessary than their mutual agreement: and when it is 
, : ™ . ] ] 1] 
agreed that money paid under the rescinded contract should be restored, an 
. 


action to recover it back can be maintained, upon the agreement of rescission, 


same pre 
, of rties to rescin?.—Parties to avoid and 
fos 


} ert Vy. 
p ; 


yuo, no other 


which is a newand independent agreement, founded on a new consideration, 
removed from and not a part of the original transaction, and unaffected by 


its illegality. 


APPEAL from Circuit Court of Dallas. 

Tried before Hon. Gro. H. Crata. 

The appellee, Cassen, commenced suit before a justice of 
the peace, against Etta Mills, to recover the amount of a bill 
of exchange drawn on, endorsed, and accepted by said Etta 
Mills, and payable to the plaintiff. Etta Mills having died 
pending the appeal to the Circuit Court, appellant Lea, who 
became her administrator, was made a party in her stead. 

The material facts of the case may be thus stated: In Feb- 
ruary, 1873, Etta Mills, alias Eugenie Estes, appellant’s in- 
testate, and Jennie Walters were common and notorious pros- 
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titutes in the city of Selma. Etta Mills sold and conveyed 
a house and lot, together with the furniture therein, and 
which said Etta was then using to carry on a bawdy house, 
to said Jennie Walters, knowing at the time that the latter 
intended to carry on the “same business.” Jennie Walters 
made a cash payment, and executed a mortgage back to Etta 
Mills to secure the deferred payment. After this, said Wal- 
ters continued to use the premises and furniture in keeping 
abawdy house. After this, disagreements sprung up between 
them, and Etta Mills filed her bill in chancery against Jennie 
Walters, and also brought an action of detinue against her 
in the Cireuit Court. The bill of exceptions does not state 
the nature of these suits, but is a fair inference from its reci- 
tals that the bill was filed to fureclose the mortgage, and the 
detinue suit was brought to recover the personalty. Bonds 
had been given and costs incurred in the} prosecution of 
these suits. In December, 1873, the parties agreed to com- 
promise and adjust their differences, rescind their contract, 
put themselves in séatu quo, and release each other from all 
damages or liabilities growing out of the suit, and that the 
money paid on the purchase should be refunded, less the value 
of the rent, and the property restored to Etta Mills. Part 
of the money so to be- refunded was to be paid to certain 
creditors of Jennie Walters. This agreement was reduced 
to writing, and complied with, and in pursuance thereof the 
appellant’s intestate executed the note sued on to Cassen who 
was a creditor of said Jennie Walters. There was nothing 
on the face of this agreement which showed the past use to 
which the property had been put, or any intention to use it 
in the future for any illegal purpose, or that the parties 
thereto were prostitutes. Cassen was not present when this 
agreement was signed and the notes executed, but his attor- 
ney was. At the time of signing the agreement, Etta Mills 
remarked that she intended to fit the property up nicely when 
she got it back, and would “keep a number of pretty girls 
in it.” A witness who was present testified, that on the ne- 
gotiations before and at the time of signing the agreement, 
neither of the parties said any thing about reforming. 

The appellant sought to assail the consideration passing 
between Cassen and Walters for the indebtedness of the latter 
to him, and offered proof that the debt was for liquors fur- 
vished her, and used in connection with her bawdy house. 

The appellant reserved various exceptions to rulings upon 
evidence, and as to charges given and refused, which are not 
material in the view the court took of this case. 
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Waite & WHITE, for appellant.—The consideration of the 
bill of exchange sued on, was tainted with the illegality of 
the transactions between Mills and Walters; and it could 
only become valid as between Cassen and Mills, by proof of 
a good and lawful consideration.—See 25 Ala. Rep. 484; 15 


Ala. 625. 


Brooks & Roy, contra.—l. If an illegal contract be exe- 
cuted or performed, and both parties are in pari delicto, no 
action lies to recover back money paid under it; but if the 
contract be executory, and the plaintiff dissent from or dis- 
avow it before its completion, or the parties mutually rescind 
it, money paid on it can be recovered under a count for money 
had and received.—C hitty on Con. (7 ed.) 637, and E ng. and 
Amer. authorities cited; White 1 * ronblin Bank, 22 Pick, 
189. That upon rescission of any contract, either party may 
recover any money ° out under it, see, also, authorities, 
1 Brick. Dig. 141, § 76; ib. 144, $$ 129, 131. Here the 
contract was exec atory and uncompleted; it was rescinded 
by mutual consent; and there was an e xpress promise to re- 
fund the money paid under it. Moreover, there was a fur- 
ther consideration, viz: the compromise of two suits, and 
the release of damages on the bonds given in those suits. 
Walters being thus entitled to the money, the promise of 
Mills to pay it to the creditors of Walters, at her request, 
was on a new, valuable, and lawful consideration. 

2. Contracts growing remotely out of an illegal contract, 
or contributing indirectly only to the illegal purpose, or 
founded on a new consideration, are valid and will be en- 
forced; though all parties knew of the original illegal con- 
tract or purchase.—41 Ala. 436, et seq., and authorities cited ; 
25 Ala. 483; 1 Littell, (Ky.) 50; 1 Monroe, (Ky.) 113; 2J. 
J. Marshall, (Ky.) 222; 3 Ala. 474, referring to the above 
Kentucky cases. 


BRICKELL, C. J.—The bill of exceptions purports to 
set out all the evidence which was given to the jury, as well 
as that which was offered by the appellant and rejected, and 
that which was admitted against his objection. If on the 
evidence admitted, and that which was rejected, excluding 
that which was objected to, the Circuit Couft could have 
properly instructed the jury, that the appellant had estab- 
lished no just defense to the plaintiff’s action, it is unneces- 
sary to decide whether its several rulings to w hich exceptions 
were reserved, were erroneous or not ; “for if erroneous, they 
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have not injured the appellant, and it would be idle to re- 
verse the judgment, for errors of no practical importance. 
Error and injury, must combine to authorize the reversal of 
a judgment. Generally, injury will be presumed from error 
—and the presumption must prevail, unless it is clearly and 
affirmatively repelled. But when the uncontroverted evi- 
dence negatives or fails to establish a right of recovery in 
the plaintiff; or establishing that right, negatives the defense 
preferred, the presumption of injury to the one, or the other 
party, as he may be appellant, is repelled, and the judgment 
accomplishing the right result, will not be disturbed.—1 
Brick. Dig. 780, SS 96-99. 

Whether there was any, or what was the consideration, 
moving between the appellee and Walters, which induced 
the latter, to request and cause the bills of exchange to be 
made payable to the former, is not material. The appellant 
is not entitled to inquire into, or dispute that consideration. 
The bills of exchange import that the intestate owed the 
money expressed in them, and it is unimportant to her, 
whether her creditor gave it away, appropriated it to the 
discharge of illegal contracts into which she had entered, or 
to the payment of her just debts. Authority for payment to 
the appellee was given, which if revocable, there has been 
no attempt to revoke, and from the duty of payment, the 
intestate can not be absolved, by assailing the consideration 
of the transaction between her creditor and the appellee. 
The principle is thus stated by Parsons: “ Ifa note be given 
for a consideration passing between one of the parties to the 
note and a third person, and the payee sue the maker, it 
seems to be held immaterial in that action whether this con- 
sideration, as affecting the third party has failed or not.” 
1 Pars. Notes and Bills, 200; Railroad v. Chamberlain, 44 
N. H. 494; Horn v. Fuller, 6 N. H. 512. 

The single question the case presents, is, whether the con- 
tract between the intestate and Walters, was so tainted with 
illegality, that as between them it can not be enforced. All 
contracts, for the doing of that, which the law forbids, or of 
that which is contra bonos mores, or violative of public policy, 
are void, and the law will not generally interfere to enforce 
or rescind them. It leaves the parties severely alone, to 
abide the consequences of their illegal and immoral conduct. 
Falling within the contracts, condemned by law, are all 
“encouraging prostitution, or auxiliary to the keeping of a 
bawdy house,”—or, in the language of PoLLock, C. B., 
“supplying a thing with the knowledge that it is going to 
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be used for that purpose.”—Bish. Con. § 496; 2 Chit. Con. 
980. The principle is however confined in its operation to 
the illegal act, or to the original illegal contract, and is not 
extended to subsequent, new and independent transactions, 
founded on a new consideration, not a part of the ori iginal 
scheme, though between the same parties , and having rela- 
tion to the same property.—Story’s Con. Laws, §§ 248-9, 
Scheible v. Bacho, 41 Ala. 423; Armstrong v. Toler, 11 Wheat. 
958: MeBlair v. Gibbs, 17 How. 232; Brooks v Martin, 2 
Wall. 70. The same reasons and policy on whic h the lew 
proceeds in denouncing contracts made in violation of law, 
common or statute, or which offend public morals, or public 
policy, will encourage parties to a rescission of such con- 
tracts, and the restoration of themselves, to the condition in 
which they were, before they entered into them. The com- 
petency of parties to rescind, is as broad as their ¢ capac ‘ity to 
anne contracts—they may, if they choos e, undo what they 
iave done. Generally, no other consideration is necessary 
to sup sag yp rescission of a contract, than the mutual agree- 
ment of th » partie s—no other consideration may inte rvene, 
And if Prt is a rescission, money having been paid by th 
one party to the other, the law implies, (if there is no express 
promise), a promise on the part of party who had received, 
to refund it. When contracts are rescinded, it is a just and 
a legal pre sumption, if there is no contrary stipulation, that 
the parties intend each shall be plae ‘ed in statu quo, or re- 
stored to the condition in which he was, when the contract 
was made.—Pharr v. Bachelor, 3 Ala. 237; White v. Wood, 

Ala. 358. 

It may be admitted the original contracts between the in- 
testate of the appellant and Walters were void, because of 
the knowledge of the intestate, of the evil intent and pur- 
pose moving Walters to the purchas se of the property, and of 
the immoral use to which she intended devoting it. Never- 
theless these contracts the parties could rescind, and if re- 
scinded voluntarily, the rescission is a new and independent 
agreement, founded on a new consideration, the mutual agree- 
ment of the parti s, and it is removed from, not a part of the 
original scheme, unaffected by its illegality, and the courts 
will enforce it. It is often said that the test whether a con- 
tract or demand connected with an illegal transaction is 
capable of being enforced, is, whether the plaintiff requires 
any aid from the illegal transaction to establish his case. It 
is probably true, as is said by the Supreme Court of the 
United States, this test is too narrow in its terms and ex- 
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cludes many cases where the plaintiff could establish his 

case independently of the illegal transaction, and yet his 
demand would be infected with the ille rality. But to this 
ease the test "tig be applied, or a broader test may be 
adopted, and the contract of rescission, is a new, independ- 
ent contract, law “ful in itself, founded on anew consideration, 
and unaffected by the illegality of the contract rescinded. 
Otherwise, parties who enter into an illegal contract, would 
be irrevocably and immutably committe .d to it, though of it 
they may repent, and though all the purpose sof the law and 
of its policy y would be advanced by a rescission. Not only 
the mutual agreement of the parties, but a new and substan- 
tive consideration of value, dise connected from the illegality 
of the original contract, intervened to support the rescission. 
The quieting of pending litigation, and the release of the in- 
testate from all liability on the bonds given by her in its 
course, was of itself a new and sufficient consideration for 
the rescission ; and it was certainly far removed from, and 
disconnected with the illegality of the original transaction. 

It is insisted however that Walters at the time of the 
rescission knew that the purpose of the intestate in agreeing 
to rescind, was to obtain possession of the property and ap- 
propriate it to the keeping of a house of prostitution, and 
the agreement of rescission is as illegal, as was the contract 
rescinded, and consequently no action can be maintained on 
any promise express or implied of the intestate, which forms 
part of, or grows out of the agreement of rescission. The 
answer is, there was no evidence indicating the purpose of 
the intestate in agreeing to the rescission, was to obtain pos- 
session of the property for such purposes. It may have been 
inferrible from her past conduct, and from the use she had 
formerly made of the property, that she would devote it to 
the same uses. But the evidence justifies no other legal 
inference, than th at the moving consideration with the intes- 
tate in the rescission, was restoration to the title and posses- 
sion of property, she had lost by illes al contract, and a re- 
lease from liability for any breach of the bonds given by he 
in the course of the suits she had instituted for its recovery. 
Money lent to a gambler expressly for the purposes of gam- 
ing, is not recoverable. But the gambler can not prove his 
bad character, to raise an inference of guilty knowledge 
against all w ho may le ud him money—that he borrowed for 
the purpose of gaming, and consequently they aided him in 
the gaming at which he risked the money borrowed. The 
knowledge on the part of the lender which will strip him of 
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a right to recover, must be, that the money borrowed is for 
the purpose of gaming, and with that intention on the part 
of the borrower. If he had no such knowledge, it can not 
be justly said he enters voluntarily into a contract which 
contributes to a violation-of law.—1 Parsons Notes and Bills, 
200. The mere declarations of the intestate as to the uses 
to which she would appropriate the property when she got 
it back, were not inconsistent with, or indicative of a pur- 
pose different from that so clearly expressed in the writing, 
the rescission of the former contract, and the restoration of 
the parties to the condition in which they were, when that 
contract was made. This purpose was legal and innocent, 
and knowledge of another, if it existed, must have been 
brought home to Walters, by clearer and more direct evVi- 
dence than is shown by the bill of exceptions, before com- 
plicity in it could be imputed to her. 

We are of the opinion after this examination of the case 
as it is shown by the bill of exceptions, the Cireuit Court 
could well have instructed the jury to find for the plaintiff, 
and the appellant could not therefore have been wronged by 
any of the rulings to which exceptions were reserved. j 

Affirmed. 


State, ex vel. Weaver, v. Brewer, 
Auditor. 


aApplication for Mandamus. 


1, Awditor: power of, to re-state accounts settled by his pre lecessor. 
The Auditor in settling a public official’s account for one year, has no au- 
thority to re-state an account settled and certified by his predecessor in a 
former year, embracing in the last account items which should have been 
included in the former, and then by certifying such re-stated account, make 
it presumptive or prima fucie evidence of its correctness; as to the items 
thus brought forward, the Auditor’s certificate furnishes no evidence of their 
correctness, 

2. Sumne.—The failure of the Auditor, in settling with a public official, to 
include items with which he was justly chargeable, will not debar the State 
from an appropriate action against the officer; but the error must be shown, 
as in other cases of mistakes in accounting; it can not be proved or shown 

ima facie, by a re-statement by a succeeding Auditor. 

De M mad wis: when will pot lie to correct re-stat ment.—Where it is not 
‘averred that the Auditor has certified, or will attempt to certify, as correct, 
items brought forward from the settlement had in a former fiscal year with 
his predecessor, or that suit has been brought or threatened to be brought, 
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such alteration of the account works no harm to the officer; and having an 
ample remedy in defense of suit, if brought, he is not entitled to mandamus 
to compel the Auditor to strike out such disputed items. 


AppEAL from City Court of Montgomery. 

Tried before Hon. JOHN A. MINNIS. 

Appellant was tax-collector ‘of Chambers county for the 
fiscal year 1875, ending September 30th, 1876, and his ac- 
counts for that year were audited, examined, and passed by 
R. T. Smith, the then Auditor. On this settlement it was 
ascertained that nothing was due the State. Willis Brewer 
succeeded Smith as Auditor, and in stating Weaver’s ac- 
count for the next fiscal year, reexamined the account for 
the fiscal year 1875, and determining that three certain items 
of debit against Weaver had been omitted in the account of 
1875, he embraced them in the account of the next year, 
whereby that account was increased by the sum of $1,629.43. 
Weaver avers that he made a full, fair and just accounting 
with Smith, and that he owes the State nothing on the set- 
tlement for the fiscal year 1875, and that Brewer’s action 
was unwarranted and injurious. He, therefore, prayed for 
nandamus to compel Brewer to strike out of the account, 
stated for the fiscal year ending September 30th, 1876, three 
items mentioned. 

Brewer moved to quash the writ and dismiss the proceed- 
ings, on the following grounds: First, “ because the court 
has no jurisdiction of the subject-matter of the petition ; 
second, because it is not shown that petitioner has a clear, 
specific, legal right to be enforced by mandamus; third, the 
averments of the petition show no right to relief.” 

The court granted the motion and dismissed the petition, 
to which ruling petitioner excepted. This ruling is now 
assigned as error. 


GEORGE F. Moore, and C. J. Watson, for appellant. 
Whether Smith acted as an executive officer, or exercised 
judicial power in settling Weaver’s account, the power to 
re-examine and re-open it, so as to furnish a basis for sum- 
mary proceedings for its collection, was exhausted after once 
being exercised ; and neither Smith nor his successor, had 
further power over the matter.—15 Peters, 389; 7 Peters, 1; 
6 Bingham, 85; Ex parte Randolph, 2 Brokenboroughs, 473; 
Hobson U. Commonwealth, ] Duval, 176; Arthur U. Adams, 
49 Miss. 400; Poss v. Lane, 3 8S. & M. 665; 61 Pa. State, 
290. In Supervisors v. Briggs, 2 Denio, BRONSON, J., said 
itis a “monstrous proposition,” that one accounting officer 
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can unsettle everything which his predecessor had settled, 
There would be no security for officials, and no end to liti- 
gation, if an over-zealous Auditor had power to re-open and 
re-state the accounts settled by his predecessors for years 
past. : ; 

2. Appellant has no other adequate and specific remedy than 
mandamus. <A re-statement of an account, which if allowed 
to stand, makes a public officer who has fully accounted, a 
defaulter, is a grievous wrong. Is there no power to correct 
it, before suit is brought on it? It may be that the peti- 
tioner could defeat the suit when brought on the re-stated 
account, on the ground that there was no power to re-state 
it. The right of defense is not an adequate remedy. The 
official bond of appellant gives a lien on his property and 
that of his sureties. He can not sell his property with this 
lien resting on it.—Commissioner’s Court v. Moore, 53 Ala. 
25; 43 Ala. 321; Lawrence v. Supervisors, 18 Hun, 308; 
6 Texas, 457; Ex parte Trapnall, 1 English, 9; 6 Ohio 
State, 325; High, Extraordinary Legal Remedies, § 17; 9 
Heiskell, 699. 


JoHN W. A. SANFORD, contra.—1. The writ of mandamus 
will be granted only when there is a specific legal right, and 
no other specific legal remedy.—2 Brick. Dig. 240, § 4. 

The Auditor is an officer whose duties relative to the pub- 
lie revenue are prescribed by the Code.—§ 85 et seq. Al- 
though an executive officer, his duties require much care and 
discretion. How tax-collectors shall be charged, or how 
they shall settle their accounts, is not a matter of caprice; 
nor is it a mere mechanical operation. As this is recognized, 
the courts will not interfere to control his discretion.—Bell 
v. People, 4 California; 2 Otto, 541. 


STONE, J.—J. G. Weaver, tax-collector of Chambers 
county, settled and closed his aecount as tax-collector, for 
the fiseal year 1875, with Robert T. Smith, former Auditor, 
and received his discharge. Smith went out of office, and 
Willis Brewer, present Auditor, succeeded him. In making 
up the account of said tax-collector for the fiscal year 1876, 
Brewer reexamined the account for 1875, came to the con- 
clusion that certain items of debit, properly chargeable to 
Weaver, had been omitted from the account of 1875, and he 
thereupon embraced those items of charge in the account of 
‘the tax-collector for the fiscal year 1876—thus increasing the 
latter account by the sum of $1629.43. Such are the aver- 
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ments of the petition or relation in this case. The present 
record raises the question, had the succeeding Auditor au- 
thority to re-state and correct the account and settlement 
made by his predecessor? “It is the duty of the Auditor 
. to audit and adjust the accounts of all public offi- 
cers, keeping a regular account with every person in each 
county in the State who is by law authorized to collect and 
receive any part of the State revenue, in suitable books, in 
which he must charge such persons with all sums of money 
due from them severally, and credit each with all moneys 
paid by him to the Treasurer, having first certified to that 
officer the amount or balance due.”—Code of 1876, § 85, 
subd. 6. The tax-collector is a public officer, and the plain 
import of the language copied above is, that on the Auditor 
is cast the duty of stating and certifying the accounts, by 
which such collecting officer is, prima facie, required to 
settle ; because the account, so stated and certified, is prima 
facie correct. . . . “Transcripts from the books and 
proceedings required to be kept by any sworn officer of the 
State, are presumptive evidence in any civil cause, and have 
the same effect as if the original were produced and proved, 
upon the certificate of the custodian thereof that it is a true 
copy of the original.”—Code of 1876, § 3047. Taken in 
the connection in which the word presumptive is used above, 
we think it is the equivalent of prima facie. Such certified 
transcript from the books of a sworn officer of the State 
establishes its correctness, until overcome by countervailing 
testimony. The Auditor is a sworn officer of the State, and 
transcripts from books which the law requires him to keep, 
certified by him, fall within the statute.—Timberlake v. 
Brewer, 59 Ala. 108, 

The office of Auditor, though filled by successive incum- 
bents, isa continuous thing. Each of the several incumbents 
has the same powers, and only the same powers. Neither is 
clothed with revisory powers over the other. When an 
Auditor states and certifies an account against a tax-collec- 
tor, it becomes, prima facie, a correct account. A re-state- 
ment by asubsequent Auditor can only be prima facie correct. 
Which prima facie, or presumptive proof shall overcome the 
other? The law has not declared that the later stated ac- 
count shall prevail over the former. The law has said noth- 
ing on the subject. Is it implied in the nature of the duty? 
Many reasons, in addition to those stated above, combine to 
force us to the conclusion that the Auditor had no power to 
correct errors he may detect in the accounts stated, certified 
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and collected by any of his predecessors, and thus make such 
re-stated account a prima facie charge against the officer, 
We state but one, which we consider conclusive. If the 
Auditor can re-state one account, he can overhaul any num- 
ber; and, as the statute of limitations against the State js 
twenty years, he can extend his investigations back that 
number of years. Such a rule would be so harrassing, that 
we can not believe the legislature intended to establish it. 
What we have said has been drawn from our own con- 
struction of the statutes, and the nature of the duty cast upon 
the Auditor. Our conclusions are supported by ample au- 
thority. In Ex parte Randolph, 2 Brock, 4 17, Randolph 
was a lieutenant in the navy of the United States, and had 
officiated as acting purser of a national ship on the Mediter- 
ranean. On his return to the United States, he had settled 
his account at the proper department in 1828. In 1833 the 
then Fourth Auditor opened and re-stated his account, on 
the ground that it had been erroneously stated and settled 
in the first instance, and the account as re-stated exhibited 
a large balance due from Randolph to the United States. To 
enforce the collection of this certified balance, Auditor’s 
varrant was issued—process which was authorized by law— 
and Randolph was arrested thereunder. He applied for en- 
largement on habeas corpus. The court ruled that the 
account of the petitioner, having been once stated and settled 
at the treasury department, the law invests the Auditor with 
no power to open and re-settle it. Randolph was discharged 
from custody. The court ruled, however, that their con- 
struction only relieved Randolph from amenability to the 
summary, statutory process of distress, and did not prevent 
a recovery against him in proper legal proceedings, if he had 
not, in fact, duly accounted for the money which had come 
to his hands. In the case of U.S. v. Bank of Metropolis, the 
claim against the bank was for deposits made therein by the 
Postmaster-General. The bank asserted certain claims 
against the postoffice department, which were audited and 
allowed, and the claim against the bank was thus neutralized 
and set off. After the then Postmaster-General went out of 
office, his successor re-stated the account, disallowing the 
bank’s credits which had been allowed by his predecessor, 
and thus showed a large balance against the bank. Upon 
this balance suit was brought, and the question arose on the 
authority of the succeeding Postmaster-General to reexam- 
‘ine and re-state the account against the bank. In the opin- 
ion of the court is the following language: ‘ The third 
VoL. LXI. 











1373.) OF ALABAMA. 323 


[State, ex rel. Weaver, v. Brewer, Auditor.] 


instruction asked the court to say, among other things, if 
the credits given by Mr. Barry, were for extra allowances 
which the said Postmaster-General was not legally author- 
ized to allow, then it was the duty of the present Postmaster- 
General to disallow such items of credit. The successor of 
Mr. Barry had the same power, and no more, than his pre- 
decessor, and the power of the former did not extend to the 
recall of credits or allowances made by Mr. Barry, if he 
acted within the scope of official authority given by law to 
the head of the department. This right in an incumbent of 
reviewing a predecessor’s decisions, extends to mistakes in 
matters of fact arising from errors in calculation, and to cases 
of rejected claims, in which material testimony is afterwards 
discovered and produced. But if a credit has been given, 
or an allowance made, as these were, by the head of a de- 
partment, and it is alleged to be an illegal allowance, the 
judicial tribunals of the country must be resorted to, to con- 
strue the law under which the allowance was made, and to 
settle the rights between the United States and the party to 
whom the credit was given. It is no longer a case between 
the correctness of one officer’s judgment and that of his sue- 
cessor. . . . No statute is necessary to authorize the 
United States to su2 in such a case. The right to sue is in- 
dependent of statute, and it may be done by the direction of 
the incumbent of the department.”—15 Pet. 377. 

[In the case of Board of Supervisors v. Ellis, 50 N.Y. 620, 
aquestion arose as to the power of a succeeding board to 
review and re-adjudge the action of their predecessors. The 
court said, “ Doubtless, if a board of supervisors at one time 
acts finally upon a matter of which they have jurisdiction, 
and as to which they have lawful right to act, a succeeding 
board may not undo what they have done, to the immediate 
detriment of third parties.” —See, also, Board of Supervisors 
t. Briggs, 2 Denio, 26. 

In the case of Hobson v. Com., 1 Duvall, 172, an attempt 
was made by a succeeding Auditor to correct an alleged 
mistake of his predecessor, in settling with the sheriff, who 
was tax-collector, for revenue collected by him. Speaking 
of the acts of the Auditor, as affecting the State, the court 
said: ‘He was her accredited organ, with full power and 
diseretion to settle, and record as settled accounts of sheriffs 
ior revenue due to her. . . . His adjustment once 
‘losed and registered by him, was made conglusive, unless 
changed by a direct judicial proceeding for the purpose of 


correcting any error or mistake committed by him. “. 4 we 
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The Auditor himself was funetus officio, and could not ch; ang 
the registered account by hisownact. . . And, of 
course, his successor could make no correction, and espe- 
cially after two years, within which period even a suit for 
correction is expressly limited by law.”—See, also, Count 
of Vallabusha v. Carboy, 3 Sm. & Mar. 529; Arthur r, 
Adan «& Speed, 19 Miss. 404; U.S. v. Jones, 8 Pet. O10; 

orter v. School Directors, 18 Penn. St. 144: Township of 
Middleton v. Mil Ss, 61 Penn. State, 290: Bur nett v. Auditor. 
12 Ohio, 54: Ie ndall v. U. ss. 12 Pet. 5? |: Treasure 7 of 
Mobile v. Huggins, 8 Ala. 440. We hold that the Auditor 
had no authority to re-state the tax-collector’s account, 
charging him with items which his predecessor should have 
embraced in the settled account of a previous year, and by 
certifying such re-stated account, make it presumptive, or 
Pi ima fae ie evidence of its correctness. We do not dec ide 
that if Weaver, the tax-collector, failed to account for and 
pay moneys of the fiscal year of 1875, belonging to the State, 
with which he should have been charged, he may not be 
made to account for such moneys in an action at law. All 
we decide is, that, as to the items belonging to the fiscal 
year 1875, and brought into the corrected account of the 
fiscal year 1876, the Auditor’s certificate or transcript certi- 
fied, furnishes no evidence that they are justly due and 
owing. Such charges must be supported by other evidence ; 
and the State, in such suit, will stand in the relation of any 
other suitor who claims that in making a settlement, he had, 
by mistake, demanded and received less than was due him. 
The Auditor’s certified statement of account, lawfully made, 
is presumptive or prima facie evidence of its correctness. It 
is nothing more; and this presumption or intendment may 
be invoked by the officer sought to be charged, equally with 
the State. The presumption may be overturned by proof, 
whether offered by the officer whose accounts are in contro- 
versy or by the State seeking to show a larger indebted- 
ness. 

The result of what we have said is, that, according to the 
averments of the petition in the present case, the account 
against Weaver, stated and ee in the Auditor’s office, 
is larger by the sum of $1,629.43 than the Auditor was au- 
thorized to raise, by his certificate to the dignity of “ pre- 
sumptiv e evidence.” Is this a case for mandamus? We 
have shown that Weaver has a specific legal right. Is there 
no reme “ly, other than mandamus, adequ: ite to the enforce- 
ment of that right ?—2 Brick. Dig. 240, § 4. If suit were 
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brought against Weaver, the Auditor’s certified transcript 
of his account would not be presumptive evidence against 
him, so far as it certified items of a former year, alleged to 
have been omitted in some former settlement. As _ to 
such items, the State would be required to produce proof, 
other than the certificate of the Auditor. This is the whole 
question ; a mere contest as to the burden of proving. The 
issue, Whether or not the tax-collector owes the disputed 
items, can be made, contested and adjudicated, as well under 
the one construction asthe other. In such suit,and onsuch 
issue, the Auditor’s account, stated and certified, makes a 
prima facie case for the State, as to all items which pertain 
to the account proper of the particular year, or transaction 
he was required to audit and adjust. If any part or item of 
such stated account be disputed by the tax-collector, the 
burden is on him of disproving such prima facie case. On 
the other hand, if it be contended for the State that errors 
and omissions of debit oceurred in an account and settle- 
ment previously stated and made, then such certified and 
settled account furnishes to the tax-collector prima facie 
evidence of its correctness, and easts on the State the bur- 
den of proving the errors and omissions complained of, by 
evidence other’than the Auditor’s certifieate. 

The bond of the tax-collector operates “ from its execution 
as a lien in favor of the State and county on the property of 
such tax-collector for the amount of any judgment which 
may be rendered against him in his official capacity for the 
State or county taxes, and on the property of his sureties, 
from the date of his default.”—Code of 1876, § 403 It is 
contended for petitioner that this lien constitutes such an 
incumbrance or cloud on the title of the property of both 
principal and sureties on the collector’s bond, as to impair, 
if not to destroy its vendibility; and that on this account, 
mandainus is the only adequate remedy to remove the cloud, 
and relieve the property from the incumbrance. It will be 
seen, in what is said above, that the Auditor’s statement of 
the items brought forward from a former year does not prove 
its correctness, or raise the presumption of its correctness. 
If he were to certify such re-stated account as correct, his 
certificate as to the items brought forward would have no 
effect whatever. It would prove nothing. But the Auditor 
can certify the itemized account made by his predecessor ; 
and if such stated, itemized, settled account show on its 
face errors of calculation, or other patent errors, we are not 
prepared to say such certified past-stated accounts would not 
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furnish evidence for its own correction, in any suit that 
might be brought on such alleged default. But this ques- 
tion is not before us. The petition does not aver that any 
suit against Weaver is either brought, or threatened to be 
brought—does not charge that the Auditor has certified, or 
will attempt to certify as correct, the items brought forward 
from the prior fiscal year. These disputed items can do 
Weaver no harm, for the ‘y are not clothed with the sanction 
of official authentication. We think the relator has an 
ample remedy in his right to make defense to any suit that 
may be brought against him, and that he shows no right to 
the extraordinary remedy of mandamus. 

Judgment of the City Court aflirmed, and mandainus 
denied. 


Bibb et als. v. Bishop Cobbs Orphan 
Ilome. 


Bill in Lguit / to enjoin Action oO] A ct ine nl, 


1. Alle lion or ve cessity Sor sales ashat sufficient on collateral att 
On collateral attack, a petition for s: ale of decedent's lands for division, ke., 
which describes the locality and situation of the lands, and avers that they 
would be unproductive, unless divided into lots and buildings erected thereon, 
which the estate has no means of paying for, *‘ wherefore it is manifest, said 
lands can not be equitably divided hetween the heirs of said estate, unless by 
a sale of the same,’’ &c., is sufficient, in its allegations of the necessity for 
a sale, to give the court jurisdiction to order the sale. 

2. Nece ssity for sale, ascertainment of ; whut sufficie nt on collateral as- 
sault.—An order of sale of lands descended to infants, reciting that “ K., 
commissioner heretofore appointed to take testimony in this cause, having re- 
ported the same, which by order of the court is approved and ordered to be 
Jiles l “mong the papers of said e state ; - and the court proceeded to examine 
the te sti mony, and trom said te stimony it ap pear Ss to the court that said land s 
can not he equitab ly divided amony the heirs-at-law, without «a sale thereof, 
and also that it would be more to the interest of the minors to sé ll said prop- 
erty and reinvest,’’ &c., contains enough to show that the necessity for sale 
was ascertained by proof of disinterested witnesses, taken by deposition as 
in chance ry cases, when the order of sale is attacked collaterally. 

3. Heir; when will be enjoined from prosecuting ejectment.—Lands de- 
scended to infants were sold under order of the probate court, for division. 
The sale was confirmed, the purchase-money paid, and a conveyance ordered 
to the purchaser, but the administrator failed to execute it. The record 
showed enough to sustain the sale on collateral att ack. The administrator 
made final settlement, accounting for the proceeds of the sale, and the heirs’ 
respective shares thereof were paid to thei ‘ir guardian, who disbursed it for 
their support. No fraud or unfairness was charged,—/eld : The purchaser 
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acquires a good equitable title to the land; and a court of equity at his in- 
stance, or one claiming under him, will enjoin ejectment by the heirs, after 
attaining majority, to recover the land. 


AppEAL from the Chancery Court of Montgomery. 

Heard before Hon. H. AUSTILL. ; 

The appellee, the Bishop Cobbs Orphan Home, a domestic 
corporation, filed this bill against the heirs-at-law of Mary 
Terry, deceased, to enjoin the prosecution of an action of 
ejectment which the latter had brought in the year 1875, 
against appellee, to recover certain lands which had formerly 
belonged to said Mary Terry, deceased. 

The material facts of the case are as follows: Mary Terry 
died in the year 1856. Her heirs-at-law were two grand- 
children, then under ten years of age. Algernon 8S. Bibb 
was appointed and qualified as administrator. On the 6th 
day of September, 1856, Bibb filed his petition in writing, 
under oath, which, after stating that deceased died seized 
and possessed of certain lands, of which the premises in con- 
troversy formed a part, &c., proceeds as follows: “ That the 
value of said lands arises mainly from its proximity to the 
city of Montgomery, and its suitableness for building lots for 
persons resident in the city of Montgomery; that there is 
but one residence erected on the land, and that the dwelling 
and outbuildings are greatly in want of repairs, and that it 
will require a large expenditure of money, in proportion to 
their value, to make them rent for a fair remuneration on 
their cost. Further showing, states that the rent of said 
premises and all the income of the heirs of said estate from 
other sources, would not afford the means during their mi- 
nority to build upon, and so improve the said lands, as to 
make them yield a fair per centum upon the value of said 
premises. Further shows, that from the facts hegein set 
forth, it is manifest that the said lands can not be equitably 
divided between the heirs of said estate, unless by a sale of 
the same.” 

The petition then states the names and ages of the heirs, 
and concludes, “‘ wherefore, your petitioner prays the order 
of this court, directing and commanding him, to proceed and 
sell the lands, at such time and place, and on such terms as 
this court may direct; that the proceeds of sale may be dis- 
tributed between the heirs of said estate,” &c. 

The court thereupon made an order, which recited the 
filing of the petition, fixed a day for the hearing, and ap- 
pointed a guardian ad litem for the minors, who was ordered 
to appear at the appointed time and defend the interest of 
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his wards. The court further “ordered that a commission 
issue to 8. D. Hubbard and John M. Shields to take testj- 
mony in the cause, and that they report the same to the court 
on or before October 21st, 1856,” the day set for the hearing, 

The order of sale recites the filing of the petition, Ke. ; 
that the guardian ad litem appeared and denied in w riting all 
the allegations of the petition, &c., and then proceeds, “ ‘ond 
E. M. Kerr, heretofore appointed commissioner to take tes- 
timony in said cause, having reported the same, which by 
order of the court is approved, and ordered to be filed among 
the papers of the said estate; and the court proceede “d to 
examine said testimony ‘ and from said te stimony it appears 
to the court that said lands can not be equit ably divided 
among the heirs-at-law, without a sale thereof ; and also that 
it would be more to the interest of said minors to sell said 
property, and reinvest the proceeds of the same in some 
other property, as bonds, bills of exchange,” &e. Then fol- 
lows a regular order for the sale of the lands, on a credit of 
twelve months, with directions to the administrator to make 
a return, &c., within sixty days. 

The sale was made, the administrator se ling r the lands in 
lots as the order authorized. He re porte “i the s ale, and that 
George W. Lowe was the highest bidder for the lands at the 
sum of $2065, and that he had fully paid the purchase-money. 
The court finding that the sale had been fairly conducted, 
&e., and the terms thereof complied with, by payment of the 
purchase-money, made an order confirming the sale and di- 
recting the administrator to make a conveyance to Lowe. It 
seems that this was never done. 

After this, Lowe conveyed the land here in dispute to 
Bibb, the administrator, for $600, which was its fair value. 
Bibb conveyed to one Bailey, who, in 1860, conveyed to the 
appellee. 

Bibb made a final settlement of his administration in the 
year 1860, in which he charged himself with the amount of 
the purchase-money paid by Lowe. Decrees were rendered 
against him in favor of the heirs for their respective shares ; 
and he afterwards becoming their guardian, charged himself 
on his settlements as such with the amount of said decrees. 
He settled his guardianship in 1868, and it appeared therein 
that nearly all the money he had received had been expended 
in their maintenance. 

The chancellor decreed that appellee was entitled to relief, 
and rendered a decree perpetually enjoining the prosecution 
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of the action of ejectment, or other interference with ap- 
pellee. ; 
This decree is now assigned as error. 


R. M. WILLIAMSON, for appellant.—The allegations of the 
yetition did not give jurisdiction. There is no averment 
that the land can not be “ equitably divided,” but the writer 
of the petition draws the inference that “from the facts 
herein set forth, it is manifest that the said lands can not be 
equitably divided between the heirs of said estate unless by 
a sale of the same.” Now, fhe only facts which are thus set 
forth in the petition, having any bearing upon the suscepti- 
bility of said land for equitable division are, that there is a 
large body of land, and that the main value thereof consists 
in its suitableness for “ building lots ;” that the improve- 
ments are inconsiderable, and that only two children, under 
ten years old, are the owners of the same. These facts, in- 
stead of justifying the inference drawn from them by the 
petitioner, show that such land could be very easily divided 
between the owners. 

2. There is no deposition of witnesses in the probate record, 
and the only mention of any testimony in the record is in 
the decree of sale, Which mentions “ EK. M. Kerr,” commis- 
sioner, heretofore appointed to take testimony in said cause, 
&e. Whether the testimony was taken in interrogatories, 
or whether the guardian ad /item crossed the same, or had an 
opportunity of doing so, or who the witnesses were, or by 
what authority “Ik. M. Kerr” became a commissioner, or 
what facts the testimony established, or tended to establish, 
is all lett to conjecture—it does not appear from the record. 
The order further recites that it appeared from the testimony 
that an equitable division could not be made of the land, 
and that a sale of the same, and an investmenj of the pro- 
ceeds, would be more to the interest of the heirs; but on 
which of these grounds the order is made is uncertain, or 
whether made on the supposed existence of both grounds. 
There is no compliance with section 2225 of the Revised 
Code, and the order and this sale are void. 


SAYRE & GRAVES, contra. 

MANNING, J.—The irregularities and errors in the pro- 
ceedings of the Probate Court upon the application of Alger- 
non 8. Bibb as administrator of the estate of Mary Terry, 
deceased, (of whom appellees were heirs-at-ls-v,) for the sale 
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of the land embracing the parcel now in controversy, were 
such as would have compelled us to reverse the decrees of 
that court, if upon proper objections and assignments of 
error, they were under review upon an appeal therefrom, and 
nothing more was disclosed by the record, than is now here 
shown. But that sale was made in 1857, before the late 
war; and it is attacked collaterally in a suit of appellees, 
which treats it and the proceedings of the Probate Court 
relating to it, as wholly void. Whether they are so or not, 
depends, in the first place, upon the question whether the 
Probate Court had jurisdiction to decree a sale of the land, 
and not upon an inquiry into the correctness or error of its 
acts in exercising that jurisdiction. This has been long set- 
tled in this State, by judicial decisions.— Wyman v. Camp- 
bell, 6 Porter, 219: Doe CL de m Duvall’s Hi irs . Me Losky, l 
Ala. 709; King v. Kent’s Heirs, 29 Ala. 549, and eases there 
referred to; Satcher v. Satcher’s Administrator, 41 Ala. 26: 
De Bards labe me. Stoudenmire, {8 A la. 6 {3 - Wright's Hi i's r, 
Ware, 50 Ala. 549; Pettus v. MeClanahan, 52 Ala. 55, 

It has also further been ruled that when proceedings and 
a decree of this kind are brought into question collaterally, 
“public policy requires that all reasonable presumptions 
should be made in support of such sales,” and that “ if a dif- 
ferent rule prevailed, purchasers would be timid and estates 
consequently be sold at diminished value, to the prejudice of 
heirs and creditors.”—Goforth v. Longworth, 4 Ohio, 129, 
cited in Wyman v. Campbell, 6 Porter, 242, and in other 
Alabama cases. In the case last named, COLLIER, C. J., 
said: “It is impossible to conjecture the vast amount of 
property holden under sales made by order of the Orphans 
Court, and we all know that in at least three-fourths of the 
vases, the records are remarkable for their want of techni- 
cality and legal precision.” Of the application to sell, this 
court in King v. Kent’s Heirs, declared : “ When the petition 
is directly assailed, the question is one of pleading, and the 
intendments are made against the pleader: but a different 
rule prevails when the proceedings have gone into a decree 
under which rights of property have attached. Then, every 
reasonable intendment in the construction of the language of 
the petition must be in favor of the validity of the paper. 
-. . «+ Weshould understand the petition as it is reason- 
able to infer that the party who made it and the judge who 
acted upon it, did understand it, and not as they were bound 
to understand it.”—29 Ala. pp. 553, 554. And again in 
Wright's Heirs v. Ware, 50 Ala. pp. 557-8, it was reiterated : 
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“Tf the sufficiency of the petition had been put in issue by 
demurrer, or assailed on error, judgment against it must 
have been pronounced. Then, as has been said in this court, 
all intendments would have been indulged against the 
jleader. When the proceedings ripen into a decree and are 
collaterally assailed, and rights of property have attached, 
the rule is changed, and every reasonable intendment is 
made in favor of the validity of the decree. All questions 
of pleading which the court had a right to decide, are con- 
elusively adjudicated, and whether correctly or not is not 
the subject of inquiry. . . . Reading the petition as it 
was doubtless read by the Court of Probate, and intended by 
the petitioner to be read, it must now be considered as aver- 
ring the conviction of the petitioner—that a sale of the 
lands was more beneficial than of the slaves: and thus read 
it fully supports the jurisdiction of the Court of Probate.” 
Id. ibid. It is quite clear upon the authority of these cases, 
and the similarity of the averments in the petitions upon 
which the two latter were founded to those made in the 
present case, that the allegations of Bibb, the administrator, 
of the size and situation of the parcel of land of which he 
prayed a sale, of the fact that it had but one residence or 
dwelling-house with its appurtenant out-houses thereon,— 
which needed repairs that the heirs were unable to make, 
and of their inability to improve the land, concluding with 
the words, “it is manifest that the said lands can not be 
equitably divided between the heirs of the said estate unless 
by a sale of the same,” are to be taken as equivalent to a 
direct averment to that effect, and as bringing into exercise 
the statutory jurisdiction of the Probate Court to sell this 
real estate. ‘The petition was certainly understood by the 
probate judge as alleging of the land “ that the same can not 
be fairly and equitably divided between the heirs-at-law,”— 
for, he so describes it in the minute entry showing when it 
was filed; and that allegation contains the very words of 
the act. 

But, though it be thus shown that the jurisdiction to sell 
was acquired, yet according toa statute of 1854, (now section 
2458 (2225) of the Code of 1867,) “no order for the sale of 
land belonging to any estate must be made, when there are 
minors or persons of unsound mind interested in such estate, 
unless the Probate Court has taken evidence by deposition 
as in chancery proceedings, showing the necessity of such 
sale. . . . Any order of sale and sale made without a 
compliance with the requisitions of this section, shall be 
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wholly void.” And on behalf of appellants, it is contended 
that no such depositions are produced or shown to have been 
taken, and the order of sale and sale were therefore void, 

An entry on the minutes of the court of its proc eedings 
on the day when the petition was considered and the order 
of sale made, after a recital of the appearance of the heirs 
by their previously appointed guardian, sets forth that “ , 
M. Kerr, commissioner heretofore appointed to take testi- 
mony in said cause, having reported the same,” it “is ap- 
proved and ordered to be file d; . . . andthe court pro- 
ceeded to examine said testimony, and from said testimony 
it appears to the court that said land ean not be equitably 
divided among the heirs-at- law without a sale thereof,” &e. ; 
whereupon the order of sale was made. This brings the case 
directly within the ruling upon this very point of Wright's 
Heirs v. Ware, supra. And “testing the recitals of this 
record by the presumptions extended to judicial proceedings 
when collaterally attacked, we feel justified in declaring that 
it appears from the record that de ‘pos sitions proving the ne- 
eessity of sale, were t: iken as in chancery proc eedings.” 
Hence, the argument founded upon this supposed defect falls 
to the ground. 

The propositions discussed are the only ones on which it 
could be contended that the orders and decrees of the Pro- 
bate Court are void. So far as they were merely voidable 
and might have been reversed on appeal for error, they can 
not be collaterally assailed; and to what extent they might 
have been so impugned, we need not now inquire. 

The record shows that the Probate Court had jurisdiction 
to make the sale, and was, in fact, the vendor of the land 
through the agency of the administrator. Under its order, the 

land was sold, and the sale was re porte “1 to and confirmed by it. 
aha upon the report of the administrator that the price had 
been paid by the purchaser, Lowe, to him, its final decree 
was made in pursuance of the statute, empowering the ad- 
ministrator to convey to Lowe, his heirs and assigns, all the 
right, title, interest and estate which the deceased Mary Terry 
had in the land,—judicially determining that the purchaser 
having paid for the land, was owner thereof, and entitled to 
such a deed of the same. Lowe, after the sale to him, “ con- 
— the lands in dispute” to Algernon 8. Bibb, the admin- 
istrator, for 8600, and he conveyed to one Bailey, who, in 
1860, conveyed to appellee, a corporation now n: amed The 
Bishop Cobbs Orphan Home. 
The record further shows that the administrator, on his 
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final settlement in 1860, charged himself with the purchase- 
money (over $2000) of the land sold to Lowe; that to each 
of the heirs, appellants in this cause, their respective shares 
were allotted by the decree of distribution then made; that 
the administrator, who was their father, having in the same 
year been appointed guardian of each, and executed his bonds 
as such, with sureties, debited himself and was charged in his 
settlements as guardian in the Probate Court, with all the 
moneys awarded to them as their shares of Mrs. Terry’s es- 
tate, and that a settlement of his guardianships was made in 
1868, showing that most of the amount in his hands as guar- 
dian, had been expended for the support and maintenance of 
his wards. And it is not averred or intimated in the answers 
of appellants, that there was any fraud or breach of trust or 
violation of duty, on the part of said administrator or Lowe, 
in any transaction relating to the sales of the land or of any 
part thereof. We must, therefore, hold, it not appearing 
that a conveyance was made according to the decree of the 
Probate Court, by the administrator to Lowe, that a good 
equitable title to the lot in controversy is vested in the ap- 
pellee, which justified the orders and decree of the chancel- 
lor restraining and perpetually enjoining appellants from 
prosecuting their action to recover said lot from that corpo- 
ration, or in any way interfering with its right to or posses- 
sion of the same. The chancellor might properly have gone 
further, and required a conveyance to complainant below, of 
the legal title thereto, remaining in appellants. 
Let the decree of the chancellor be affirmed. 


Iludson wv. The State. 
Indictment jor Arson. 


1. Evidence; whet relecunt in proof of inolive, &c,—Where an offense is 
committed against the person or property, the relations existing between 
the accused and the injured person, or acts or declarations of the prisoner, 
manifesting unfriendliness or hostility, at and prior to the commission of the 
offense, are relevant evidence, in connection with the other facts and cir- 
cumstances, as tending to connect the prisoner with the offense. 

2. Suime.—Thus, on trial of an indictment for arson of the prosecutor's 
mill, it may be shown that the prisoner had had prior difficulties with the 
owner; that he and others had prosecuted the mill owner for a nuisance, 
and remarked that some of those engaged in the prosecution would yet burn 
the mill, 
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8. Same; effect ond weight of.—The jury must determine, in view of all 
the facts and circumstances of the particular case, what weight such evidence 
should have; and though the time elapsing between the formation of the 
hostile relations, or acts manifesting it, and the commission of the offense, 
may greatly weaken the evidence, it does not render it inadmissible. 

1. Same; what evidence irrelecant.—A defendant who has been allowed 
to show that others stood in the same relation as himself towards the prose- 
cutor, and had the same motive to commit the offense, can not complain that 
he was not permitted to show who such other persons were. 

5. Charge; when not error to refuse.—Where the offense charged includes 
a lesser, value being a material element of the higher offense only, a charge 
so worded as to lead to an acquittal entirely, upon a reasonable doubt as to 
value, is properly refused. 

6. Value of prope rey; what ney he conside red in determin ‘nq.—Not only 
the cost of erecting a mill and placing machinery in it, but also their en- 
hanced value by reason of location, other circumstances, and the general 
patronage and profits derived from it, may be considered in determining the 
value of the mill; and a person shown to be conversant with these matters, 
may give his opinion as to its value. 

7. Evidence: what not adinissiile to refi sh reeollection.—Entries upon 
the tax books, not made by the owner, or under his direction or authority, 
showing the assessed value of a mill, are not admissible for the purpose of 
refreshing his memory, as to who returned the property for taxation, or the 
amount at which it was assessed. 


APPEAL from Circuit Court of Conecuh. 

Tried before Hon. Jonn K. HENRY. 

The appellant, Walker A. Hudson, was convicted under 
an indictment which charged that ‘he wilfully set fire to 
and burned a mill, which said mill was then a grist mill, 
and which said mill and the property therein contained was 
then and there of the value of five hundred dollars, the prop- 
erty of W. B. Shaver and John Brown, against the peace,” 
&e. The State introduced one W. B. Shaver, who testified 
that he and John Brown were the owners of a grist mill, sit- 
uated in Conecuh county, and that said mill was burned in 
the month of November, 1876. This witness testified that 
the mill-house and machinery which was in and attached to 
it, was worth five or six hundred dollars, and that there was 
in the mill at the time of its burning about forty or fifty 
dollars worth of property. This witness was asked by the 
State, if he and the defendant had had difficulties prior to 
the burning of the mill, and in reply he stated that, “ he and 
defendant had a difficulty in 1866 in a matter, not about the 
mill.”” To this question and answer the defendant objected ; 
his objection was overruled, and he excepted. Witness was 
then asked if he and defendant had had any difficulty since 
1866. He answered that in 1868, he had a difference or 
difficulty with defendant and some other citizens of his local- 
ity, about establishing the mill which was burned. To this 
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question and answer the defendant objected ; his objections 
were overruled, and he excepted. The witness was then 
asked, if he had any conversation with the defendant about 
burning the mill, and he answered that about two years be- 
fore the mill was burned, defendant told him that “some of 
those fellows who was engaged in that prosecution about 
yutting up the mill, would burn it up.” Witness then tes- 
tified that he had been prosecuted for keeping up the mill, 
and that the defendant employed counsel to conduct the 
prosecution. 

On cross-examination, this witness was asked who else of 
the citizens engaged in the prosecution against him. The 
State objected to the question, and the court sustained the 
objection, and defendant excepted. The defendant then 
asked witness, if he had not given in the mill for taxes at the 

value of two hundred dollars, for several years before it was 
burned, and the witness having answered that sometimes he, 
and sometimes his neighbors had given in the mili for taxa- 
tion, and that he did not recollect what years he had given 
it in, or the value as returned in the assessment, the 
defendant offered to introduce, for the purpose of refreshing 
the memory of witness, the tax book for the year 1867. The 
State objected to its introduction, and the court sustained 
the objection, and defendant excepted. 

The State then introduced one Thomas, who testified that 
he was the miller at the burned mill, and had been thus 
employed for about a year. In reply to a question by the 
State as to the value of the mill, this witness testified that it 
was worth five hundred dollars. On cross-examination this 
witness stated that the mill was made of plank and hewn 
timber, and then described the character of the timbers and 
the construction of the house. Witness was then asked to 
state what the mill-house was worth, taking into considera- 
tion the kind of material it was built of, and in this estimate 
not to take into consideration what the patronage of the mill 

vas, but looking alone to the actual cost of the material and 
of construction, and all the machinery and contents at the 
time it was burned. He answered that the contents and 
material and work would be worth about three hundred and 
fifty dollars. The State then asked the witness to “state 
the value of the house as a mill,” and he answered, five hun- 
dred dollars. The defendant objected to this question and 
answer ; his objection was overruled, and he excepted. The 
defendant after introducing several witnesses as to the value 
of the mill, including Brown, the joint owner, all of whom 
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placed its value at less than five hundred dollars, offered to 
introduce in evidence the tax books for the years from 1868. 
up to and including the year 1876, for the purpose of contra- 
dicting the witness for the State, and as showing the value 
of the mill. The court,.on objection by the State, would not 
permit the tax books to be introduced, and defendant ex- 
cepted. The defendant requested the court in writing to 
charge the jury, “if there is any doubt as to the value of the 
property as alleged in the indictment from the evidence, then 
the defendant must have the benefit of every reasonable 
doubt.” The court refused the charge, and defendant duly 
excepted. The jury found the defendant “ guilty as charged 
in the indictment,” and sentence was passed accordingly. 


t. M. WILLIAMSON, and J. T. HoitzcLaw, for appellant. 
The court should certainly have permitted the defendant to 
show who else beside himself was interested in the prosecu- 
tion of the owners of the mill. It tended to show that others 
had an equal motive to burn the mill,and would have weak- 
ened the testimony, tending to identify defendant as the 
person who did the burning. The tax books should have 
been allowed to go to the jury on the question of value. 
They should have been shown to witness to refresh his recol- 
lection, he having stated that he did not remember who 
returned the mill, or at what value it was returned. 


H. C. Tompkins, Attorney-General, contra.—The fact 
that others than the witness had the same motive for burning 
the mill, could not of itself be any evidence that the defend- 
ant did not commit the crime charged, nor could it lessen 
the probabilities of his having done so.—54 Ala. 527; 9 Ala. 
990; 4 Dev. 328; 1 Mass. 143. The value of the building 
as a mill was the true inquiry. The burning deprived the 
owner of the use of the building asa mill, and if asa mill it was 
worth five hundred dollars, the offense of arson in the second 
degree was committed. The tax books were inadmissible ; 
it was not shown who made entries therein, nor was the 
defendant shown to have made any of the entries sought to 
be used as evidence.—Il Whart. on Evy. S$ O17, 521, 525. 

BRICKELL, C. J.—1. In criminal cases, the corpus 
delicti being established by evidence aliunde, there are many 
minor facts, or evidentiary circumstances, which are admis- 
sible to implicate the accused. ‘‘ They are resorted to,” says 
Mr. Burrill, ‘‘as elements of evidence, not from any supposed 
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necessity of accounting for, or explaining the reason of a 
criminal act which has been clearly proved and fixed upon 
the accused, however strange and inexplicable such act may 
in itself appear, but from the important aid they always 
render in completing the proof of.the commission of such act 
by the party charged, in cases where it might otherwise be 
thought to remain in doubt.” When the offense is against 
the person or property, the relations existing between the 
accused and the injured person, prior to and at the time of the 
injury, in conjunction with other circumstances, may disclose 
a motive, either of gain, or of revenge, on the part of the 
accused, which will aid in identifying him as the wrong- 
doer. Such relations the prosecution may, prove, and what 
are the proper inferences to be drawn from them—the weight 
to be attached to them, lies within the province of the jury, 
and depends upon the circumstances with which they are 
connected. The time which may have elapsed, since such 
relations were formed, and openly manifested as hostile, 
before the injury was committed, may lessen their weight as 
evidence, but can not render them inadmissible. Other evj- 
dence, connecting the accused with the offense, may be requi- 
site to fix his guilt—evidence more clearly and directly 
pointing to him as the offender; but his past relations to the 
person injured, the motive to do the injury which may spring 
from these relations, may not have been changed or removed 
by the mere lapse of time. The force of the fact, time may 
diminish, but does not entirely destroy. Or, if new and 
amicable relations have been formed—or any other change 
of circumstances, which may diminish the probative force of 
the fact, can be shown—the fact must be taken in connection 
with these, and it may be shorn of all practical value as evi- 
dence, without affecting its admissibility. 

The evidence of prior difficulties (by which we understand 
disputes, or controversies or quarrels begetting ill-will), 
between the accused and one of the prosecutors in 1866, not 
in reference to the mill burned; renewed in 1868 in refer- 
ence to the building and keeping up of the mill—the prose- 
cution against the prosecutors for a nuisance in keeping up 
the mill, the employment of counsel by the accused to con- 
duct that prosecution—his declaration, that ‘some of those 
fellows who were engaged in that prosecution about putting 
up the mill, would burn it;” are all minor facts having a 
tendency to implicate him in the crime committed in 1876 
in bifrning the mill. Their sufficiency may depend upon 
their conjunction with other criminating cireumstances. The 
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time elapsing before the injury, after these relations were 
formed, and the manifestation of ill-will growing out of them, 
may be so great that their value as evidence would be meas. 
ured by the number and character of the circumstances with 
which they are connected; but this does not affect their 
admissibility. ; 

2. The fact that others than the accused were engaged in 
the prosecutions against the present prosecutor, for keeping 
up the mill, had been shown. Who such persons were, was 
not a material inquiry. If any inference favorable to the 
accused could be drawn from the fact, that others stood in 
the same relation to the prosecutor, and had the same motive 
to burn the mill, which could be imputed to him, the fact 
was proved as the basis of the inference. Their identity or 
individuality, would not strengthen the inference unless it 
were proposed tu extend the inquiry further into their good 
or bad character, or their acts or declarations. Such an 
inquiry would be too remote from the facts really in issue. 

3. Arson in the second degree, the offense charged against 
the appellant, consists in the burning of several designated 
structures or buildings devoted to particular uses or purposes, 
public or private, and of these is a manufactory, or mill 
which with the property therein contained, is of the value 
of five hundred dollars or more.—Code of 1876, § 4347. 
Arson in the third degree, consists in the setting fire to, or 
burning any house or building, and other designated prop- 
erty, under such circumstances as do not amount to arson in 
the first or second degree.—Code of 1876, § 4348. The dif- 
ference in the elements of arson in the second and third 
degree, so far as this case involves it, is in the value of the 
mill and the property contained in it. Ifthe value does not 
reach five hundred dollars, the offense can not be arson in 
the second degree. The value of the property is, therefore, 
a material ingredient of the higher offense with which the 
appellant st: ands charged. T he e xpense or cost of erecting 
the house, or the cost of the machinery, are not the only ele- 
ments of the value. These would not alone be considered 
by a purchaser, but the enhanced value of these, by reason 
of the location or other circumstances, and its general pat- 
ronage, and the profits derived from it, are all elements of 
value, and to be considered by the jury in determining 
whether it was of the value of five hundred dollars, or more, 
or less. It is possible a mill, or other building intended for 
particular uses, may be so illy pean to such use, or'so illy 
located, that though its erection mav have cost greatly more 
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than five hundred dollars, the real value in consequence of 
these circumstances, is much less than that sum. The value 
of the house as a mill, that is considering the uses to which 
it was appropriated, the machinery appurtenant, the location, 
the advantages the location gave it, and the profits derived 
from it, were all proper to be considered. The court prop- 
erly permitted the witness Thomas to state the value of the 
house asa mill. He had been the miller operating the mill, 
and had the requisite knowledge to enable him to give his 
opinion, and the correctness or worth of the opinion could 
have been tested by a cross-examination. 

4, The entries on the tax books showing the assessed value 
of the mill, were not made by the prosecutor, or under his 
direction, or by his authority, and they were inadmissible to 
refresh his memory, or for any other purpose. If the tax 
assessor who made the entries had been called to prove the 
value of the mill, it would have been permissible for him to 
refresh his memory by them; or, if it had been shown that 
the entries had been made on Shaver’s statement of the value 
ofthe mill, the person making the entries could have refreshed 
his memory of the statements by reference to them, and the 
statements would have been admissible to contradict Shaver. 
As evidence for any other purpose, or under any other cir- 
cumstances, the tax book was not admissible. 

5. In all criminal cases, the guilt of the accused must be 
fully proved. A reasonable doubt of the existence of any 
fact essential to guilt, is fatal to the accusation. Malice is 
an indispensable element of murder. An unlawful killing 
may be clearly shown; but if there is a reasonable doubt 
whether it proceeded from malice, or sudden passion aroused 
by immediate provocation, malice, the indispensable element 
of murder, not being fully proved, the slayer can not be con- 
victed of murder, though he may be of manslaughter, of 
which malice is not an element. The value of the property 
set fire to, or burned, is an indispensable element of arson in 
the second degree, the offense with which the appellant was 
charged. A reasonable doubt as to the value, though every 
other fact essential to criminality had been fully proved, 
entitled him to an acquittal of the offense charged, though 
he could have been convicted of the lesser offense, arson in 
the third degree, necessarily involved in the offense charged. 
[f the instruction requested and refused, had been so framed 
as to express clearly this proposition, it would scarcely have 
been refused by the Cireuit Court. As it is framed, the 
Circuit Court properly refused it; for if given, the court, to 
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prevent the jury being misled and confused, and to inform 
them of the cons equences of the insufficiency of evidence of 
value, must have given additional and explanatory eh: arges, 
showing that if all other nece ssary elements of the off buen 
were proved, the insufliciency of the evidence of value, did 
not compel them to an acquittal, but it was their duty to 
find the accused guilty of the lesser offense, of which the 
value of the mill was not an element. A court is never 
bound to give instructions requiring explanation, or further 
instructions, to save the jury from being misled or confused, 
We find no error in the record, and the judgment must be 
affirmed. 


Thames v. Herbert, Adm’r. 


Appeal from Order disallowing Claim against Insolvent 
Estate. 


1. Objection to cluim against estate; when must he siled.—The allowance 
of a claim duly filed against an insolvent estate, is matter of right, unless ob- 
jections to its merits be filed within twelve months after the declaration of 
insolvency; and all matters of defense existing within that period and not 
duly filed, are forever barred. 

2 Sane eM. atters subsequently occurring, which are a valid bar to the 
demand, or which deprive the creditor of all right, in equity and good con- 
science, to share in the distribution, may be shown at any time before final 
decree declaring the amount of the claim, and the rateable proportion of 
assets to which the claimant is entitled. 

3. Claim or wife against hushand’s estate for conversion of statutory ¢ 
tate: what not bar toussertion of. —Where the hus “eseer-y ea cht lands with the 
wife a ste atutory estate, taking title to himself, and his administrator sells 
them and collects the proceeds, the wife’s pursuit of the funds in his hands 
as trust money, and compelling their payment to her under decree in 


chancery, is not inconsistent with her right to hold the estate liable, and no 
bar “to het demand for the balance due. after crediting the amount coerced 
nn the administi ator. 


AppEAL from Butler Probate Court. 

Tried before Hon. J. L. POWELL. 

Joseph G. Thames died in 1863, and the appellant, his 
widow, filed her claim against his estate for the corpus of 
her statutory estate, received by him, amounting to $2,995.81. 

On the first day of April, 1867, the estate of Jose ph G. 
was declared insolvent, and on the 21st of October, in the 
same year, the appellant filed her claim, duly verified, against 
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the insolvent estate. On July 30th, 1869, appellant filed 
her bill in the Chancery Court against the appellee, Herbert, 
as administrator de bonis non of her deceased husband, alleg- 
ing the above facts, and that the money so received by her 
husband, had been invested by him in the purchase of cer- 
tain lands, and in the erection of improvements thereon, he 
taking title to the land in his own name. The bill alleged 
further, that the lands had been sold by the administrator- 
in-chief, and that the proceeds, amounting to $1,350, were 
in the hands of appellee. The Chancery Court rendered a 
decree, declaring a resulting trust in her favor in the lands, 
and ordered the administrator to pay over to her the pro- 
ceeds of said lands, with interest. This decree was rendered 
on the 18th day of October, 1873, and was paid and satisfied 
December Ist, 1873. 

On March 16th, 1878, the day set for the final settlement 
of the insolvent estate, appellant moved, in the Probate 
Court, for a judgment against the estate on her claim previ- 
ously filed, less the amount received by her under the decree 
of the Chancery Court. To the allowance of the claim, 
Herbert, the administrator de bonis non, and several eredi- 
tors objected, on the ground that her claim had been fully 
paid and discharged by the payment of the chancery decree, 
and that having elected to pursue the funds received by her 
husband into the property bought with it, and having re- 
eived the whole of the proceeds of said land, she could assert 
no claim against the estate, 

The appellant demurred to these objections, on the ground 
that they were not filed within twelve months after the filing 
of her claim against the insolvent estate, as required by the 
statute. The court overruled the demurrer; and the proof 
sustaining the objections, disallowed the claim. The ap- 
pellant excepted, and brings the case here by appeal. 


JOUN GAMBLE, for appellant.—The question is, can ob- 
, When not made within twelve months 
after the filing of a claim against an insolvent estate? The 
statute expressly declares, that objections to claims filed 
against an insolvent estate must be filed within twelve months 
after the declaration of insolvency ; and it is further pro- 
vided, that if no opposition is made within twelve months, 
after the time when the estate was declared insolvent, such 
claim must be allowed against the estate, without further 
proof. The record shows clearly that no objections to this 
claim were filed until four or five years after the estate had 
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been declared insolvent. The case of Hardy v. J cEachem, 

33 Ala. 457, is directly in point, and it was there ruled that 
claims against insolv ent estates must be allowed, if not ob- 
jected to within twelve months. The objections here filed 
go to the merits of the claim, and they can not be made after 

the expiration of twe ‘lve months.—See 21 ‘Ala. 42: ib. 112: 
ib. 194; 10 Ala. 520; 8 Alas 454; 20 Ala. 772. There was 
nothing in the chancery praceedings inconsistent with the 
right of the appellant to insist on her claim against the 
estate. The scope of the bill and the effect of the decree, 

were simply to declare thi it the estate had received money 

from the sale of property, which equitably belonged to her, 

and to have the money then in the hands of the adminis stra- 
tor paid over to her. It did not, and could not amount to 
an election, to take the proceeds of land and release the 
estate. It could not operate as a paymentof the claim. The 
estate owed her the amount her husband had received of 
her statutory estate. The estate paid her only the amount 
it had received from a sale of the property purchased with 
her money, which was a much less sum. ‘The estate cer- 
tainly owed the difference between these amounts ; and her 
claim to that extent, was a proper one, and the objections to 
it should have been overruled. 


Davip BUELL, contra.—The appellant received under the 
chancery decree every dollar of the proceeds of the property 
bought with her money. Appellant elected to look to the 
proceeds of the land, and she can not after she has received 
the full benefit of that election, hold the estate for any differ- 
ence. She is conclusively estoppe d from claiming anything 
against the estate.-—Adams v. Adams, 39 Ala. 274. This 
election on her part was made after the time for filing ob- 
jections. The objections to her claim was not as to its 
validity, but on the ground that it had been fully satisfied, 
and discharged, by virtue of the chancery proceedings. She 
elected in that proceeding to claim the property as bought 
with her money—she did not claim a lien on the lands, but 
she claimed the land itself, or what was equivalent, the en- 
tire proceeds of the sale. The decree was not the enforce- 
ment of a lien ;:it was the declaration of a resulting trust in 
the land. Surely it is inequitable to say that she shall have 
both the land and her debt. The liability of the estate of 
the husband grew out of the investment of her money in this 
land, and in taking title to himself. If he had taken the 
title to her, surely she could claim nothing of the estate. 
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She is placed by this decree exactly in the position she would 
have occupied had the title been made directly to her. She 
has all she could have had, if the act which fixed the liability 
of the husband had never been done. The estate has reaped 
no benefit from the investment of her money, and should not 
be made to pay the debt and’ give up the property and its 
proceeds. in 


BRICKELL, C. J.—F rom the earliest period of our legis- 
lative history, it has been a settled policy to provide a sim- 
ple and summary remedy, in the court of probate, granting 
letters testamentary, or of administration, for the marshaling 
and distribution to creditors of the assets of an insolvent 
estate. The personal representative when satisfied of the 
insufficiency of the assets for the payment of debts, is re- 
quired in ‘a particular mode to make report of the fact to the 
court, and of the report notice must be given creditors, who 
are entitled to contest its truth. If there is no contest of 
its truth, or if it is unsuccessfully contested, a decree of 
insolvency is pronounced by the court. The decree ascer- 
tains finally the sfatus of the estate as between the personal 
representative and, creditors.—MeGuire v. Shelby, 20 Ala. 
356; State Bank v. Ellis, 30 Ala. 478. The effect is, to draw 
to the court exclusive jurisdiction of all legal demands against 
the decedent, not the subject of pending suits in other tribu- 
nals, at the time of the rendition of the decree. Suits then 
pending, may be prosecuted to final judgment, but on a sug- 
gestion, or special plea of the insolvency, the judgment ren- 
dered therein is certified to the court of probate, and no exe- 
cution can issue on it. All the creditors, (excepting those 
whose claims are in suit at the time of the declaration or 
decree of insolvency,) are required within nine months after 
the decree or declaration, to file their claims in the court of 
probate verified by the cath of the claimant, or some other 
person who knows its correctness; and a failure to file, by 
the word. of the statute, operates a perpetual bar against the 
claim.—Code of 1876, § 2567; Puryear v. Puryear, 34 Ala. 
555; Sharp v. Sharp, 35 Ala. 572; Bell v. Andrews, ib. 538 ; 
Ray v. Thompson, 43 Ala. 434; Murdock v. Rosseau, 32 Ala. 
611; Hollinger v. Holley, 8 Ala. 454. The exception of 
claims on which suits are pending, from the bar of the stat- 
ute, is the result of judicial decision, which, though in con- 
flict with former decisions, perhaps, ought not now to be 
disturbed.— Erwin v. McGuire, 44 Ala. 499; Murdock v. Ros- 
seau, supra; MeDougald v. Dawson, 30 Ala. 553. The end 
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proposed to be accomplished by the statutes is, that on the 
files of the court of probate, at the expiration of nine months 
from the decree of insolvency, open to the inspection of the 
personal representative, and of all creditors, every claim 
entitled to share in the distribution of the assets shall 
be found ; and to avoid the introduction of spurious claims, 
that each claim shall be verified by the claimant, or by some 
person who knows its correctness, and that it is due. 

The purpose of the statute is to draw within the jurisdic- 
tion of the court of probate all claims against the decedent, 
and all controversies as to the validity of the claims pre- 
ferred. Yet all is in furtherance of a speedy distribution of 
the assets to the creditors entitled to receive them. The 
claimant is required at the peril of the loss of his demand 
to file it within a prescribed period, and as evidence of his 
good faith, and of the justice of the claim, it must be veri- 
fied. The verification is ex parte, and is not matter of evi- 
dence against the administrator, or other creditors, who may 
assail the validity and justness of the claim. An opportu- 
nity to controvert its correctness by the administrator, or by 
other creditors, the statute affords. The same policy which 
demands that within a particular period, the claim should be 
filed, requires that there should be a period within which the 
contestation of their correctness should be made. The speedy 
settlement and distribution of the assets, could not be oth- 
erwise promoted. 

The statute therefore requires that if no opposition to a 
claim filed, is made by the administrator, or by any other 
creditor, within twelve months after the declaration of insol- 
vency, by filing objections thereto in writing, the claim must 
be allowed.—Code of 1876, $$ 2574-5. The allowance of 
the claim, in the absence of an objection within the prescribed 
time, isa right of the creditor secured by the statute.—/Har- 
dy v. Meachem, 33 Ala. 457; Me Neil v. Mason, 20 Ala. 772. 
As to all matters of objection addressed to the validity or 
justness of the claim, which exist at the expiration of the 
period prescribed for filing objections, this is the effect of the 
statute. Though the creditor is entitled to an allowance of 
the claim free from, or without regard to such objections, 
the claim is not allowed, it is not sanctioned by the judgment 
of the court, its amount is not ascertained and declared, 
until the court renders a decree in favor of the creditor for 
his rateable proportion of the assets in the hands of the per- 
sonal representative. After the expiration of the period for 
filing objections, and before the rendition of this decree, facts 

VoL. LXI. 





ad 





—1 ro 


i 
e 


Ye 


S 





~ 
’ 


is 








1878. ] OF ALABAMA 345 


[Thames v. Herbert, Adm’r. ] 


may occur which are a valid bar to the demand, or which 
deprive the creditor of all right in equity and good con- 
science to share in the distribution of the assets. The stat- 
ute was not designed to prevent such matters, not occurring 
within the time prescribed for objecting to the allowance of 
the claim, from being introduced, and when shown, from 
operating a bar to the claim. The deceased may be liable 
only as surety, and the principal may pay the debt after the 
expiration of the prescribed period. Or the creditor may 
have a security by way of mortgage, or pledge, which he 
may render available, extinguishing the claim. In either 
event, if he was allowed to participate in the distribution of 
the assets, it would not only work injustice, but would defeat 
the policy which pervades the statute, of securing equality 
to the creditors. The objections to claims which are una- 
vailable, if not filed within the prescribed period, are objec- 
tions founded on facts or matters then existing, and not ob- 
jections founded on matters subsequently occurring, which 
could not then have been made the ground of objection. 
Such objections may be interposed at any time before the 
court renders a decree distributing to the creditor his rate- 
able proportion of the assets. 

The objections to the claim of the appellant, were of mat- 
ters occurring after the period prescribed for filing objections, 
and if they are well founded—if they constitute a valid 
defense against the claim, it was the duty of the court to 
entertain them. 

The claim of the appellant is for moneys received by the 
intestate of the appellee, Herbert, of the corpus of the ap- 
pellant’s statutory separate estate, received by the intestate 
as her husband and trustee. After the filing of the claim, 
and the expiration of the period for filing objections to its 
allowance, the appellant filed her bill in equity averring the 
intestate had used the moneys in the purchase of certain 
lands and in making improvements thereon. Further aver- 
ring a sale of the lands by the administrator-in-chief under 
a deeree of the Court of Probate, the payment of the purchase- 
money to him, and praying that the said purchase-money be 
declared trust funds and appropriated to the payment of her 
claims. <A final decree was rendered declaring the appellant 
was entitled to recover said purchase-money, and the same 
not equalling the claim of the appellant, when paid was to 
be credited thereon. Payment thereof having been made, 
on these facts the appellee objected to the allowance of the 
balance of the claim, and to a decree distributing to the ap- 
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pellant any portion of the assets in the hands of the admin- 
istrator. The objection was sustained, and the balance of 
the claim disallowed. The argument in support of the ob- 
jection, is, that a pursuit of the proceeds of the sales of the 
lands, on the ground of a trust, is inconsistent with a claim 
as a creditor against the assets in the hands of the adminis- 
trator. Itisa rule of very general application, just in its 
operation and consequences, that a party shall not claim in 
repugnant rights, and that he shall not take a benefit with- 
out bearing the burden which may be incidental to it. But 
we are unable to see of what application the rule is to these 
facts, or the repngnancy between the claims the appellant 
has preferred. When a trustee, or other person standing in 
a fiduciary relation, employs the trust funds which may be 
in his hands, in the purchase of lands, and takes the convey- 
ance to himself, the eestui que trust may, at his election, 

charge the trustee personally, or claim the purchase as hay- 
ing been made for his benefit and take the land.—Tilford v. 

Torrey, 53 Ala. 120; 1 Lead. Eq. Cases, 277-8; 1 Perry 
Trusts, $§ 127-8. If he elects to take the land, of course 
he could not subsequently, unless the election was made 
under such circumstances, that a court of equity would not 
hold him bound by it, assert any claim against the trustee 
personally. All such claims would be satisfied by taking 
the land, and the recognition of the purchase as an invest- 
ment of the trust funds. But if he elects to pursue the 
trustee personally, he may use his hold on the lands, as a 
security for the payment of the funds employed in their 
purchase. If from the land, he obtains satisfaction only in 
part, there is no greater repugnancy in his pursuing the 
trustee for the remainder, than there is in the mortgagee 
pursuing the mortgagor personally for the balance of the 
debt the property mortgaged may fail to pay. The adoption 
of the argument of the appellees would enable the trustee 
to profit by his wrongful acts at the expense of the cestui que 
trust, and would lead to consequences manifestly inequitable. 
The cestui que trust would be compelled to accept whatever 
injudicious or unauthorized investments of the trust funds 
the trustee may make, or to relinquish them, and all security 
they afford, standing in no other attitude than that of a mere 
creditor, while the trust funds would swell the assets in 
which all creditors participate. It wasa clear equity of the 
appellant to follow the trust funds into the lands purchased 
and improved with them by the trustee, and to charge them 
with the repayment of the trust funds. So, as was declared 
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by the decree of the Court of Chancery, she could pursue in 
the hands of the administrator the purchase-money he had 
derived from their sale. Thereby she did not elect to take 
the lands as having been purchased for her benefit, but sim- 
ply to charge them with the repayment of the trust funds. 
Satisfaction in part only having been obtained, for the re- 
mainder, as a creditor having exhausted her securities, she 
was entitled to a rateable proportion of the assets in the 
hands of the personal representative. The Court of Pro- 
bate erred in disallowing her claim, and the decree must be 
reversed, and the cause remanded. 


Thornton, Adin’r, v. Moore. 
Appeal froin Order allowing claim against Insolvent Estate. 


1. Clains cif inst insolvent estate: statutes concern ng filing of, construed. 
The purpose and object of the statute requiring the filing of claims against 
an insolvent estate, gre complied with, when a statement of a claim is filed, 
which when taken in connection with the affidavit accompanying it, fairly 
discloses an existing liability preferred against the estate. 

2. Sume; statutes relating to, construed.—The administrator of a creditor 
filed as a claim against an insolvent estate, an attorney’s receipt for promis- 
sory nOtes made by the insolvent intestate, which described with particularity, 
the date, makers and payee, the amount and time of payment of each note, 
and that each bears interest from date. Appended to this receipt, was the 
affidavit of the administrator, that he believes of his own personal knowl- 
edge, that the annexed receipt for claims or notes therein described, for 
$2008 and interest, to be counted in favor of ‘‘ the estate’’ of which affiant 
was administrator, against the insolvent estate, ‘‘is correct, and that the 
same is justly due and unpaid,’’—held : This was a substantial compliance 
with the statute ; the affidavit, fairly interpreted, showing that the claim filed 
was for the notes, and not upon the receipts, in which they were described. 

3. Defenses, what can not be made, if not presented within twelve months. 
Where no objection to the merits of a claim, duly filed against an insolvent 
estate, is made within twelve months after the declaration of insolvency, all 
defenses existing or occurring within that period, are barred; but matters 
subsequently occurring, which are a valid bar to the demand, or which 
deprive the creditor, in equity and good conscience, of all right to share in 
the fund, may be made available at any time before rendition of final decree, 
declaring the amount of the claim and the rateable proportion of assets to 
which the claimant is entitled. 

4. Same; mode of objection.—The proper mode of objecting to a plea, 
filed more than twelve months after the Sechantien of insolvency, seeking 
to make available against a claim matters of defense arising within that time, 
is a motion to strike from the files. 

5. Defective verisication ; when amendable.—An insufficient verification to 
a claim, filed within the proper time, against an insolvent estate, is amenda- 
ble at any time before final decree. 
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6. Transferee; when may appear in behalf of claim.—Where a claim 
against an insolvent estate has been transferred, before objection filed to its 
allowance, the transferee may intervene and become the actor, when issues 
are formed as to its allowance. (Overruling inthis respect, Miller v. Parker, 
47 Ala, 312.) 

Ze Jurisdiction orer insolvent estate: what CSS8E ntial to support on direct 
attack.—The jurisdiction of the court of probate over an estate as insolvent, 
can not be sustained on error, unless the report and decree of insolvency 
appear of record; the existence of these facts can not be presumed trom 
recitals in the orders of the court. 

8, Disqualification of pre siding judge; to what extends.—When the judge 
of probate is a creditor, having a claim filed against an insolvent estate, he 
becomes incompetent, not only as to that claim, but as to the entire admin- 
istration ; and whatever of judicial duty is to be performed in reference to it, 
must be performed by the register. 

9. Register acting as judge; what record should show.—When the regis- 
ter in chancery assumes the jurisdiction conferred by statute, where the 
probate judge is incompetent, the record should affirmatively show the facts 
which authorize its exercise,—bare recitals in the orders made by him, is an 
irregular mode of disclosing it. 

10. Motion to dismiss appeal; when too late.x—A motion to dismiss an 
appeal can not be entertained, after submission of the cause on the merits, 
without notice to the appellant, and withvut affording him an opportunity 
of remedying the defect. 


APPEAL faom Franklin Probate Court. 


This was an appeal from an order made on March 2d, 
1877, allowing a claim preferred by the appellee, James E. 
Moore, against the insolvent estate of Thomas E. Winston, 
of which the appellant, Lewis B. Thornton, was admjnis- 
trator de bonis non. 

Moore claimed title to the notes by purchase from the 
administrator of I. H. Walker. The entry in regard to said 
claim, in the schedule of claims against the insolvent estate, 
is as follows: 

“A.W. Ligon, administrator of I. H. Walker, files the 
receipt of attorneys W.L. B. & J. W. Cooper for three sev- 
eral notes made by T. E. Winston ef a/., due to W. H. Price, 
administrator of 1. H. Walker, and each for S802 70-100, 
bearing interest from date, and each dated December, 1860. 
One due 17th December, 761; one due 17th December, ’62; 
one due 17th December, 763. $2,408.16.” 

On the trial, Moore introduced the receipt, which is as 
follows : 

“ FRANKFORT, 17 March, 1869. 

“ We have this day received of Abner W. Ligon, admin- 
istrator de bonis non of the estate of Isaac H. Walker, three 
several sealed notes by Thomas E. Winston, John A. Steele, 
and William A. Peet, each due on its face to Wm. H. Price, 
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administrator of the estate of Isaac H. Walker, - each for 
$802 72-100—say eight hundred and two and 72-100 dol- 
lars—and bearing interest from date, each dated December, 
1860. One due 17th December, 1861; one December, 17th, 
1862; and one due 17th December, 1863, which we hold for 
collection as attorneys. 

“W. L. B. & J. W. Cooper.” 

The affidavit filed with this receipt is as follows: 

“ Before me 8. 8S. Anderson, judge of probate in and for 
said county and State, personally appeared A. W. Ligon, 
who being by me first sworn, deposes and says , that he 
believes of his own personal knowledge, that the annexed 

receipt for the claims or notes described therein, for the sum 

of two thousand and eight and 16-100 dollars, interest to be 
counted in favor of the estate of Isaac H. Walker, deceased, 
against the estate of Thomas E. Winston, deceased, is correct, 
and that the same is justly due and unpaid.” 

The receipt was filed and affidavit made before the probate 
judge on the 17th September, 1872. 

Moore also introduced the original notes, which corres- 
ponded with the description given of them in the receipt, 
and an affidavit of Ligon, showing that under the order of 
the Probate Court, he had sold the notes to Moore, who had 
paid for them. The appellant objected to the allowance of 
the claim on the grounds, first, that the receipt filed was not 
a sufficient statement of the claim; second, that the claim 
was not propérly verified, as required by the statute.” At 
the same time, Thornton filed a plea of failure of the con- 
sideration of the note, which plea was, on motion of appellee, 
stricken from the files. It appeared from the plea that the 
defense relied on accrued in March, 1869. 

There is no entry in the record showing any order of the 
court declaring the estate of Thomas E. Winston insolvent, 
but several of the orders speak of it as an insolvent estate. 

There is no minute-entry affirmatively disclosing the dis- 
qualification of James E. Moore, the probate judge, and the 
transfer of jurisdiction to the register ; but the caption of the 
term in which these orders were made, states that it was an 
‘adjourned term held by Amos A. Moody, register in chan- 
cery, on account of the interest of James E. Moore.” 

After the submission of the cause, appellee moved to dismiss 
the appeal, on account of irregularities in the bond and cer- 
tificate. 

It is now assigned as error that the court allowed the 
claim, and struck the plea from the file. 














350 SUPREME COURT [Dec. Term, 


[Thornton, Adm’r, v. Moore. ] 


WILLIAM Cooper, for appellant.—None of the notes were 
ever filed by originals or by copies, or otherwise, as required 
by law.—Code, § 2196; Fretwell v. McLemore, 52 Ala. 124; 
Jones v. Lightfoot, 10 Ala, 17. The statute is imperative, 
and the decisions cited show.the imperative necessity of a 
strict compliance with the law of presentation and verifica- 
tion. The claim, if claim it can be called, was filed by Ligon. 
And Moore could not become a party, in the manner shown 
by this record. The plea which the court struck from the 
files was a good defense, and if defective, it should have been 
demurred to, and not stricken from the files. It set up a 
defense which arose after the time for filing objections had 
elapsed, and so could not be pleaded within twelve months. 
The statute has no application to defenses arising after the 
lapse of twelve months. 


J. B. Moore, contra.—The plea was properly stricken 
from the files. No objection to the claim had been made 
within twelve months, and the statute is imperative that the 
claim must be allowed, unless the objection is filed within 
twelve months.—Rev ised Code, $$ 2202, 2203; 33 Ala. 457; 
20 Ala. 772. 

The statute declares what shall be a sufficient verification, 
and it was literally complied with in this case. The presen- 
tation of a copy or an abstract, or even notice given of the 
claim, with the assertion of the liability of the estate, and 
that he looked to the ag ator for pé yment, is sufficient.—2 
Stew. 447; 1 Port. 359; 12 Ala. 193; 10 Ala. 17. 


BRICKELL, C. J.—1. The motion to dismiss the appeal 
can not be entertained. It comes too late, after a submis- 
sion of the cause on the merits, without notice of it to the 
appellant, and without affording him the opportunity of 
curing the defects by amendment, as he could have done 
under the statute.—Code of 1876, § 393 

2. The statute requires that every claim against an insoly- 
ent estate, which is to share in the distribution of the assets, 
must within nine months after the declaration of insolvency, 
or after the claim accrues, be filed in the office of the judge 
of probate, verified by the oath of the claimant, or of some 
other person who knows its correctness, and that the same 
is due, or it is forever barred. If an executor, administra- 
tor, guardian, or trustee, is the claimant, the verification 
may be according to his belief. An insufficient verification 
may be corrected by amendment or proof, at any time before 
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final decree.—Code of 1876, § 2568. Objections to the 
allowances of the claim, are required to be filed within 
twelve months after the declaration of insolvency, or they 
can not be entertained.—Code of 1876, §§ 2574-51. 

The words of the statute would indicate that the claim, 
that which is asserted to be an existing liability on the es- 
tate, should be filed. The effect of the declaration of insolv- 
ency, is to draw within the jurisdiction of the court of 
probate, all claims against the estate, and all controversies 
as to their validity ; and it is the manifest purpose of the 
statute, that on the files of the court of probate, at the ex- 
piration of nine months from the decree of insolvency, open 
to the inspection of the personal representative, and of all 
creditors, every claim entitled to share, or which it is 
claimed shall share in the distribution of the assets, shall be 
found. It is the duty of the personal representative, and 
the right of each creditor, to contest the allowance of any 
and every claim which shall be preferred, if believed in- 
valid, and a full and fair opportunity for an examination 
and contest of the claims, the statute intends to afford. 
Thames v. Herbert, ante, p. 340. Such however has not been 
the construction the statute has received. Its purposes are 
regarded as accomiplished, and its terms substantially com- 
plied with, when the evidence or statement of the claim as 
filed, taken in connection with the affidavit verifying it, 
disclose an existing liability against the estate. A copy of 
a promissory note, or of a bill of exchange, may be filed, 
the production of the original being dispensed with, unless 
objections are interposed to its allowance, and an issue as to 
its valadity and justness formed.—Rowdon v. Young, 12 
Ala. 234; Rutherford v. Br. Bank Mobile, 14 Ala. 92; Flinn 
v. Shackleford, 42 Ala. 202. A certificate of the clerk of a 
court in which a judgment had been rendered against the 
personal representative, substantially describing the judg- 
ment, has been declared a compliance with the statute. 
Ransom v. Quarles, 6 Ala. 437. In these, and in other de- 
cisions, it has been however declared that enough must ap- 
pear from the claim, or evidence of it, which may be filed 
when taken in connection with the affidavit verifying it, to 
show an existing liability of the estate to the party asserting 
the claim.—Cook v. Davis, 12 Ala. 554; Hogan v. Calvert, 
21 Ala. 298. 

The receipt of the attorneys filed by Ligon, describes with 
particularity the three notes of the intestate, stating the 
date, the makers and payee, the amount, and time of pay- 
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ment of each note, and that each bears interest from date, 
The affidavit refers to the receipt “for the claims or notes 
therein described for two thousand and eight 16-100 dollars, 
interest to be counted in favor of the estate of Isaac H. 
Walker, deceased, against the estate of Thomas E. Winston, 
deceased, is correct, and that the same is justly due and un- 
paid.” Adhering to the decisions to which reference has 
been made, the receipt describing the notes, it must be de- 
clared there has been a substantial compliance with the 
statute ; the affidavit fairly interpreted declaring the notes, 
not the receipt, is the demand preferred, and these prima 
facie, constituting an existing liability against the estate. 

3. The allowance of a claim duly filed against an insolvent 
estate, is a right the statute secures to the creditor, unless ob- 
jections directed to its merits, are filed within twelve months 
after the declaration of insolvency.— Je Neil v. Mason, 20 
Ala. 772!; Hardy v. Meachem, 33 Ala. 457; Thames v. Her- 
bert, ante, p- 340. In this last case it is said: “As to all 
matters of objection addressed to the validity or justness of 
the claim, which exist at the expiration of the period pre- 
scribed for filing objections, this is the effect of the statute.” 
But if matters subsequently occur, which are a valid bar to 
the demand, or which deprive the creditor of all right in 
equity and good conscience to share in the distribution of 
the assets, the statute does not preclude their introduction, 
and they may be shown at any time before a final decree is 
rendered dec ‘laring the amount of the claim, and the rateable 
proportion of the assets to which the claimant is entitled. 
Thames v. Herbert, ante, p. 340. 

4. The objection to the claims, in the form of a plea, pre- 
sented by the appellant, was not filed within twelve months 
after the declaration of insolvency, and the matter of the 
objection existed when the claims were filed. This plea was 
stricken from the files on the motion of the appellee, and we 
think properly. The proper mode of objecting to pleading 
not filed within the time prescribed by the rules of the court, 
or by statute, is by motion to strike from the files. A de- 
murrer would reach only defects apparent on the face of the 
plea, and would be an admission that it was properly filed. 
Powers v. Bryant, 7 Porter, 9; Cobb v. Miller, 9 Ala. 499; 
Hart v. Turk. 15 Ala. 675. 

5. This objection having been stricken from the files, the 
remaining objections were directed only to the time of filing, 
and the verification of the claim. An insufficient verifica- 
tion is amendable at any time before final decree. The sub- 

VoL, LXI. 





1878.] OF ALABAMA. 353 


[Thornton, Adm‘r, v Moore.] 


sequent affidavit of Ligon contains much irrelevant matter, 
but if this was e xpunge d, it identifies the notes, affirms their 

validity as claims against the intestate, and negatives their 
payment, curing whatever of defects may have existed in 
the original verification. There was no question of fact be- 
fore the court, not triable by the record and files of the court, 
and it was not as matter of evidence the affidavit was intro- 
duced. It was simply an amendment of the original verifi- 
cation. 

6. It is not until objections are interposed to the allow- 
ance of a claim, that the proceedings assume the form of a 
pending suit. When objections are interposed, “the court 
must cause an issue to be made up between the claimant and 
the via ‘ator, or the contesting creditor, in the name of 
the administrator, in which issue the correctness of such 
claim must be tried as in an action of law against an admin- 
istrator.”-—Code of 1876, § 2575. It has been said, it is 
proper practice for the creditor to declare, and the adminis- 
trator to plead, as in an action at law.— Ross v. Ross, 20 Ala. 
104. On all contracts, express or implied, for the payment 
of money, (other than bills of exchange and other negotiable 
paper), actions at law must be prosecuted i in the name of the 
party beneficially interested, though he have not the legal 
title. The proceedings not assuming the form of a suit until 
objections to the claims are filed, when they do assume that 
form, it is proper that they should be conducted in the name 
of the party who if the proceedings were then being institu- 
ted in a court of law, would be the proper plaintiff. If the 
claim has been transferred, the contest should be conducted 
and the judgment rendered in the name of the transferee, if 
he have the beneficial interest, and the claim is not a bill of 
exchange, or other negotiable paper; and if that is the char- 
acter of the paper, in the name of the party having the legal 
title. The judgme nt rendered will be conclusive on the 
party entitled to sue at law, and to receive the money, the 
ends of right and justice accomplished, and the uniformity 
of judicial proceedings preserved. If after the transfer, the 
proceedings should be conducted in the name of the original 
claimant, he would be a mere naked trustee, and the benefi- 
cial interest would reside in the transferee, apparently a 
stranger to the record. The policy of our statutes, in all 
actions upon contracts for paying money, is to introduce as 
the actor, the party beneficially inte rested, entitled to receive 
the money, or to release or discharge the contract. These 
claims having been transferred to the appellee, before objec- 
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tion to their allowance were made, there was no error in per- 
mitting him to intervene and become the actor, when issues 
were formed as to their allowance. The case of Miller vr. 
Parker, 47 Ala. 312, so far as it conflicts with these views, is 
overruled. 

7. The jurisdiction of the court of probate over an estate 
as insolvent, can not be sustained on error, unless the report 
and decree of insolvency appear of record. The existence 
of these can not be presumed from recitals in the orders of 
the court.— Clarke v. West, 5 Ala. 117; McLaughlin v. Nels, 
9 Ala. 925; McBroom v. McBroom, 19 Ala. 173. Beyond 
recitals in the orders found in this record, there is no evi- 
dence of a report, or decree of insolvency, and so far as now 
appears, the whole proceedings, and the decree from which 
the appeal is taken, are coram non judice. This compels a 
reversal of the decree under the authority of former decisions. 

When the judge of probate by reason of interest, or rela- 
tionship, is incompetent to discharge any of the duties devoly- 
ing upon him, the statute requires the register in chancery 
of the district, to discharge the duty as if he were judge of 
probate. When the register assumes the exercise of this 


jurisdiction, the record ought affirmatively to show the facts 


which authorize its exercise—bare recitals in orders made 
by him, is an irregular mode of disclosing it.— Wilson v., 
Wilson, 36 Ala. 655; Hooke v. Barnett, 38 Ala. 607. When 
the judge is a creditor, having a claim filed against an insol- 
vent estate, it is not merely the contest of that claim, if any 
is made, of which the register must take jurisdiction, as this 
record indicates was the course pursued. The judge becomes 
incompetent as to the entire administration of the estate, 
and whatever of judicial duty is to be performed in reference 
to it, must be performed by the register. It is not necessary 
to examine critically the present record, with a view of 
ascertaining, whether it discloses the jurisdiction of the reg- 
ister. If the facts exist, the record should be made to con- 
form to them. 
Reversed and remanded. 


Tankersly v. Pettis. 
Bill of Revi nu’, 
i. Bill of re riew 7 when not neeintainahl . —To 


justify relief on bill for 


review, under the rule settled by the decisions of this court, the record of 
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the former suit, independent of the testimony, must satisfactorily and dis- 
tinctly show that the court committed an error of law in the decree reviewed, 
arriving at an erroneous conclusion of law upon facts found by the record; 
erroneous inferences from the testimony, or error in denying it proper 
weight, and the like, are not matters for bill of review, and can be considered 
only on appeal. 

2. Sume.—Though the averments of the original bill authorize larger or 
different relief from that especially prayed, the error of not granting relief 
under the general prayer, can be reached only by appeal, and will not sup- 
port a bill of review for error apparent. 


> 


3. Nettlement in Probate Court, when void.—A settlement of an adminis- 
tration in the Probate Court, by an administrator who was at the same time 
administrator of deceased distributees, and guardian of other distributees, is 
a nullity ; that court having no jurisdictiou of a settlement in which the admin- 
istrator occupies such different and antagonistic relations. 


APPEAL from Montgomery Chancery Court. 
Heard before H. A. HERBERT, Esq., as special chancellor. 
The opinion states the case. 


Watts & Sons, and SAYRE & GRAVES, for appellant. 
When this bill of review is scanned, it will be seen that no 
error on the face of the decree is alleged. Itis therefore clear 
that this bill is devoid of equity. The only errors alleged 
yr complained of, are as to the effect of the evidence and the 
law arising thereon, in the original suit. You can not look 
to the festimony in the original suit, for error under a bill of 
review. Jor such errors, appeal is the only remedy.—Mc- 
Dougald v. Dougherty, 39 Ala. 409, and authorities there 
cited; P. & I. Bank v. Dundas, 10 Ala. 66; Caller v. Shields, 
2 Stew. & Port. 417. Judged by the principles declared in 
these cases, the decree of the special chancellor was erroneous 
and should be reversed, and the bill here dismissed. The 
eases of Cockrell v. Hays, 41 Ala. and Carswell v. Spencer, 
44 Ala. 204, have no application to this case. 


ARRINGTON & GRAHAM, and R. M. WILLIAMSON, contra. 
It is insisted by appellants that any matter of error which 
could have been remedied on appeal can not furnish ground 
for a bill of review. Toso hold, would be to eliminate bills 
of review from the chancery practice by judicial legislation 
in the face of the statute law of the State. We cite the lan- 
guage of the Supreme Court of Illinois, in Lvans v. Clement, 
14 Ill. 209, and which was quoted and adopted by our own 
Supreme Court in WeDougald v. Dougherty, 39 Ala. 424, as 
expressive of the rule. “It has now become well settled 
that the court will, on such a bill, reverse or revise its own 
decree, for an erroneous application of the law to the facts 
found, whenever a court of appeals would do so for the same 
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cause.” In the same ease, page 425, our court say, “that 
the relief for crror appar nt is not confined to ac cide ntal oj 
inadvertent errors on which the chancellor does not appear 
to have exercised his judgment or reasoning powers, but 
may consist of error of law in the ordinary acceptation of 
that e Xpression ; such, for instance, as misjudging and mis- 
applying the law to the facts stated—an erroneous and illog- 
ical conclusion from given premises.” We think it will 
appear upon examination of the cases where bills of review 
have been dismissed on the ground that an appe ‘al was the 
proper remedy, that there was a “ misjudging of the facts” 
in the court below, or that the decree was entered by consent 
express or implied. In Wadhams v. Gay, 14 vol. Am. Law 
Reg. 426, the court say that “the decree appeared to be by 
consent, and that, therefore, a bill of review would not lie, 
on the familiar legal ground that there ean be no error of 
law alleged against a judgment appearing to be entered by 
the consent of parties.” The case of Hallonquist v. Noble, 
53 Ala. 229, belongs to this class. In the case at bar there 
was, and could be no controversy as to the facts involving 
the liability of defendant to account. 

That he was administrator of the several estates and guar- 
dian of complainants—that he had received a large amount 
of assets—and that he had made no settlement, except in the 
Probate Court, was admitted. The error obviously arose 
out of a misconception of the powers of the Probate Court, 
and the supposition that the settlement made therein were 
valid. 


STONE, J.—The present case is a bill of review, filed to 
review and reverse a final decree rendered between the same 
parties, and to obtain the relief prayed in the original bill, 
on the alleged ground of error apparent. There was a de- 
murrer filed to the bill of review, which the special chance Hor 
overruled, an 1 then grante -d the relief prayed for. The chief 
inquiry is, do hoe eadings make a ease of error apparent, 
under the rule settled in this State. To maintain 
review, there must be an error in point of law; that is, an 
erroneous result drawn by the court from the facts apparent 
on the record. * be not of a misjudging of the facts that 


party can ‘ompla , but for an improper determination of 
the law. It j is not + pasuaieatiole ta look at the testimony, wit] 
a view of determining whether the chancellor scanned it 


proper!, y, allowed it proper weight, or drew correct infer- 
ences from it. These are questions which arise on appeal, 
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but not on bill of review. In the latter, the chancellor deals 
with record facts, not the evidence which goes to prove them. 
MeDougald v . Dougherty, : 39 Ala. 409. The court will, on 
such a bill, reverse or revise its own decree, for an erroneous 
application of the law to the facts found. Beans v. Clement, 
14 Ill. 209. To justify relief under such bill, the record of 
the former suit, inde “pe ondent of the testimony, must make it 
distinctly and satisfactorily appear, that the court, in the 
decree reviewed, committed an error of law, made an erro- 
neous application of the law to the facts found, or mistook 
one name or thing for another name or thing. These con- 
stitute the error apparent, for which a bill of review will lie. 

In the case of Noble v. ITallonquist, 53 Ala. 229, this court 
ap] proved pene adopted the doctrine laid down by the lord 
-+haneellor in the case of Trulock v. Robey, 15 Sim. 265. In 
ach of those eases it was held that when a bill, in its aver- 
ments, authorized larger relief than the chancellor granted, 
aud " special praver was for o ily the relief obtained, 








alth ugh there wasa general praver under which the larger 

. ’ 1 } 1 — e ‘ , ° > 
relief mig it have been deer ed, this might be the sub t of 
an appeal, but would not support a bill of review. This 


court placed the complainant in a dilemma as follows: “ The 
complainant on the original hearing, either asked this specific 
++ ° > ) . } ° . 
relief, and it was refused her, or she did not ask it, but 
accepted and was satisfied with the relief granted her by the 


leer pronounces d.  Ifshe then asked it, and it was refused, 
her remedy for the error, if it be error, was by appeal. The 


error then would be merely in the judgment, and would not 
be the error apparent on the face of the decree, which sup- 
ports a bill of review. If she did not the n ask this relief, 
but accepted and was satisfied with the relief granted, it is 


rewr rev > | ° 
The appellant, Tankersly, was, at one and the same time, 


masraat 7 ] + y . - » : ] liar : 
administrator of the estate of George Pettis, the eiaer, Oi 


Th ‘opilus Pettis and George Pa aor distributees of the 
Ider Pettis, Wiho died after the d al of their father, and 
was guardian of James and Marv P« sree aina its in this 
uit When George, the elder, died, his four children, named 
ibove, became his distributees, all Kaleeccinaee. Theopilus 
ind George, jr., each died in their minority, and James and 
Mary beeame, in legal effect, sole distributees of the three 
estates ; but, according to the forms of law, it was necessary 


first to settle the administration of the elder Pettis, to ascer- 
ount that would pass in distribution to each of the 
iving children, and to the personal een of the 
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deceased ones; and then to settle the administration of the 
two deceased children’s estates, in order to know what sums 
would pass to the guardian of the living children. Tank- 
ersly being administrator of each estate, and guardian of the 
survivors, who were minors, must, of necessity, settle each 


administration, in one representative capacity, with himself 


in other representative capacities. And he must settle each 
administration, before the guardianship of the minors could 
be settled. 

On the 51st of October, 1865, Tankersly, the administrator, 
filed his three several accounts current in the Probate Court, 
for final settlement of his administrations of George Pettis 
the elder, Theopilus Pettis, and George Pettis, jr. When 
these settlements took place is not shown or averred. On 
the 28th of November, 1865, he filed his accounts current for 
final settlement of his guardianship of the complainants, and 
at the same time tendered his resignation of his said guar- 
dianships. When this settlement took place is not averred, 
nor is it averred when he ceased to be guardian. There is 
nothing in the record from which we can learn what were 
the decrees in the final settlement of the said several admin- 


istrations. It is averred in the bill that on the settlement of 


the guardianship, there was decreed to complainant, Mary 
Pettis, $125.92, and to complainant James Pettis, $51.74— 
and to each $150 in Confederate treasury-notes, and $900 in 
Confederate eight per cent. bonds. These sums, it seems, 
were paid by Tankersly into the Probate Court for the benefit 
of the wards, and were subsequently received by the suc- 


ceeding guardian of complainants, who were then infants of 


tender years. The aggregate of the sums thus paid, inclu- 
ding the Confederate treasury-notes and bonds, was near 
$2,500. This, besides costs of administration and of settle- 
ments. 

In 1866, the complainants in this suit filed their original 
bill against Tankersly, as administrator of each of the said 
estates, and as guardian of complainants, and against his 
sureties on each of the four said bonds, who were, in each 
“ase, to some extent, different. Mosely was surety on all the 
four bonds. Norman was surety on three of the bonds, not 
being on the bond for the younger George Pettis’ estate. 
Carter was surety on the bond for Theopilus Pettis’ estate, 
and on the bond for the guardianship of complainants. Pool 
was surety on the administration of the elder Pettis’ estate, 
and Stewart was surety for the administration of the estate 
of George Pettis, jr. In the original bill it is charged that 
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Tankersly, in his final settlement of the estate of Theopilus 
Pettis, “ charged himself with balance due in good money, 
$1,169.92,” and in his settlement of George Pettis, jr.’s 
estate, with “balance due in good money, $432.77.” The 
original bill further charges “that previous to the 16th day 
of May, 1860, the said Tankersly had in his hands from the 
sale of the property already mentioned, and from other assets 
of the estate of their father, after payment of all the debts of 
said estate, the sum of four thousand nine hundred and nine- 
teen 32-100 dollars, in specie, or funds equivalent thereto, 
which he used for his own benefit, lending the whole, or a 
large portion thereof, at usurious interest, without ever 
accounting for the usurious prodte—or otherwise using it for 
his own benefit.” The bill then charges that Tankersly, 
during the war, received other large sums of assets in Con- 
federate money, with which he paid the expenses of his wards, 
and the costs ‘and e xpenses of the settlement of the se veral 
estates—the whole sot exceeding $700; and with which 
Tankersly pretended to have purchased the $1,800 Confed- 
erate bonds, as an investment for complainants. The said 
original bill contains an interrogatory, by which Tankersly 
was required to answer “ whether he used the money belong- 
ing to the estate of George Pettis, sr., or either of the afore- 
said estates of which he was administrator or guardian, for 
his own benefit during the years from 1858 to 1865, or any 
part of said money ; and if any part, how much; and if for 
part of the time above specified, then how much of said time, 
and what year or years, or part or parts thereof. Ifhe did 
not so use said money, then in whose hands was said money, 
or any part thereof, and for what purpose was it there, and 
at what time,and how long.” ‘The prayer for relief is, “ that 
said settlements in the Probate Court be set aside, and that 
said Tankersly and his said sureties be compelled to account 
with and pay to your orators, or to some one. in trust for 
them, as in equity and good conscience they ought, and for 
other or further relief.” Wehave now stated every material 
averment of the original bill, which bears on the questions 
we propose to discuss. This bill dispensed with sworn 
answer from the defendants. The answers admit that Tank-~ 
ersly had the sum of money changed—$4,919.32—at the 
time charged. Deny that he used any of the money for his 
own benefit—deny that he made more than lawful interest ; 
allege that the Confederate money and bonds received by 
him, were received in good faith in payment for property 
sold, and for debts due, and that he fully accounted in said 
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settlements for all the assets. A demurrer was appended to 
the answer, assigning many grounds, and among them multi- 
fariousness. The decree of the chancellor was rendered at 
the March term, 1868, and is in the following words: “ This 
cause came on to be heard, and was submitted for decree at 
the last term on the pleadings and the testimony, and was 
held over for consideration until the present term. And 
now, on consideration, it is ordered, adjudged and decreed 
that the complainants’ bill of complaint be dismissed, and 
that the next friend of complainants pay the costs of this 
suit, for which execution may issue.” 

In 1873, the complainants, being still minors, filed the 
present bill of review, for alleged error apparent. The bill 
of review sets forth a copy of the original bill and answer, 
the substance of the material parts of which is stated above. 
[It also sets forth the decree of the chancellor copied above. 
It avers that in the original cause, “ testimony was taken, 
consisting of a transcript from the records of the Probate 
Court of the settlements of said Felix M. Tankersly as ad- 
ministrator of G. W. Pettis, sr., Theophilus H. Pettis, 
George W. Pettis, jr., and as guardian of George W. Pettis, 
jr, and of your orators, and of the d ‘positions of witnesses 
in reference to the point made in the bill, that said Tank- 
ersly had made usurious interest, which he had failed to 
accvunt for.” The error apparent complained of in this bill 
is, that “orators are aggrieved by said decree, and that they 
ought not to be bound thereby, nor should any such have 
been made; and that the same is erroneous, and ought not 
to be reversed. And for error, do, according to the course 
of this honorable court, assign the following: That it ap- 
pears by the allegations of the bill and the admissions of the 
answer that said Tankersly, as the administrator of George 
W. Pettis, sr., received a large sum of money from sales 
made by him of the property of said estate, and that at the 
time of each and all of his settlements thereof in the Probate 
Court, he was administrator of the estate of Theophilus H. 
Psttis, administrator of the estate of George W. Pettis, jr., 


and guardian of your orators: that all of said settlements 
are null and void, as said court had no jurisdiction of said 
settlements, because he was the representative of conflicting 
interests. That in truth and in fact the said Tankersly has 


never made any settlement of said estates, and that your 

orators were entitled to an account of his administrations in 

said honorable court of chancery, which alone had jurisdiec- 

tion thereof, as prayed for in said bill of complaint.” The 
VoL. LXI. 
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pill then avers that the estate of George Pettis, sr., is ready 
for settlement; that the estates of Theopilus Pettis and 
George Pettis, jr., owe no debts, and the only property be- 
longing to their estates is their interest in their said father’s 
estate. There was a demurrer to this bill of review, which 
the chancellor overruled, and granted the relief pray ved for, 
as stated above. 

Before Tankersly made his settlements as guardian, he 
must needs have settled his several administrations, for the 
complainants were the ultimate distributees of each of said 
three estates. When he settled the administration of George 
Pettis, the elder, he necessarily settled with himself as ad- 
ministrator of Theophilus Pettis, and of George Pettis, the 
younger; and when he settled the administration of Theoph- 
ilus Pettis, he settled with himself as administrator of 
George Pettis, the younger. He could not, in the Probate 
Court, lawfully setile these administrations, by reason of the 
antagonist interests he represented.—J/ays v. Cockrell, 41 
Ala. 7): Cars I} U. Spe neer, j f A la. 2O4 . Fost W ilber, 
1 Paige, 537. Whether, the administration sn Catton be- 
ing regular, he could, at the time these settlements were 
made, have lawful] y st ttle de with himself as guardian, we 
need not inquire. There has been enacted, since that time, 
a statute which authorizes such settlement, a special guardian 
for the infant ward being appointed to represent him. 
Pamph. Acts, 1875-6, 233; Code of 1876, § 2529. If this 
be a material question in this case, then the question whether 
Tankersly, at the time he made his administration settle 
ments, was guardian of the complainants, is one on which 
the opposing counsel are not agreed. 

According to the averments of the bill, admitted by the 
answer, he was such guardian en the accounts current 
were filed for the settlement of the administrations, and con- 
tinued so for near a month afterwards. The record does not 
inform us when he ceased to be guardian. The undisputed 
averments of the bill show that the accounts current for the 
settlement of the three administrations were filed simultane- 
ously on the 3ist October, 1865, while the account current 
for the settlement of the guardianship, and offer to resign, 
bear date November 28th, 1865. Weare not informed when 
uny of these settlements were in fact made; but, as we have 
shown, there was a necessity that the administrations should 
be settled, before the gu: irdianship account could be properly 
idjusted. We think, in the absence of denials in the answer, 
itis our duty to presume he remained guardian until after 
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the settlement of the administrations. When anything con- 
tinuous in its nature is shown to exist, its continuance will 
be presumed, until the contrary is shown.—1 Greenl. Ey, § 
42: 1 Brick. Dig. S$ 32 ef seq. 

As we have shown above, the equity of this bill of review 
rests on the alleged error of the chancellor, in not decreeing 
that the Probate Court settlements were nullities, and in not 
forcing Tankersly to a settlement. This error, it is con- 
tended, is apparent on the record, or, what is the same thing, 
manifest in the pleadings and decree, without consulting the 
testimony. We have given above a copy of the chancellor’s 
decree, and the substance of all that is said in the original 
bill and answer that bears on this question. We think the 
averments of that bill, the interrogatory to defendant, and 
the prayer for relief, all show that the primary, if not the 
sole purpose of that bill, was to compel Tankersly to account 
for the usurious interest, which it was averred he had real- 
ized, and had not accounted for, and to make him account 
for assets which the bill charged he had used for his owu 
purposes. Hence, it is not charged in the bill that the Pro- 
bate Court was without jurisdiction to make the settlements, 
nor that Tankersly sustained incompatible relations to the 
trust, which rendered a resort to chancery necessary. Nor 
is it shown by positive averment that Tankersly was guar- 
dian when he settled the administrations. All this is left to 
inference or presumption, arising from the averments of date 
when Tankersly filed his several accounts current for settle- 
ment. Nor is there anything in the prayer for relief, which 
directs the mind to this feature of the case. It is only the 
general prayer, which would authorize the court to treat the 
several trusts as never having been attempted to be settled, 
and to order and cover Tankersly to make settlements de 
novo. And the averments in the bill of review, as to the 
subject on which parol testimony was taken in the original 
cause, confirms our view that only the question of usurious 
interest realized and not accounted for, was pressed or con- 
sidered in that case. This brings this case directly within 
the principle settled in Noble v. Hallonquist, supra, adopting 
the rule laid down by the Lord Chancellor in Trulock v. 
Robey, 15 Sim. 265. 

It is not a matter of surprise that the principle settled in 
Hayes v. Cockrell, 41 Ala. 75, should have been overlooked, 
when the original bill in this cause was filed. That case was 
decided at the June term, 1867, while the original bill in 
this cause was filed near a year before. This may, to some 
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extent, account for the omission from that bill of many aver- 
ments, and from the prayer, of specifications, which doubt- 
less would have been incorporated therein, had that bill 
sought relief on the ground that the settlements made in the 
Probate Court were nullities. 

There are other grounds on which we think the present 
bill of review should have been dismissed, but we deem it 
unnecessary to comment on them. ‘The decree of the chan- 
cellor is reversed, and a decree here rendered dismissing the 
bill of review. 


Snow «. Carr. 
Action for Mon Y had and received. 


1. Jnsurence; policy of, construed.—A policy taken out by ‘piano and 
music dealers, against loss by fire, des ribing the property as ** their own or 
held in trust,’ will, in the absence of evidence to the contrary, cover a piano 
left with them for sale or rent; but oral evidence is admissible to show what 
goods were intended to be, and were insured under the general words of 
the policy. 

2. Same; what evidence adinissible to show contents of.—In action against 
the insured for money had and received, by one who claimed that his goods 
were covered by the policies of insurance, the amount of which the insured 
had collected, secondary evidence may be given of the contents and terms 
of the policies, where they have been cancelled, and returned to the insurer 
in a foreign country. 

3. General exception; when unavailing.—A general exception to the en- 
tire charge of the court, enunciating separable and distinct propositions of 
law, will be unavailing, if any one ofits separate propositions is correct. 

4. Insurance money, right to share in; what does not forfeit.—One who 
effected insurance covering his own and other goods stored with him, and 
collected the amount of the policy on the happening of the loss, can not de- 
feat an action by the owner of such goods for his share of the insurance 
money, because such owner never requested any insurance and did not 
know that it was taken out until after the loss, and failed to ratify expressly, 
or otherwise, the acts of the warehouseman in taking out the policy, before 
the payment of the loss. 

5. Same.—In such case the insured holds the amount collected as trustee 
for the owner of such goods as well as those held in his own right, and the 
failure to make proof of loss of the goods of other persons, the value of his 
own goods being more than the amount of the policy, which he collected in 
full, will not prejudice the rights of such persons; nor can he claim to have 
the loss of his own goods first made good out of the fund received, before 
owners of the other goods can share therein. 


APPEAL from Circuit Court of Mobile. 
Tried before Hon. Harry T. ToubLmin. 
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The appellee, Mary Carr, brought this action against the 
appellant, Snow, to recover the insurance on a piano she 
had placed with him for sale or rent, and which had been 
destroyed by fire while in his possession. The complaint, 
which was filed December. 9th, 1875, alleged that Snow had 
policies of insurance which covered the piano in question, 
and that he had collected from the insurance companies the 
full amount of the policies, and had not paid plaintiff her 
share of said insurance. 

On the trial, it was shown that in the year 1873, the ap- 
pellant, Snow, and one Brown, were partners in the busiress 
of selling and renting pianos, and other musical instruments, 
on commission, and that during that year the plaintiff placed 
in their charge the piano in question, which she testified was 
her own property, and worth two hundred and fifty dollars, 
and that neither Snow nor his p irtner, had ever sold or rented 
said piano for her, or in any way accounted to her for it. 
She further testified that she had not instructed Snow or 
any one to insure the piano for her, or agreed to pay any 
premium therefor, and that she did not know at the time 
Snow’s store was consumed by fire, that he had - insur- 
ance on his store or its contents. It was shown that her 
piano was in the store of appellant, and was destroyed by 
fire in August, 1874, and that before suit was ianeaehl she 
had demanded pay for her piano out of the insurance money, 
which had been refused. 

J. H. Higley, a witness for the plaintiff, testified that he 
was the secretary of the Washington Fireand Marine Insur- 
ance Company, in which the appellant Snow and his partner 
had, under the name of Snow & Brown, effected insurance on 
‘k of goods in their store in the year 1873, which was 
renewed and in foree in 1874, and at the time of the fire 
which destroyed the property of Snow in August of that year 
This witness produced the poliey in which the property in- 
sured was deseribed as follows: “ Their stock of pianos 


: | 
the sto 


organs, musical instruments, musical merchandise, &ec., kept 
by them for sale, their own or held in trust, or sold, but not 


delivers l, cont iined, or to be cont ined, in the two story 

brick, slate and tin roof, building, Nos. 102 and 104 Dauphin 

streef.””. The proofs of loss prepared by Snow after the fire, 
i i i . 


was,also put in evidence by the plaintiff, and ‘Higley then 

testified that the insurance com pany had pa iid to Snow the 

full amount of 

a list of property valued at twenty-three thousand and twenty 

41-100dollars. The plaintiffalso introduced one H. J. Robb, 
Vout. 131. 


‘said p licy. These proofs of losses contained 
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who testified that he was the managing clerk in the office of 
the agency in Mobile of the London and Lancashire Insur- 
ance Company, and that Snow & Brown had in his company 
three policies of insurance, two for five thousand dollars each, 
and one for thirty-five hundred ‘dollars, and that after the 
fire, and before this suit, the said insurance company had 
paid the losses on these policies to the appellant as the suc- 
cessor of Snow & Brown, cancelled said policies and returned 
them to the agents of the company in Mobile, who had 
returned them tothe home office in Liverpool, England ; that 
witness was the clerk of said agents, having had the custody of 
said policies, and well knew their contents. This witness 
was then asked by the plaintiff “ whether or not said other 
olicies were not similar to the policy already in evidence. 
The defendant objected to this oral proof of the contents of 
of said written papers, on the ground that they were 
not lost or destroyed, and that it was not shown that 
plaintiff had made any effort to get the policies, by taking 
the depositions of the custodian or otherwise.” The court 
overruled the objection, and defendant excepted. 

This witness then testified “ that, the policies in the London 
and Lancashire Company all described the property covered 
by them in the sanie language as that used in the Washington 
Fire and Marine Insurance Company’s policy,” set out in 
the testimony of Higley. Witness stated that he was certain 
of this, except as to the words “to be contained” where 
they occur in said description; as to these words, witness 
could not tell certainly, and thought they might have been 
omitted. This witness further testified that the London and 
Lancashire Insurance Company had settled with Snow by 
the same proofs of loss as the Washington Fire and Marine 
Insurance Company, and that on the second day of August, 
1875, said company paid to Snow thirteen thousand nine 
hundred and fifty dollars, being the full amount of the poli- 
cies held by him 

The defendant Snow testified that the plaintiff had never 
asked him to insure her piano, and that he had not included 
itin the proofs of loss which he rendered to the insurance 
companies, and had received no money therefor from the 
said insurance companies, but had received “all the money 
due and payable on the policies.”” This witness testified 
further that the value of his stock which was destroyed by 
said fire was a little over thirty-six thousand dollars, inclu- 
ding about six or seven thousand dollars worth of consigned 
goods, belonging to persons in New York, as to which he 
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was under a contract to keep insured ; and that the value of 
his own property destroyed by the fire exceeded the amount 
of all the policies by over ten thousand dollars. This was 
substantially all the evidence. The court charged the jury, 
and the defendant “ excepted to the charge.” 

The defendant then requested the following written charges, 
which were each refused, and he separately excepted: “1. If 
the jury believe from the evidence, that the piano claimed by 
the plaintiff was not included in the proof of loss of Snow 
against the insurance companies, in which his stock of goods 
was insured, and that he did not receiveany money from said 
companies on account of said piano, then they must find for 
defendants. 2. If the jury believe from the evidence, that 
the piano of plaintiff was in the store of defendant at the 
time of the fire, subject to the order of the plaintiff or her 
agent, and that defendant had no interest in said piano, and 
received from the insurance companies no money on account 
of the loss of said piano, then they must find for the defend- 
ant. 3. Ifthe jury believe from the evidenee, that the piano 
of plaintiff was not included in the proof of loss of defendant 
exhibited to the insurance companies liable for the loss, and 
that he (defendant) received nothing from the companies for 
this piano, they must find for the defendant. 4. Ifthe jury 
believe from the evidence, that the value of the goods in the 
store of the defendant, belonging to him at the time of the 
fire, was equal to or exceeded the amount of all the policies 
of insurance thereon, then the defendant had the right to pay 
himself for his own goods, from the money collected from 
the insurance companies, in preference to paying for goods 
heldintrustoroncommission. 5. Although the jury should 
believe from the evidence, that the plaintiff’s piano was in 
the store of defendant in trust or on commission, and there 
was no agreement to insure and no custom of trade to insure 
property so situated, shown by the evidence, then they must 
find for the defendant, unless they further believe that the 
defendant received some money on account of the loss of said 
piano. 6. If the jury believe from the evidence that the 
plaintiff’s piano was included in the policy, and the insur- 
ance was not adopted by the plaintiff prior to the payment 
of the loss, and the plaintiff knew of the loss at the time it 
occurred, then they must find for the defendant, unless they 
believe from the evidence that the defendant in point of fact 
received money from the insurance companies for said piano. 
7. If the jury believe from the evidence that plaintiff did 
not instruct defendant to insure, and that it is no custom of 
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trade to insure pianos left for sale, and that the plaintiff did 
not know of any insurance being effected on the stock of 
goods and pianos in the store of defendant, and that defend- 
ant did not include this piano in his proofs and claim of loss, 
and received no money therefor, and that his own goods 
and the goods he had agreed to keep insured exceeded 
the amount of his policies, then they must find for de- 
fendant. 8. That there could be no ratification or adop- 
tion of the policies by plaintiff after . payment and 
surrender of the policies by defendant. That if they 
believe from the evidence, that plaintiff ane of the fire, and 
loss of the piano, and did not adopt and ratify the policies 
for about one year thereafter and not until the money had 
been paid and the policies surrendered, and that there was 
an unreasonable length of time and waiver of her right to 
share in the insurance money, if she had any, they must find 
for the defendant. 10. Ifthe jury believe from the evidence, 
that the property of defendant exceeded in value the amount 
of the several policies of insurance, then he had the right to 
satisfy his own claim first, and if there was no balance left 
after this was done, the plaintiff can not recover, and they 
must find for the defendant. 11. If the jury believe from 
the evidence that-the value of the goods destroyed in the 
said fire belonging to defendant, and covered by the policies, 
exceeded the amount of all the policies, and exceeded the 
amount defendant received from the insurance companies, 
then he had the right to retain the money for his own loss, 
and they must find for defendant.” 

The admission of the testimony, and the refusals to charge 
as requested, are now assigned for error. 


30YLES & OVERALL, for appellant. 
STEPHENS CROOM, contra. 
No briefs came into the Reporter’s hands. 


MANNING, J.—This ease, like that of Snow v. Stoutz, 
decided at the last term, arose out of the destruction of plain- 
tiff’s piano, by the burning of the store of defendant Snow 
in Au gust, 1874, the piano being then therein for sale or rent. 
Mr. Snow was a seller of musical instruments and other mer- 
chandize, his own, and on commission for others. The two 
cases presented several questions common to both; but those 
upon which the judgment of Stoutz against Snow, in the 
Circuit Court was reversed, do not arise upon this record. 
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On the trial of that cause, upon objection made by plain- 
tiff, evidence offered by defendant to show that he had not 
received from the insurers any money on account of the 
piano, and that it was not intended to be and was not insured 
under the general words in the policy, was erroneously ex- 
cluded. And it is with reference to the facts so proposed to 
be proved as a part of the case, namely, that the piano was 
not insured, and that no money was received from the insur- 
ers on account of it, that the opinion in that case is to be 
understood. No such testimony was ruled out or objection 
made to it at the trial of the cause in hand. 

The policies of insurance taken by and paid to Mr. Snow 
upon which both suits were brought, are the same. And in 
Snow v. Stoutz, two points that are presented in this case, 
were ruled in favor of appellee, Carr, namely: Ist, there was 
no error in receiving parol evidence of the contents of those 
policies which had been cancelled and returned to the com- 
pany in England that issued them; and, 2d, the policies to 
Snow & Brown, of whom Snow was the successor, describ- 
ing the goods insured as “their own or held in trust,” by 
these latter general words, and in the absence of evidence to 
the contrary, embraced the piano of plaintiff. It was, how- 
ever, further held that oral testimony on the part of Snow, 
was admissible to prove that those words were not intended 
to cover and therefore did not cover this piano, but related 
to other merchandize received from abroad, to be sold by 
him on commission, and which he was instructed to keep 
insured.—See, also, Waters v. Assurance Co., 5 Ellis & BI. 
870, and Lee v. Adsit, 37 N. Y. 94, ef seq. Upon these points 
there was no error in the rulings of the circuit judge in this 
instance. 

Plaintiff testified that she had not instructed defendant to 
insure her piano, and said nothing about paying any premium 
for insurance; that she learned that her piano was destroyed 
by the fire of the 31st of August, 1874, and did not know or 
have any knowledge or information about the insurance until 
long after the fire. Defendant testified “that plaintiff had 
never asked him to insure her piano, and he had not ineluded 
it in the proofs of loss which he rendered to the insurance com- 
panies, and had received no money therefor from said insur- 
ance companies, but had re ceived all the money due and paya- 
ble on the policies.” He said further that “the value of his 
own property destroyed in said fire, exceeded the amount of 
all the policies over $10,000.” The insurance money was 
paid to him—a part in May, 1875, and the residue and larger 
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part in August of that year; and no demand for any part of 
this was made by plaintiff till after that time. 

1. The general charge of the circuit judge to the jury was 
composed of special instructions, which obviously were not 
all erroneous. And the exception to that charge failing to 
designate any particular in which it was supposed to be wrong, 
does not, according to repeated decisions of this court, bring 
up any question for our determination. The legal proposi- 
tions which we are to consider all arise upon the charges 
asked for defendant below and refused by the presiding judge. 
Without repeating them here, we proceed to consider the 
propositions founded upon them. 

According to the bill of exceptions, it contains “ substan- 
tially all the evidence” that was introduced. What Mr. 
Snow, when testifying for himself says, is, that he “‘ was not 
asked to insure the piano, and had not included it in the 
proofs of loss.” He did not say that it was not his purpose 
or understanding that the policies should protect the piano, 
or other like goods received as this was, in his store. Nor 
do any of the numerous charges asked on behalf of appellant, 
assume, even hypothetically, that the piano was not insured. 
And these charges if given would have required other ex- 
planatory ones on behalf of the plaintiff. No question founded 
upon the idea that the policies were not intended to and did 
not cover this instrument, is presented for us to decide. 

The fact that plaintiff, Carr, did not request that her piano 
should be insured, does not prevent her from being entitled 
to the benefit of the insurance if effected. This was settled 
long ago by decisions made here and elsewhere—Durand v. 
Thouron, 1 Porter, 238; Batre v. Durand, id. 251; Snow v. 
Stoutz, supra; Waters v. Assurance Co. supra; Siters v. 
Marrs, 13 Penn. St. 218; Home Insurance Co. v. Balt. Wareh. 
93 U.S. 543. 

The value of the goods insured and burnt being much 
greater than the amount of insurance, it was not necessary in 
order to obtain the whole of this, to make proofs of all the 
goods destroyed. The omission, though, to do this, in such 
a case, can not hurt the plaintiff. According to the policies, 
Snow stood in the relation of a trustee for her: and he could 
not release himself from his responsibility as such, by failing 
to assert to others her right to a share of the money which 
he was demanding and receiving in full from the companies 
that owed it to him as trustee,as well as in his own right. 
They must be understood as paying, and he as accepting the 
fund as an indemnity, according to the policies, for the loss 
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of the goods insured, those of others as well as his own, 
Batre v. Durand, 1 Porter, 255-6. 

Was it, as supposed, necessary to entitle plaintiff to the 
benefit of these policies, that she should, before they were 
paid, have ratified the acts by which they were procured, or 
in any other manner have- expressly signified her adoption 
of the policies? In Batre v. Durand, supra, this was done 
after the fire, though before payment of the loss: and the 
court held that sufficient. Whether any such ratification 
was essential or not, was a question not then presented. The 
answer to it must depend on the nature and facts of the case. 
It is easy to imagine circumstances which would make a 
ratification requisite. But persons engaged in a business by 
which large quantities of the goods of others pass into their 
possession and charge, and out again to others, soon after- 


wards, may find it to their advantage, to take out policies of 


insurance at their own expense, for the protection of such 
gcoods. Said Lord CAMPBELL: “ It would be most inconve- 
nient in business, if a wharfinger could not, at his own cost, 
keep up a floating policy for the benefit of all who might 
become his customers.”—5 Ellis & Bl. supra, p. 881. The 
expense might be “much more than repaid by augmented 
business induced by the confidence 4 an insurance would 
inspire.” —Lit er v. Marrs, 13 Penn. St. 220. For aught that 
appears, it was with such views aed } in fener ‘ration of their 
custom, that Mr. Snow took out policies which protected 
the goods of those from whom he received them for sale on 
commission. And this being beneficial to plaintiff, and not 


imposing upon her any burden, her assent to it, like that of 


a creditor to an unconditional assignment for his benefit from 
his debtor, is to be presumed. 

[t is contended that defendant is entitled to have the loss 
of his own property by the fire of August, 1874, first made 
good out of the insurance money ; and ths i plaintiff” s right 
is limited to the residue only, if ‘there beany. The contrary 
of this was decided by the Supreme Court of Pennsylvania 
in Liter v. Marrs, 13 Penn. St. 220. In regard to a similar 


policy, it was there held that it afforded to the property of 


the assured and that of his-customers, ‘“‘ equal protection.” 
“Its terms (says the opinion), place all the goods in the 
warehouse from time to time, on the same level; all are 
equally protected. <A similar decision had been made i 
this State more than twenty-five — before in Batre vt. 
Durand, ye it was then held, of a policy like those 
taken by Mr. Snow: “ That the sum “ whieh the poliey 
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was valued may have been less than the value of all the arti- 
cles consumed, does not destroy the right of any for whose 
benefit the insurance was effected, to his proportion of the 
proceeds.” 

In the Pennsylvania case cited, re ‘ference was made to a 
passage found in Story on Agency, § 111 (as now numbered), 
which seemed adverse to the views of the court. Speaking 
of agents, that learned jurist said: “If they insure in their 
own name only, they may in case of loss, recover the whole 
amount of the value of the prope rty insured from the under- 
writers, and the surplus beyond their own interest, will be a 
resulting trust for the benefit of their principals.” Of the 
authorities given for this passage, it is remarked in the opin- 
ion, that they “do not so much as allude in the slightest 
manner to what is supposed ” to be its meaning; and no 
other authority for it was then known. It was, therefore, 
inferred that it was not correctly understood. Six years 
afterwards in Watersv. Assurance Co., a suit of the assured 
against the insurer on a similar policy, Lord CAMPBELL, 
C. J., remarked of the assured: “They will be entitled to 
apply so much to cover their own interest and will be trustee 
for the owners as to the rest.”—4 Ellis & Bl. 881. And in 
a like ease of the assured against the insurer, (JZome Ins. Co. 
v. Balt. Warehouse Co. 93 U.S. 543,) Mr. Justice STRONG, 
recently said: ‘ It is undoubtedly the law that wharfingers, 
warehousemen and commission merchants, having goods in 
their possession, may insure them in their own names, and 
in case of loss, may recover the full amount of insurance for 
the satisfaction of their own claims first, and hold the resi- 
due for the owners.” 

But these learned lawyers did not mean thus to decide, in 
eases between parties in which the question could not arise, 
that when agents or bailees insured goods of their own and 
goods belonging to their customers, by policies like those in 
question, and received the entire amount stipulated to be 
paid in case of loss, they were entitled to payment in full for 
the loss of their p -operty first, and that the others were to be 
paid only out of the residue. They do not speak of the 
property of the assured, but of their “interest” in or 
“claims” against the property of their principals, for stor- 
age, insurance, advances, commissions and other charges, to 
secure which they had a lien on the property, and were enti- 
tled to an extension of it to the insurance-money which they 
should receive in place of the property. This appears upon 
an examination of the passages themselves, and is made more 
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apparent by a consideration of the cases and of the authori- 
ties referred to, in the opinions. 

The rule for distributing among several, the proceeds of a 
security provided for them all in common, but insuflicient 
for the payment of all in full, is—that equality is equity: 
And if one of them have a lien, by law or contract, thereon, 
for payment of the debt of another to him, the lien shall be 
discharged out of the debtor’s share of the fund. 

This disposes of, adversely to appellant, all the questions 
raised by his exceptions and assignments of error. 

The judgment of the Cireuit Court must be affirmed. 


srown, Adim’r, v« Tutwiler, Adm’r. 


Revivor. 

1. PRerirvor; within what time must he iade.—Under our statutes, reriror 
in favor of or against the legal representative can not be made, if moved fo1 
after eighteen months from the occurrence of the event which renders it 
necessary: and the same rule applies where rerirvor is sought in the name of 
a succeeding administrator, or other successor in the right to sue or be sued, 
in place of one removed, as where revirvr is made necessary by the death 
of a party. 

2. Sane—The fact that the suit was brought by an administratrix, on a 
contract made with her as such, and that rev/vor was sought in the name of 
the succeeding administrator upon her removal, within eighteen months after 
it was made known to the court, though a longer period had elapsed since 
the removal was made, does not alter the rule. (Manyine, J., dissenting.) 


APPEAL from Circuit Court of Hale. 
Tried before Hon. Geo. H. Craic. 
The opinion states the case. 


W. M. Brooks, for appellant.—The revivor was sought 
more than two years after the removal. This is not author- 
ized. <All the sections on this subject are in pari matena, 
and should be construed together.—Pope v. Irby, 57 Ala. 105. 





Tos. SEAY, for appellee. kx parte Jones, 54 Ala. 180, 
is conclusive in our favor. Pope v. Irby is based on an en- 
tirely different state of facts from those here presented—th 
difference being fully shown in £v parte Jones, supra. 


STONE, J.—The present suit was commenced in 1866 in 
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the name of Susan Hill as administratrix of C. W. Hill, de- 
ceased, and the cause of action declared on is a promissory 
note payable to Susan Hill, given in consideration of per- 
sonal property of the estate of C. W. Hill, deceased, pur- 
chased by one of the makers of the note “ata sale of the 
personal property of said estate made by plaintiff [Susan 
Hill], as administratrix” thereof. The case was tried, and 
a verdict and judgment rendered for defendants in the year 
1871. An appeal was prosecuted to this court, and in Jan- 
uary, 1875, the judgment of the Cirenit Court was reversed 
and the cause remanded.—Hill v. Huckabee, 52 Ala. 155. 
At the spring term of the Circuit Court, 1875, the defend- 
ants filed one or more pleas to the merits in bar, and the 
cause was marked ‘‘ continued by operation of law” At the 
fall term, 1875, no entry in the cause appears to have been 
made. In March, 1874, Mrs. Susan Hill was, by order of 
the Probate Court in which the administration was pending, 
removed from the trust of administratrix, ordered to make 
settlement, but no administrator de bonis non was appointed, 
until the 17th day of October, 1876, when P. A. Tutwiler 
‘as appointed administrator de bonis non. Up to this time 


the suit had stood on the docket in the name of Susan Hill, 
as administratrix of C. W. Hill, plaintiff’ At the spring 
term, 1876, the defendants filed a sworn plea, averring the 
removal of Mrs. Hill as administratrix, and the time of it, 
March 11th, 1874, in bar or abatement of her right further 
to maintain the suit; and at the fall term, 1876, a more elab- 
orate plea, having the same object, was interposed by them, 
but not sworn to. We will not consider these pleas, nor the 
rulings on them, for we consider these immaterial questions. 

On the 17th of October, 1876, two and a half years after 
Mrs. Hill was removed from the administration, and imme- 
diately after Mr. Tutwiler was appointed administrator de 
Lonis non, it was moved that he, as such administrator, be 
substituted for Mrs. Hill as plaintiff. This motion was re- 
i ‘fendants; the motion granted, and defendants 
excepted. The foregoing are all the material facts that bear 
on the question presented. 

In Harbin vr. Levi, 6 Ala. 399, 403, Levi had been removed 
from the administration before the suit was brought. The 
cause of action, like that in the present record, was a note 
payable to the administrator for property sold by him as 
administrator. This court said: “ We think it is clear that 
immediately on removal of Levi from the administration, 
his right over any of the assets of the estate ceased, and that 
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it made no difference whether these assets existed in the 
shape of debts due to the intestate, or due by contract to the 
administrator.” And in Salter v. Cain, 7 Ala. 478, it was 
said that an administrator who had recovered judgment in 
his representative capacity, ¢ould not, after removal from the 
trust, rightly sue out execution in his own name to enforce: 
its collection. To the same effect are Gayle v. Elliott, 10 
Ala. 264, and Dunham v. Grant, 12 Ala. 105. The case of 
Tomkies v. Reynolds, 17 Ala. 109, rests on peculiar, excep- 
tional facts, and does not conflict with the cases above cited. 
Hatch v. Cook, 9 Por. 177, is an authority for substituting a 
party in place of one deceased, resigned or removed, on mo- 
tion. 

In Pope v. Irby, 57 Ala. 105, we considered section 2908 
of the Code of 1876, which reads as follows: “ No action 
abates by the death or other disability of the plaintiff or de- 
fendant, if the cause of action survive or continue; but the 
same must, on motion, within eighteen months thereafter, be 


revived in the name of or against the legal representative of 


the deceased, his successor, or party in interest.” In that 
ease the plaintiff, who was suing in his own right, died, and 
more than eighteen months elapsed before motion was made 
to revive in the name of the personal representative. Under 
the statute above, we ruled that the motion came too late. 
The statute provides alike for the cessation of the party’s 
capacity to sue or be sued, whether caused by death or other 
disability. In either event, the suit “ must, on motion within 
eighteen months thereafter, be revived in the name of, or 
against the legal representative of the deceased, his successor 
or party in interest.” In the case of Pope v. Irby, supra, 
we said, “ The statute authorizing the revivor of pending 
suits, and preventing their abatement because of the death 
or other intervening disability of plaintiff or defendant lim- 
its the right of revivor to eighteen months from the occur- 
rence of the event which renders it necessary to revive.” 
And the statute, section 2908, makes the same provision for 
revivor for and against a “successor or party in interest,” 
as it does in reference to the legal representative. Having 
ruled that the revivor in favor of, or against the legal repre- 
sentative, can not be made, if moved for after eighteen 
months from the occurrence of the event which renders it 
necessary, we feel bound to make the same ruling as to a suc- 
ceeding administrator, or other successor in the right to sue 
or be sued. We hold that section 2622 of the Code of 1876 
must be construed in connection with section 2908, and that 
VoL. LXI. 
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the former only renders more definite the word successor in 
the latter, without rendering its mandatory provisions less 
inoperative.—See, also, Waller v. Nelson, 48 Ala. 531. The 
ease of Ex parte Jones, 54 Ala. 108, stands on facts different 
from those presented by this record. Whether the second 
head-note in that case is reconzilable with the views above 
expressed we do not propose now to consider. The revivor 
allowed in this case was improper, and the same is set aside. 

The judgment of the Circuit Court is reversed, and the 
cause remanded. 


MANNING, J., (dissenting).—The statute on which the 
question in this ease depends, is as follows: “ No action 
abates by the death or other disability of the plaintiff or 
defendant, if the cause of action survive or continue ; but the 
same must, on motion within eighteen months thereafter, be 
revived in the name of or against the legal representative of 
the deceased, his successor or party in interest.”—§ 2908 
(2542) of the Code of 1876. This was evidently enacted for 
the remedial purpose of intercepting and delaying—not of 
hastening—the abatement of suits; an object that should be 
kept in mind when construing the act. Under this idea, we 
took notice in Ex parte Jones, 54 Ala. 108, of the different 
state, according to the common law, of an action in which 
the plaintiff died, and of an action in which the plaintiff suing 
as an executor or administrator, had ceased to be such, but 
was still living. In the former instance, the action would 
abate by the mere death of the plaintiff, and a judgment 
afterwards rendered in it would be wholly void; while in the 
latter case, the suit would not abate, nor would a judgment 
rendered in it be void. The plaintiff living would keep the 
action alive, and he might prosecute it to a judgment in a 
suit, like the present, on a note payable to him as adminis- 
trator, unless his removal from the office which entitled him 
to maintain it, was pleaded and shown. We consequently 
held in that case, in which the plaintiff, an administrator, 
had been removed, that when that fact was more than eigh- 
teen months afterwards brought to the attention of the court, 
the motion made at the same term to substitute his successor 
for him as plaintiff, ought to have been granted. 

The statute being remedial, and its application tending to 
save costs, I think the decision made in that case ought to 
be adhered to, and that in the present case the judgment of 
revivor in the Circuit Court onght to be affirmed. 
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Memphis and Charleston Railroad Co. 
v. Copeland, Adm’rx. 


Action for killing of Intestate by Railroad Train. 


1. Contributory negligence ; doctrine of discusse?.—The doctrine that one 
who has contributed proximately to the injury can not recover damages 
therefor, is now too firmly rooted in our jurisprudence to be open to further 
controversy ; it rests not on the idea that one wrong sets off the other, or that 
one justifies the other, but on the broader ground, that when the negligence 
of the plaintiff has contributed proximately to the injury, the damage is con- 
sidered of his own causing, and it is difficult, if not impossible, to determine 
the quantum of injury which resulted from the defendant's tortious or negli- 
gent conduct. 

2. Cases cited, and rerffirmel.—The court reaffirms the principles de- 





clared in Savennah and Memphis Rail Co. v. S e’, 58 Ala 672; Tune 
ner v. Louisville and Nesheille Railroad Co. , 60 Ala. 621; Mobile and Wont 
gome ry R tilro ' Oo »~ v. LB el /. 5 Ala. 171. 

3.6 Negligence; whit fires charge of, on railroad 17.—The failure 


to ring the bell or blow the whistle on the starting of the train, as required 
by the statute, fixes the charge of negligence ona railroad company ; 
any one injured thereby may recover damages for the injury, unless his own 
negligence or fault has disabled him from making complaint. 


4, Contributo yn “] ce: whatw le f y 
tate got off a passenger train of defendant, which had just arrived in a sm 
incorporated town, and attempted to crawl between two cars of a freigh 
train standing on a side track, with locomotive attached and steam up, ready 
to start, which stood between him and the depot. Those in charge of the 
freight train did not see him, and backed it without giving proper signals 


—Plaintiff’s inte 





tm ist 


just as he got between the cars,—/e/ : The conduct of the deceased can not 
be classed less than negligence, bordering on recklessness, and contributed 
proximately to his death, and his personal representative can not recover, 
though defendant was negligent in not giving proper signals before its train 
started—tbe injury not having been inflicted wanto y Ol inte ntionally. 


APPEAL from Lawrence Circuit Court. 

Tried before Hon. W. B. Woon. 

This was an action brought by the appellee Lizzie Cope- 
land, as the administratrix of Alexander Copeland, against 
the appellant, the Memphis and Charleston Railroad Com- 
pany, to recover damages for the killing of her intestate by 
the cars of appellant. ; 

The undisputed evidence discloses these facts: On the 31st 
day of January, 1877, Alexander Copeland, the intestate of 
plaintiff, came as a passenger on the regular passenger train 
of appellants, from Decatur, Alabama, to Town Creek, Ala- 
bama, which is an incorporated town and a regular station 
of appellants. The depot at Town Creek is on the south 
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side of the railroad, and there is a side track between the 
main line and the depot. It is necessary for passengers to 
eross said side track in getting from the cars to the depot. 
It was shown that there were two crossings for passengers 
to go to and from the cars to the depot; one east and the 
other west of the depot, where a public road known as the 
Green’s Bluff road crossed the railroad. Copeland, the de- 
ceased, resided on the south side of the depot, about two 
hundred yards distant therefrom. At the time the passenger 
train on which Copeland was a passenger arrived, there was 
a long freight train, with locomotive attached and steam up, 
standing on the side track, (waiting for the passenger train to 
pass,) between the main lineand the depot, which completely 
blocked up the crossings above referred to. Copeland waited 
about five minutes for the freight train to move, then tried 
to crawl between the cars of the freight, train, and the cars 
being suddenly backed, he was crushed and killed. There 
was conflict in the evidence as to whether the whistle was 
blown or the bell rung before the freight train started ; the 
witnesses for the plaintiff, three in number, testifying that 
no signal of any kind was given, and the witnesses forthe 
appellant, who wore the engineer, fireman and conductor of 
the freight train, testifying that both these signals had been 
given. The charge of the court was required to be in writ- 
ing, and contained, among other things, the following para- 
eraph, to the giving of which the appellant duly excepted : 
“Or if you believe from the evidence that the freight train 
was standing still when the deceased got off the passenger 
train, and that the freight train was between the deceased 
and the depot, and that it blocked up the crossings, so that 
he deceased could not cross, and that he was attempting to 
cross between the cars, and that the train started without 
giving the signal by blowing the whistle or ringing the bell, 
or by warning him to get away, then the plaintiff is entitled 
to recover such damages as the jury may think [proper] under 
ie circumstances according to the evidence.” The appel- 
ant then requested separately the following written charges, 
which the court refused, and to which refusal the appellant 
excepted: “4. Ifthe jury believe from the evidence, that at 
the time of the accident, defendant’s freight train was stand- 
ing on its track ready and about to move, and that Copeland 
wishing to go to the other side of it, got between the cars of 
the train for any purpose, and not being seen by those in 
charge of the train, it was backed and Copeland run over 
and killed, then the jury must find for the defendant. 10. 
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If the jury believe the evidence, they will find for defendant.’ 
The jury founda verdict in favor of the plaintiff, and assessed 
her damages at twenty-five thousand dollars, and the railroad 
company brings the case here by appeal. 

The charge given, and the refusals to charge as requested, 
are now assigned, among other things, for error. 


Humes & Gorpon, WiLttim Cooper, T. K. Postoy, 
and JosEPH WHEELER, for appellant.—The evidence in this 
case clearly established the contributory negligence of Cope- 
land, and that his death was the proximate result of his own 
reckless, careless conduct, and this being established, the 
defense of contributory negligence is comple te, unless thi 
plaintiff could show that the injury was wantonly, recklessly 
or intentionally done by the defendant.—Scee Tanner v. Louis- 
villeand Nashville Railroad Co., 60 Ala. 621; Savannah and 
Mi mphis Railroad v. Shearer, 58 Ala. 672; Government Sé. 
Railroad v. Hanlon, 53 Ala. 70. 

Under the rules laid down in these eases, the evidence dis- 
cloges only a catastrophe unattended with any blame which 
could render the company liable. These principles are amply 
sustained by authorities from other States.—See 25 Mich. 
290; 35 Mich. 469; 10 Allen, 532; 39 N. Y. 61; 18 N. Y. 
422; 15 Ill. 548; 62 Ill. 326; 10 Kansas, 426; 29 Iowa, 55; 
33 Ind. 335; 5 Otto, 697; ib. 439. 


J. B. Moore, D. P. Lewts, JAs. Jackson, GEO. TAYLOR, 
and Jas. S. CLARK, contra.—The doctrine of contributory 

negligence has no application when, by the arrangements of 
the railroad, it was made necessary to cross between the cars. 
See Kline v. Jewell, 26 N. J. Eq. 474. The blocking up of 
the crossings was on the part of the defendant unauthor- 
ized and illegal—Ranch v. Loyd, 31 Pa. 358. The neg- 
ligence of the “deceased, if any existed, was caused by the act 
of defendant, and the plaintiff is entitled to pee 
89; 17 Ill. 406; 24 Ga. 356; 13 Peters, 181; 2 Wall. 341. 
The evidence as passed on by the jury, shows ium that no 
signals were given. The failure to give these signals fixes 
conclusively the 4 of negligence on the railroad com- 
pany.—Code of 1876, § 1700; 48 Cal. 409; 10 Kansas, 426 ; 
62 N. Y. 180; 22 Ill. 264. 





STONE, J.—The doctrine, that one who has contributed 
proximately to the injury, can not recover damages therefor, 
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is too firmly roote di in our jurisprude nee to be open to fur- 
ther controversy. This principle does not rest on the idea 
that one wrong sets off the other, or that one justifies the 
other. It is founded on the broader ground, that when the 
negligence of the plaintiff has contributed proximately to 
the injury, the damage is considered of his own producing, 
and it is difficult, if not impossible to determine the quantun 
of injury which resulted from the defendant’s tortious, or 
neniies nt conduct. It is not that, in such case, the defend- 
ant has done no wrong. His dereliction of f duty may be so 
patent, as to render it morally certain that, without such 
dereliction, the injury would not have resulted. This is not 
the test; for it is equally true, in cases of proximate con- 
tributary negligence, that without the plaintiff’s fault, the 
injury would not have resulted. To allow such plaintiff to 
recover, would be to permit a recovery for the proximate 
consequences of the plaintiff’s own negligence.—Tunner v. 
Louisvill and Nashvill Railroad Co. 60 Ala. 621. And 
courts of common law ean not institute a comparison of the 
deg rrees of ne gligence between plaintiff and defendant. 

outh and Ne prt] l Ala. R. R. v. Sullivan . 59 Ala. gee We have 
so fully discussed these questions in the eases cited, that we 
consider any further discussion unnecessary. — See, also, 
Savannah and M mphis R. Rk. Co. v. Shearer, 58 Ala, 672; 
and MM. & M. Railway Co. v. Blakely, 59 Ala, 471. 

The plaintiff’s intestate was crushed and killed by a freight 
train of the defendant. The witnesses are not agreed on the 
question, whether the whistle was sounded, or the bell rung, 
before the defendant’s train was moved. The charge of the 
court submitted that question to the jury, and, to find the 
verdict they did, if they regarded the charge of the court, it 
was necessary for them to find that neither of these signals 
was given. We must then deal with the case as if neither 
was given. Failing to sound the whistle, or ring the bell, 
was a breach of duty enjoined by statute, and fixes the charge 
of negligence on the railroad corporation; and any one in- 
jured | thereby may recover damages for the i injury, unless by 
his own negligence or fault he has disabled himself from 
making complaint. The undisputed facts are, that plaintiff’s 
intestate attempted to cross defendant’s railroad track, by 
passing under the coupling of two box-cars, which were 
coupled together, and constituted part of a train, then stand- 
ing temporarily on the side-track ; placed there, with loco- 
motive and steam up, to allow a passenger train to pass it. 
While in the act of passing under the coupling, the train 
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was moved, and he was knocked down, run over and killed. 
The attempt thus to pass between the cars of a train, which 
he must have known was liable to be moved, can not be 
classed as less than negligence. It borders on recklessness, 
It certainly contributed—proximately contributed—to the 
very sad disaster which followed. If the usual signal had 
been sounded, probably intestate could have extricated him- 
self in time to save his life. If he had not attempted to 
cross over between the cars, he would have been in no peril, 
and would have suffered no injury. Both were in fault. 
The recent case of Stil/lron v. TTan. & St. Jo. R.R., published 
in Central Law Journal of August 9th, 1878, is not distin- 
guishable from this in prinecip ile. In that case, two freight 
trains were on the side-track, their rear cars being in about 
twenty inches of egies other. They blocked up the main 
street ‘of the villag which cont: ane d about one hundred and 
fifty inhabitants. T “ father of plaintiff had passed through 
this opening, and returning a few moments afterwards in 
company with his little daughter, as they “approached 
within five or six feet of the opening, in answer to an inquiry 


ee 


from the daughter as to how he got through, the father 


pointed out the opening, and in his immediate view the 
daughter pr weeded to follow his directions in passing 
through the opening, and was injured by the cars going to- 
gether; the cars being moved by an engine that was about 
starting one of the trains from the side-track. This opening 
was a few feet east of the east line of a street-crossing. One 
of the trains entirely, blocked up the street, and it was not 
shown that the men in charge of the train knew that any 
one was atte mpting to pass through the opening. The suit 
was by the daughter to recover for the injuries she had sus- 
tained. It was held that the accident occured at a point 
where the train-men had a right to presume no one would 
attempt to cross; and, that where persons attempt to eross a 
railway at an accidental opening between cars, not ina high- 
way, nor so placed as to invite the belief that it was left 
open for persons to pass through, they do so at their own 
peril. That the obligations, rights, and duties of railroad 
companies, and travellers crossing them, are mutual and re- 
ciprocal, and no greater degree of care is required of one 
than the other. The judge, in delivering the opinion of the 
court, said: ‘ The i inj ury which this suit sought to redress, 
to a bright little girl of eight or nine years of age, remark- 
ably sprightly and attractive, the pet of her father and of the 
entire village where théy lived, is calculated to excite the 
Vol. LXI. 
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sympathy of jurors and judges. But in the administration 
of law, considerations of this sort must be discarded, and the 
ease must be investigated and determined upon established 
legal principles, applicable alike to all.” One principle of 
the case last cited is not in harmony with our decision in 
Government Strect Railroad U. Hanlon, 53 Ala. 70. We 
allude to the ruling by which the infant was made to account 
for the negligence of its father. With that exception, we 
fully approve what is there decided, and hold that the prin- 
ciples are applicable to the present case. 

That portion of the general charge which was excepted to 
is not in harmony with these views, and should not have 
been given. The fourth and tenth written charges asked 
should have been given. 

Reversed and remanded. 


Ex parte Graves et als. 
Petition for Mandamus. 


1. Mandanus ; when does not lie-—Mandanus is not the proper remedy, 
to compel a court or magistrate to discharge a person, alleged to be improp- 
erly detained under process issued by such court or magistrate. 

2. Discharge; when prisoner not entitled to.—When a demurrer is sus- 
tained to an indictment, or it is quashed or otherwise vacated, the discharge 
of the prisoner does not necessarily follow; but the court in the exercise of 
the authority which inheres in it, without the aid of statutes, may, if it deem 
it proper, hold the accused to answer a new indictment, without hearing tes- 
timony, or calling witnesses to show his guilt. 


PETITION for mandanus. 


Graves and others presented their petition for habeas cor- 
pus to the presiding judge of the City Court of Montgomery 
in term time, and during the February term, 1879, alleging 
that they were illegally restrained of their liberty by the 
sheriff of Montgomery county, without due process of law, &e. 

The petitioners averred that “ they were prosecuted before 
the grand jury of said county at the February term, 1879, 
and bills of indictment found against them, which were 
quashed by your honor at the same term; that they then 
moved the court to be discharged, which motion was over- 
ruled, and the court further ordering that they be held over 
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to await any indictment that might be preferred against them 
at a subsequent term of said court.” 

The judge endorsed on the petition the following refusal 
to grant the writ: “I refuse to grant the writ of habeas 
corpus in this case, because it is judicially known to me, that 
the grand jury at the spring term, 1879, of the City Court of 
Montgomery, found two indictments against these petitioners 
for burglary in railroad cars. One of these indictments was 
demurred to, by said defendants at said term, after the grand 
jury was discharged. The demurrer was sustained, and 
defendants, by order of the court in due form entered on the 
minutes of the court, by my order as judge of said court, 
were held over to answer a new indictment, and bond for 
their appearance fixed at $250 each. The other indictment 
being lost or mislaid, the same order was made and entéred 
upon the minutes of said court, all of which is a part of the 
records of said court, and in due form; in default of said 
bonds, they were remanded to jail, and the sheriff authorized 
to take such bonds in vacation.” 

The records of the court showed that orders had been 
made in the case as stated in the endorsement of the judge 
refusing to grant the writ. 

The petitioners duly excepted to the refusal to grant the 
writ, and now petition this court for mandamus to compel 
the court below, or the presiding judge, Hon. John A. Min- 
nis, to discharge them. 


G. W. TOWNSEND, for petitioners.—The only question in 
this case is, whether the court had authority under the stat- 
utes, or under its inherent power, to hold defendants to bail, 
after the indictment against them had been quashed, lost or 
destroyed. The only statute laws bearing onthe subject, are 
sections 4117, 4119 of the Code. The first section referred 
to is as follows: 

“Tf defendant will not consent to such amendment, the 
prosecution may be dismissed at any time before the jury 
retire, as to the count in the indictment to which the variance 
applies; and the court may order another indictment pre- 
ferred, at the same ora snbsequent term in which case an 
entry of record must be made, to the effect following: ‘The 
State v. A. B. In this, it appeared from the evidence that 
there was a variance between the allegation of the indict- 
ment and the proof, in this (setting out the variance), or 
it appeared from the evidence that the defendant’s name 
was ——— (stating it), and the defendant refusing to allow 
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the indictment to be amended, the prosecution was dismissed 
before the jury retired, and another indictment was ordered 
to be preferred.’ - 

In the very form of entry of the order of the court, is found 
the expression “ the prosecution was.dismissed.” If dismissed, 
there is no prosecution pending. If no prosecution be pend- 
ing, the prisoner can not be detained. 

“No person shall be accused, arrested, or detained, except 
in cases ascertained by law, and according to the forms which 
the same has prescribed.—§ 11, Bill of Rights. 

Prisoners insist that they are “ detained” not according to 
the “form” prescribed by these statutes, but against their 
spirit and letter. 

If these enactments with their prescribed forms, mean 
anything, they mean that by order of the court the proseeu- 
tion has heen dismiss d, to be renewed upon a future contin- 
geney that may or may not happen, to-wit . the finding of 
‘another indictment.” In the interval, the prisoner is enti- 
tled to his freedom. 

The law-giver never intended that a prisoner should suf- 
fer from the mistakes or ignorance of prosecuting attorneys 
in permitting fatal defects to creep into their indictments, 
nor from the carelessness of the officers in permitting the 
indictments to be lost, mislaid, or destroyed. The law 
means just what it says, that the prosecution should be 
“ dismissed,” and the prisoner restored to his liberty—until 
the grand jury, in its sovereign discretion, might see fit to 
find “another indictment.” The moment this prosecution 
was dismissed, the hand of the law was withdrawn, and none 
other than trespassing hands can claim the prisoner’s fur- 
ther detention. 

It will be contended that the court had inherent power to 
hold on to the prisoners after the indictments were lost, mis- 
laid, or destroyed, or quashed, until ‘ another indictment ” 
was preferred. We deny the proposition. 

It was decided in Gannaway v. The State, 22 Ala. —, 
that the courts had not inherent power to substitute an in- 
dictment which had been lost before arraignment and trial. 

[t was decided in the case of Bradford v. The State, 54 
Ala., that the courts have no power to substitute indict- 
ments, when lost, mislaid, or destroyed before the defendant 
pleads. ; 

[f the courts have no inherent power to substitute a pro- 
cess by which the prisoner can be held and tried, then it 
necessarily follows that without such process the court had 
no inherent power to hold and try the prisoner. 
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Certainly, the holding and trying or either without pro- 
cess at all, would be doing greater violence to the rights of 
the defendants, than the substituting a lost process he had 
not plead to. It would require greater power to do the 
former than the latter; and as stated, it has been expressly 
decided the latter can not-be done. , 

But we are told, that it has been the practice in the State 
always to hold the prisoner when indictments have been 
quashed, lost, mislaid or destroyed. 

That may be, and yet a bad practice should never, and can 
never become good law. Especially a practice which in- 
volves the liberty of the citizen. It should never be invoked 
to bridge over the errors and carelessness of officers, and 
positive defects in the law. 

In the strong and wholesome language of the Chief-Jus- 
tice in the case of Bradford v. The State: “It is far better 
the accused should escape, whatever may be the degree of 
his guilt, than that the courts by mere decision should intro- 
duce new rules to cure a defect in the law the particular case 
develops.” 

In the absence of such law, the court has no power inhe- 
rent, or otherwise, to commit, and without hearing evidence 
as it did in this ease. 


H. C. Tompxktys, Attorney-General, contra.—The case of 
Gooden v. The State, 35 Ala. 450, is conclusive against the 
petitioners. 


MANNING, J.—The argument for petitioners presents 
their case with skillful ingenuity. But we think mandamus 
is not the proper remedy, if they were entitled to any. 

“The judges of the cirenit courts within their respective 
circuits, and the judges of inferior courts within their re- 
spective jurisdictions,” are “conservators of the peace.” 
Const. art. 4, § 16, Code of 1876, p. 140. And _ here, as in 
England, judges who are entrusted with the conservation of 
the peace are authorized to issue warrants of arrest, or to com- 
mit persons already before them, when the occasion for the 
commitment judicially appears.—1 Hale’s P.C. 578; 1 Bish. 
Crim. Pro. (Ed. of 1872) § 229. Nor is it necessary that 
there should be any such legislation as that suggested by 
counsel, to confer on the courts having jurisdiction of crimes, 
in which those judges preside, the authority they have as 
judges. Said MARSHALL, C. J., in the trial of Aaron Burr: 
“Tt is believed to be a correct position that the power to 
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commit for offenses of which it has cognizance, is exercised 
by every court of criminal jurisdiction, and that courts as 
well as individual magistrates are conservators of the peace. 
Were it otherwise, the consequence would only be, that it 
would become the duty of the judge to descend from the 
bench, and in his character as an individual magistrate, to 
do all that the court is asked to do.”—Note to § 229, supra. 
But, in committing an accused person to jail, or in requiring 
bail for his appearance to answer to a charge of crime, the 
judge or the court doing so, acts judicially ; and the correct- 
ness or not of the order or judgment rendered, can not be 
inquired into by the writ of mandamus. That is granted 
only when there is a clear legal right and no other adequate 
remedy. Ordinarily, in cases like the present, the investi- 
gation is had upon habeas corpus. The writ of mandamus 
is never issued to correct errors in, or to reverse the judicial 
action of acourt. By that process “inferior courts or magis- 
trates, when they fail or refuse to do so, will be compelled to 
entertain and exercise jurisdiction. They will not be con- 
trolled in the manner of its exercise, nor directed as to what 
judgment they shall render.”—Davidson v. Washburn, 56 
Ala. 597. The case of petitioners is, therefore, not a proper 
one for the writ of miandamus. 

But the argument in their behalf is entitled to a further 
answer. 

We can not assent to the proposition, that whenever a de- 
murrer is sustained to an indictment, or it is quashed or oth- 
erwise vacated, the person against whom it was preferred is, 
in every such case, to be discharged. The presentment of a 
grand jury is always sufficient authority for the issue of a 
capias or warrant of arrest for the person accused, and for 
detaining him in custody, if not enlarged upon bail, to answer 
for the offense charged. The law, upon such a finding of the 
grand jury, makes it the duty of a court to hold him for trial 
upon the indictment. Now, if on account of an error in the 
name of a person mentioned in it—say of the owner of the 
railroad car alleged in this instance to have been burglari- 
ously entered, or for some other mere informality or defect 
not reaching the merits, the indictment be quashed or a nol. 
pros. entered,—must therefore, the court or judge, though 
knowing that nothing has been disclosed to show that the 
presentment of the grand jury is unfounded, yet discharge 
the persons accused and let them go free? This would be 
giving too much weight to that circumstance. When the 
indictment is quashed for a reason not touching the question 
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of their guilt or innocence, they can not be considered as 
vindicated ; nor is the effect of the presentment of the grand 
jury so destroyed, that, looking both to the safety of the pub- 
lic and the rights of individuals, it would be unjust to hold 
persons so accused of crime, bound to appear to answer 
another indictment therefor, free from the defects of the first. 
This is implied, indeed, by the provision of the statute, that 
the court may in such a case “order another indictment to 
be preferred for the offense charged or intended to be 
charged,” either “at the same or a subsequent term.” The 
authority to refer the matter again to a grand jury, imports 
that although the instrument quashed be vacated as an indict- 
ment, it may be good as an affidavit or report of the grand 
jury that the party accused had committed the offense with 
which he is charged. By declaring the power in a court to 
require inquisition by another grand jury, the statute recog- 
nizes it as possessing the corresponding authority of holding 
the supposed culprit to answer to their presentment. 

If this were not so—if, as counsel contend, the accused 
were entitled to be set at liberty upon the quashing of the 
indictment for informality—this right would exist as well in 
a case transferred for trial by a change of venwe to a different 
county from that in which the offense was committed and the 
witnesses lived, as in the latter; so that by having an indict- 
ment vacated at a time when witnesses could not be imme- 
diately produced, counsel might get the worst criminals 
turned loose to escape unpunished. 

Gooden v. The State, 35 Ala. 430, arose out of such a case. 
One Foley was tried and found guilty, in Talladega county, 
of a crime committed in Randolph. But judgment was ar- 
rested for defects in the indictment, and a nol. pros. entered. 
Whereupon the court bound the accused by recognizance 
with sureties for his appearance to answer another indictment, 
to be preferred against him for the same offense, at the nex 
term of the Circuit Court of Randolph county. Foley hav- 
ing failed thus to appear, his sureties, Gooden and others 
against whom a judgment of forfeiture was taken, denied the 
power of the court to exact the recognizance. It is true 
there was a verdict against the accused of a petit jury, as 
well as the presentment of a grand jury. But the former 
was annulled as completely as the latter was. This court 
upon an appeal to it said: “ Independent of statute, the cir- 
cuit courts possess the undoubted power, where the judgment 
in,a criminal cause is arrested and a nolle prosequi is entered 
by the State, to bind the defendant over to appear at the 
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circuit court of the proper county to answer a new indict- 
ment for the same offense,”—page 433. We think these 
petitioners were not detained in a case not provided for by 
law. 

The writ of mandamus is refused. 


ET Se 


Goetter, Weil & Co. v. Pickett. 
Action On Promissory Note. 


1. Waiver of exe tioir, eas to; t t demurrable.—Our statute 
Code, 2 2849) contemplates that in suits on written instruments in which 
-xemptions are waived, the fact of such waiver shall be averred, and gives 
the defendant, not controverting the existence of the debt, the right to limit 
his contestation to the fact of such waiver: and the statute giving the right. 
such a plea is not demurrable, because it does not answer the whole declar- 
tion; the consequence of the plea if sustained, is not to deprive the plain- 
f of judgment for his debt and cost, but only to prevent the insertion in 
he judgment of the recital of waiver which would authorize a levy on ex- 
mpt property. 
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2, Wuive rof exem Lio bhen f to ve l instrument will not defeat. 
One who can read and write, and had ample opportunity to read the whole 

f a note containing a waiver of exemptions, before he signed it, can not, in 
the absence of fraud or misrepresentation practiced on him, set up his own 
failure to read the note, in order to avoid its stipulations, or in support of 
a plea putting in issue the fact of the waiver of exemptions. 





APPEAL from Montgomery Circuit Court. 

Tried before Hon. JAMES Q. Sith. 

The appellants, Goetter, Weil & Co., brought this action 
against the appellee, Pickett, to recover the amount due upon 
4 promissory note which he executed to them. 

The complaint, after describing the note declared on, con- 
eludes with the averment “that the defendant waived all 
exemptions under the constitution and laws of Alabama in 
the promissory note sued on.” 

The defendant filed two pleas. The first was a plea of 
non assumpsit. The second was a sworn plea as follows: 
“For further answer to so much of the complaint as avers 
‘that the defendant waived all his exemptions under the con- 
stitution and laws of Alabama, in the promissory note 
sued on,’ the defendant controverts the same, and denies 
that in and by said promissory note or otherwise, the defend- 
ant waived any or all of his exemptions under the constitu- 
tion and laws of Alabama.” 
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Plaintiffs demurred to this last plea, because “it was not 
a full and complete answer to the complaint, or cause of ac- 
tion sued on.” 

“The court announced to defendant that it would sustain 
the demurrer to this plea, unless he admitted the indebted- 
ness set forth in the note sued on, and defendant thereupon 
admitted said indebtedness, and the court overruled the de- 
murrer.” 

The note sued on, and which it was admitted the defend- 
ant signed, ‘‘ was the size of an ordinary note, printed with 
the exception of names, dates, and amounts.” The latter 
part of the printed matter in the note, read as follows: ‘And 
as part of the consideration hereof, I hereby waive all right 
I may have under the constitution and laws of Alabama, to 
have any of the property of the said — exempted from 
levy and sale under legal process.” 

It was “proved” that Pickett was a man over forty years 
of age, of fine education and social position, and has had 
large interests under his control for many years. Before 
the note sued on was given, appellants held Pickett’s note, 
which contained no waiver of exemption. “Weil, one of 
the appellants, met Pickett on the street, and asked "him to 

-all by and renew the note held by them, as they wished to 
use it in bank.” Pickett was in a great hurry to get off to 
his plantation, but replied that he would do so. Pickett 
testified that plaintiffs did not ask him to give a “ waiver 
note” in renewal of the old note, and did not mention waiver 
of exemptions to him. “It was proved,” that after this 
conversation, plaintiff unaccompanied by defendant went 
into the back part of the store, and directed his book-keeper 
to fix up a note waiving exemptions. Defendant afterwards 
went in, and the note was handed to him to sign without 
being read over to him, and without the fact being called to 
his attention that it waived exemption.” 

‘The defendant then offered his own testimony that he 
was in a great hurry when approached by Weil, and when 
said note was signed, being about to leave the city for his 
farm in the country, and that he (defendant) signed said note 
supposing it to be an ordinary note without waiver of ex- 
emptions, in renewal of his old note in which there was no 
waiver; that he would not have signed it, if he had known 
it contained a waiver of exemptions, and "that he only read 
said note so far as to ascertain the amount thereof. The 
plaintiffs upon this evidence objected to his testifying that 
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he had not read the note,” but the court overruled the ob- 
jection, and plaintiffs duly excepted. 
' The jury found for the plaintiff, and assessed his damages 
accordingly, but found further that the defendant did not 
waive exemption to any part of his personal property, and 
the court thereon rendered judgment accordingly. 
Overruling the demurrer, and plaintiffs’ objection to the 
testimony, are now assigned for error. 


SAYRE & GRAVES, for appellants.—1. The demurrer to the 
second plea ought to have been sustained. It was not a full 
answer to the complaint. If the appellee did not sign the 
exemption part of the note, it was not his note—and the law 
required him to deny its execution in toto. 

2. There was no evidence of fraud. Where one signs a 
writing, there being no fraud, he is conclusively presumed 
to have read it, he being an intelligent man and able to read. 
56 Mass. 80; Squires et al. v. N. Y. Central R. R. Co. 98 
Mass. 239; Hawkins v. Hudson, 45 Ala. 482. 


L. A. SHAVER, contra.—1. Section 2849, Code of 1876, 
expressly declares,-that “in all suits at law or equity, upon 
instruments in which the exemptions are waived, the complaint 
or bill shall contain an averment of such waiver, which may 
be controverted by any person signing the instrument,” &c. 

Moreover, as shown by the bill of exceptions, the court 
before overruling the demurrer to the second plea, and as 
a condition of overruling it, required the defendant to admit 
the indebtedness. This was an error of which the defendant 
might well have complained, but it left the question of 
waiver as the sole issue, and the second plea was then a full 
answer to the only portion of the complaint in issue. 

2. There was evidence from which the jury might have 
inferred fraud. 

3. Fraud was not necessary. The general rule is, that 
the mutual assent of both parties is necessary to constitute a 
contract. The contract itself results exclusively from the 
consent, the aggregatio mentium of the parties, without which 
there can be no contract. 

The note in this case not having been negotiated, the suit 
being between the original parties, there being no interests of 
bona fide purchasers for value at stake, and there being no 
new consideration, fraud was not necessary.—See Gibbs v. 
Lineburg, 22 Mich. 479. 

There is no conclusive presumption that a party signing 
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a waive note has read it, for the statute (§ 2849, Code of 
1876,) expressly declares, that a party signing a waive note 
may controvert the waiver. 


BRICKELL, C. J.—L. The statute contemplates that in 
suits upon instruments in which exemptions are waived, the 
fact of waiver shall be averred by the plaintiff, and the de- 
fendant may, if he does not contradict the existence of the 
debt, limit his contestation to the fact of such waiver.—Code 
of 1876, § 2849. The general rule of pleading at common 
law, was, that a plea in bar professing in its commencement 
to answer the whole declaration, was bar on demurrer, if its 
matter was an answer to a part only of the plaintiff’s cause 
of action.—1 Chit. Pl. 523. The statute conferring on a 
defendant the right of contesting only the fact of waiver of 
exemptions, when that is expressed in the instrument on 
which suit is founded, modifies the rule. If his plea or con- 
testation is limited alone to the fact of the waiver—to a denial 
of the averment in the complaint of the waiver—it is an 
answer to that averment only ; and if it is sustained the only 
consequence is, that the judgment rendered will not contain 
a recital of the fact of waiver, though it may be for the debt 
or demand claimed, and process issuing on it would not au- 
thorize a levy and sale of the property exempt. The plea 
in the present case, is on a proper construction, properly 
framed so as to put in controversy, no other averment of the 
complaint, than the waiver of exemptions. It limits the 
contestation to that fact, and the statute in express terms 
confers the right of contestation to that extent. Finding 
that plea true, could not have deprived the plaintiffs of a 
judgment for the debt and costs, and we do not think it was 
obnoxious to the demurrer interposed. 

2. The remaining question is presented by the bill of 
exceptions, and is confined to the single inquiry, whether it 
was competent for the defendant in support of the plea deny- 
ing the waiver of exemptions, to prove that he did not read 
the note, at the time of signing it. The evidence without 
conflict showed that he could read and write, and that he 
had ample opportunity of reading the note before signing it, 
and that he did read it so far as to ascertain its amount. 
There was no misrepresentation to him of the contents of the 
note, and if he hasexecuted an instrument, he did not intend 
executing, his own negligence without any fraud or deceit 
of the party with whom he was dealing, is the cause. The 
fact that he did not read it, haviug full opportunity to do so, 
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simply proves his negligence and inattention to his own 
interests, and in the absence of all misrepresentation or arti- 
fice by the party with whom he was dealing, was immaterial 
and irrelevant. A party who having full capacity and oppor- 
tunity to read a paper, and to whom there is no misrepre- 
sentation of its contents, can not set up his own want of 
attention—his failure to read it, as a fact to invalidate it. 
Hawkins v. Hudson, 45 Ala. 482; Hallenbeck v. Deaitt, 2 
Johns. 404; Greenfield’s Estate, 14 Penn. St. 489; 2 Whart. 
Ev. § 932 


Date 
The judgment is reversed and the cause remanded. 


Garrett ef wx. v. Lehman, Durr & Co. 
Real Action mn th Ni fwire of Ejectment. 


1. Statutory estate of married woman ; power to convey.—The wife’s ca- 
pacity to convey her statutory estate is no greater in equity, than at law: and 
by the uniform decisions of this court she can not mortgage it, whether alone 
op jointly with her husband; and if she attempts to do so, no title passes 
thereby. 


APPEAL from Circuit Court of Lowndes. 

Tried before Hon. JAMES Q. SMITH. 

The appellees, Lehman, Durr & Co., brought their real 
action of ejectment against the appellants, Eliza Garrett, and 
Andrew Garrett, her husband, to recover a tract of land in 
the possession of appellants. 

There was no dispute as to the facts, which were as follows: 
Said Eliza and Andrew were married in Alabama in the 
year 1858, and have continuously resided together in this 
State, as husband and wife, ever since, and were at the time 
of suit brought, in possession of the premises sued for. The 
evidence showed that Mrs. Garrett derived title to the lands 
in controversy by a deed made to her on the 13th day of 
September, 1866, by James Garrett and R. J. Garrett. The 
consideration of the deed, as therein recited, was $2,200 paid 
to the grantors by said Eliza, and the habendum clause as 
follows: “To have and to hold the aforegranted premises, 
to the said Eliza Garrett, her heirs and assigns, to their use 
and behoof forever.” 

Lehman, Durr & Co. claimed title under a conveyance 
executed to them by Mrs. Garrett and her husband, in Feb- 
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ruary, 1870, whereby they conveyed the lands to secure a 
certain indebtedness to Lehman, “Durr & Co., and certain 
contracts to deliver cotton, upon compliance with which and 
payment of the debt, the conveyance was to be void ; other- 
wise Lehman, Durr & Co. might enter and sell. The law- 
day of this mortgage had passed, and about one thousand 
dollars of the indebtedness secured remained unpaid, when 
suit was brought. It was shown that the debt secured was 
that of the husband, and that Mrs. Garrett had nothing to 
do with it or the making of the conveyance, except to sign 
it with her husband. Mrs. Garrett had always claimed the 
lands as her statutory estate, and her husband had always so 
treated it. This was all the evidence. 

The court, at the request of the appellees, charged the jury 
“ifthey believed the whole evidence, they must find for 
the plaintiff,” and refused a written charge separately asked 
by each of appellants, instructing the jury to find for appel- 
lants if they believed the evidence. The court further 
charged the jury that Mrs. Garrett could not make defense 
at law. The charges given, and the refusal to charge as 
requested, were duly excepte ad to, and are now assigned as 
error. 


Watts & Sons, for appellants.—A mortgage of her statu- 
tory estate by a married woman to secure the husband’s debt 
is void, both at law and in equity. This seems to be so well 
settled on principle, that it is unnecessary to cite authorities. 


R. M. WILLIAMSON, contra.—The question is, can a mort- 
gage deed executed by husband and wife in accordance with 


the requirements of the statute regulating the alienation of 


such separate estates be avoided at law, on the ground that 
the consideration of the deed is not such as authorizes such 
conveyances? In equity the wife has an unquestionable 
remedy; but in that court she would be compelled to do 
equity, while the same was meted out to her, and if the 
debt, or any part of it, was such that her separate estate 
would be liable for it, she would be required to pay it before 
the court would grant her relief. Other equities of the 
grantee might intervene, which would render a decree abso- 
lutely annulling the conveyance, inequitable. Husband and 
wife have a right to convey her separate estate for certain 
purposes; and it is said that a mortgage of such estate by 
husband and wife to secure the payment of such articles as 
the estate would be liable for under the statute, would be 
VoL. LXI. 
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upheld in equity. These considerations make it necessary 
that a resort to equity should be required to annul her deed, 
properly executed. Such deed is not void, for the statute 
authorizes it; it is only voidable when made upon consid- 
erations or for a purpose contrary to the statute.-— Weil v. 
Pope, 53 Ala. 587; Wilkinson v. Cheatham, 44 Ala. 387. 

2. In a court of law the grantee in a mortgage, after con- 
dition broken, is the absolute owner in fee ; before that court, 
his estate is a conditional fee. In equity the mortgage is 
regarded as a security only, and when the debt is paid, or 
the duty performed, which it is made to secure, it may still 
be valid in law, but its vitality ceases in equity. This as to 
mortgages of realty ; as to personalty the rule would be dif- 
ferent, because the title to such property passes by parol. 
This was the character of the property involved in Northing- 
ton v. Faber, 52 Ala. 45. The action in that case, too, was 
as near an equitable suit as can be entertained by a court of 
law. 

In Doe v. Ball, 7 Ohio (Hammond), 401, it is held that 
the consideration of a mortgage of realty can not be inquired 
into in a court of law; and that, too, in a transaction in 
which it had been determined that the contract was void as 
against public policy. At law it is not a mortgage; it is a 
deed—a contract executed. 


BRICKELL, C. J.—It is true, as insisted by the counsel 
for the appellee, that the fraud which at law will vitiate a 
conveyance as between parties and privies, must relate to 
its execution, and that no inquiry will be made into the suf- 
ficieney of its consideration.—Swift v. Fitzhugh, 9 Port. 39; 
Morris v. Harvey, 4 Aja. 300. The question presented, how- 
ever, is not one of fraud, or of the adequacy of the consid- 
eration; it is simply whether husband and wife may by 
mortgage convey lands, the statutory separate estate of the 
wife. 

The deed of a wife at common law, whether executed by 
her alone, or jointly with her husband, was so far as she 
was concerned, and as an instrument of title to her estate, 
a mere nullity. The husband may by marriage have ac- 
quired an interest in the subject of the conveyance, passing 
by it, if he joined in its execution, but as to the wife, it was 
without operation. The statutes and the constitutional pro- 
vision declaring and defining the separate estate of the wife, 
strip the husband of all the rights in and to the property of 
the wife, which he would have acquired by marriage at 
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common law, and leave him without any right or interest 
which may be conveyed or transferred to another. No con- 
veyance by him of the wife’s statutory estate is, as against 
her, valid in a court of law or in equity.— Patterson v. Flan- 
ayan, 37 Ala. 513. . 

The incapacity of the wife to contract, as it was known at 
common law, has not been removed, though it is to some ex- 
tent modified. So far as this incapacity is modified, the 
statute has been regarded as enabling, and the power of con- 
tracting, or of disposing of her estate, which she can exer- 
cise, must be exercised in the mode which is prescribed. In 
other words, the wife is sui juris—capable of contracting, 
only so far as the statute confers power.— Pickens v. Oliver, 
29 Ala. 528; Alexander v. Saulsbury, 37 Ala. 375; Warfield 
U. Ravisi 8, 38 Ala. 518; Bibb v. Pope 43 Ala. 190; Wilkin- 
son v. Cheatham, 45 Ala. 337; Fry v. Hamner, 50 Ala. 52; 
We il v. Pope, 53 Ala. 585: Peepl 8 Uv. Stolla, 57 Ala. 63. 

The power of disposition of the statutory estate, which 
the wife alone may exercise, is by will. The power of dis- 
position which husband and wife may jointly exercise is 
expressed in these words: ‘The property of the wife, or 
any part thereof, may be sold by the husband and wife, and 
conveyed by them, jointly, by instrument of writing, attested 
by two witnesses,” . . . . “The proceeds of such sale 
is the separate estate of the wife, and may be reinvested in 
other property, which is also the separate estate of the wife ; 
or such proceeds may be used by the husband, in such man- 
ner as is most beneficial for the wife.”—Code of 1876, $$ 
2707-09. The power conferred is to sell and convey, and it 
is sometimes held, when by will or deed, a power to sell and 
raise a sum of money is conferred, that a power to mortgage, 
which isa conditional sale, is implied. Whether this is true 
of any particular power, depends on the nature of the case, 
the intention of the parties, the purposes for which the power 
is conferred and must be exercised. These may render it 
certain that a sale only, or as it is sometimes said, a sale out 
and out is contemplated and intended.—1 Sugden on Powers, 
552 ; Haldenby v. Spofforth, 1 Beavan, 391; Bloomer v. Wal- 
dron, 3 Hill (N. Y.) 361. A mortgage is a security for a 
debt in a court of equity, and not a sale, though in a court of 
law, it operates as a conveyance in fee. The statute con- 
templates a sale—a conversion of the property into something 
else which is to be held as the separate of the wife, or which 
may be used by the husband as her trustee for her benefit. 
The purpose is not merely to raise money, but it is a conver- 
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sion into proceeds which are to become the wife’s separate 
estate—taking the place of the thing sold. The uniform 
construction of the power has been that it does not include a 
ower to mortgage.— Bibb v. Pope, supra; Wilkinson v. 
Cheatham, 45 Ala. 337; Fry v. Hamner, supra; Weil v. Pope, 
supra; ° Peeples v. Stolla, supra. ‘True, these were cases in 
equity, in which the wife was seeking relief against the 
mortgages, but her capacity to convey is no greater at law, 
than in equity, and it is open to inquiry in the one court as 
in the other. If she had not the capacity of conveying, no 
title passed by the morteng . and the plaintiffs claiming 
under it were without a right of recovery. The court erred 
in the charge given, and in “the tana! to charge as requested. 
Rev el rsed and re manded. 


STONE, J., not sitting. 


Munter & Faber «. Reese et ais. 
Action Ot Bond. 


1. Bond; whet nay be enfore ) common law remedies.—Bonds exe- 
cuted to civ ‘il officers, in the course of judicial proceedings, whether author- 
ized by statute or not, if entered into voluntarily, supported by valuable 
consideration, and not in contravention of public policy or offensive to law, 

will be enforced by common law remedies. 

2. Suime.—When the bond in suit was executed, there was no law author- 
izing a sheriff, who had process for the seizure of specific property in a deti- 
nue suit, to arrest execution of the order of seizure, upon interposition of a 
claim by a stranger, and the execution of bond to the plaintiff in the suit, 
conditioned for the forthcoming of the property, if the claim was not suc- 
cessfully prosecuted; yet if in mutual misapprehension of the claimant’s 
rights, she executes, and the sheriff accepts such forthcoming bond, and 
thereon the sheriff delivers the property to her, the plaintiff in the detinue 
suit, though the bond was taken without his consent, may ratify the sheriff’s 
unauthorized act, and upon judgment in the detinue suit and return of nulla 
bona, and allegation and proof of failure to prosecute the claim to effect, 
may recover upon the bond. 


APPEAL from Circuit Court of Lowndes. 

Tried before Hon. J. Q. Situ. 

Appellants, Munter & Faber, brought suit against Ann 
Reese and others, upon a bond executed by the latter to the 
former. The defendants demurred, the court sustained the 
demurrer, and plaintiffs declining to amend further, judg- 
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ment was rendered for defendants. The nature of the case 
is sufficiently stated in the opinion. 
The judgment on demurrer is now assigned for error. 


Davip CLopTON, for appellant. 
R. M. WILLIAMSON, contra. 


, 
BRICKELL, C. J.—The questions arising in this cause 
are presented by the pleadings, and the one of importance is 
the validity of the bond on which the suit is founded. The 
complaint sets out the bond in haec verba, and its recitals 
are, that the appellants had commenced an action of detinue 
against one Perry Reese for the recovery of two hundred 
and thirty bushels of corn, and obtained an order directing 
the sheriff to take the corn into possession. The sheriff hav- 
ing seized the corn in obedience to the order, it was claimed 
by the principal obligor, Ann Reese, as her property, and 
delivered to her on the execution of the bond, with condi- 
tion ‘ to prosecute her claim to effector failing therein, shall 
have the above described corn forthcoming for the satisfac- 
tion of said judgment of said Circuit Court if it be found 
liable therefor, and pay such costs and damages as may be 
recovered for putting in said claim for delay, then in either 
of said events, this obligation to be void,” &c. Theamended 
complaint assigns as breaches of the bond, the recovery of 
judgment by the plaintiffs in the action of detinwe, and the 
ascertainment of the value of the corn at one hundred and 
seventy-five dollars, for which judgment was rendered, to- 
gether with seventeen 45-100 dollars costs of suit—the issue 
of execution thereon, and the return thereof, no property 
found. Further, that the bond was executed by the princi- 
pal obligor to obtain possession of the corn, and that she did 
thereby obtain such possession, and that she failed to prose- 
cute her claim to e ffect, and failed to have said corn forth- 
coming for the satisfaction of the judgment of the Circuit 
Court, but kept and converted the same to her own. use. 

[t is certainly true there was when the bond was executed, 
no statute which authorized the sheriff to take it, nor any 
which authorized a stranger claiming adversely to a plaintiif 
and defendant in an action of detinue, to arrest the execution 
of an order of seizure by the interposition of a claim of own- 
ership, and the execution of a forthcoming or delivery bond, 
if he did not successfully prosecute his claim. The bond so 
far as is shown by its recitals, or the averments of the com- 
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plaint, was executed by the principal obligor in misappre- 
hension of her remedy, if she had a claim to the corn, and 
was accepted by the sheriff in misapprehension of his duty 
and authority. The want of statutory authority for the 
bond, and the misapprehension by the principal obligor of 
her legal remedy, and by the sheriff of his duty, do not nec- 
essarily render the bond void. Bonds executed to civil 
officers in the course of judicial proceedings, whether au- 
thorized by statute or not, if entered into voluntarily, and 
are supported by a valuable consideration, if they do not 
contravene public policy, or offend the law, will be enforced 
by common law remedies.—Sewall v. Franklin, 2 Port. 493; 
Hester v. Keith, 1 Ala. 316; Butler v. O’Brien, 5 Ala. 316; 
Whitsett v. Womack, 8 Ala. 466. As the question is now 
presented, the bond appears to have been voluntarily exe- 
cuted, and the sufficiency of the consideration, (the delivery 
of the corn to the principal obligor,) is undisputed. The 
inquiry is confined therefore within narrow limits—was the 
taking of the bond offensive to the spirit or policy of the law. 

The cvty of the sheriff, as prescribed by the statute, was 
to seize the property, if found in the possession of the de- 
fendant in the action of detinue, and to hold it for five days, 
unless the defendant gave a forthcoming or delivery bond, 
and thereby regained possession. The defendant, by his 
neglect to give the bond, would place himself in default, and 
the plaintiffs had the right to give such bond, and if they 
neglected for five days, the duty of the sheriff was to restore 
possession to the defendant.—Code of 1876, §§ 2942-3. The 
argument against the validity of the bond is, that the sheriff 
by accepting it, and surrendering possession of the corn to 
the principal obligor, disabled himself from performing the 
duties which the statute imposed on him. 

The argument overlooks the fact, that the bond is not 
payable to the sheriff, contains no covenant or promise of 
indemnity to him, and is only a security for the benefit of 
the plaintiffs. A promise or a covenant to a sheriff to neg- 
lect or to violate official duty is void; and if the bond had 
been executed in consideration of a violation or neglect of 
duty by the sheriff—if the purpose had been to prevent the 
plaintiffs or the defendant in the detinue suit from exercising 
the right of obtaining possession of the corn, which the stat- 
ute confers, and of indemnifying the sheriff against loss 
because of the wrongful delivery to the principal obligor, it 
may be conceded the bond could not be enforced. But 
this is not the purpose for which the bond is executed, nor 
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is it founded on any such consideration. No violation of law 
was intended—no departure from the line of duty by the 
sheriff was contemplated. The obligors supposed the prin- 
cipal was pursuing a remedy and obtaining a right the law 
conferred, and that the sheriff was complying with a duty 
the law imposed ; that the principal could by interposing her 
claim of her ownership compel the plaintiffs in the detinue 
suit into a trial of the right of property, and that on the exe- 
cution of a forthcoming or delivery bond, it was the duty of 
the sheriff to surrender possession of the corn. ‘The statutes 
then existing did not, as we have said, authorize any such 
proceeding—the proceeding was confined to property levied 
on by execution or attachment. It is a familiar principle, 
that bonds intended to be taken in compliance with statutes, 
though not sufficiently so to be valid under the statute, may be 
good at common law; and will be, if volunt: ry, founded on 
a valuable consideration, and not violative of the law.— Whit- 
sett vw Woinae i, supra ; Roman v. Stratton, 2 y A Bibb, 199 ; Hog 
. Rogers, 4 Monroe, 226; Winthrop v. Dockendorf, 3 Green- 
leaf, 156. 

The claim of property by the principal obligor, and a trial 
of the right in the mode attempted, as a judicial proceeding, 
was a mere nullity. The fact remains that it was made with- 
ut the consent of the appellants, and that they have suf- 
fered from it all the injurious consequences which could 
have resulted, if the proceeding had been valid and followed 
by a judgment i in their favor. The event on which the bond 
was to remain of full force has happened, and there is no 
principle of the common law, and no statute which inhibited 
its execution or enforcement.—Stevenson v. Miller, 2 Littell, 
307 ; Claasen v. Shaw, 5 Watts, 468. Though it was taken 
without the consent of the plaintiffs, yet intended for their 
protection and payable to them, they could adopt it, as they 
could accept any other contract made for their benefit without 
their knowledge or authority. The sheriff may have rendered 
himself liable to the plaintiffs or to the defendant in the deti- 
nue suit, by parting with the possession of the corn. The 
plaintiffs have ratified the unauthorized act by the accep- 
tance of the bond, and whatever cause of complaint the de- 


fendant may have, is no ground of defense to the appellees. 


The judgment is reversed and the cause remanded. 


STONE, J., not sitting. 
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Ex parte Jones. 
Petition , for Mandamus. 


1. Amendinents ; to what statute of, does not apply.—Our statute of amend- 

nts does not ap sply to criminal cases; but the inherent common law power 

‘ of the courts to correct cleric val misprisions, where its records furnish proper 
basis there for, extends to criminal as well as civil cases. 

“9. Amendment nune pro tunc; what allowable . what sufficient basis for. 

It is the duty of the clerk to tax costs ye make a memorandum thereof, 

and such memorandum when made during the term becomes a quasi record, 


hich authorizes the correction nuir o tune, at a succeeding term, of a 
judgment rendered at a former term, which left blank the number of days 
iard labor to which the defendant was sentenced. 


APPLICATION for mandanus. 

The petitioner, Henry Jones, was convicted of the offense 
f gaming at the October term, 1878, of the City Court of 
Montgomery, and fined fifty dollars. The minute entry at 
that term, after reciting the verdict of guilty and the assess- 
ing of a fine of fifty.dollars by the jury, contains a judgment 
for ine and costs against petitioner, and proceeds: “And costs 
not being paid or secured, it is therefore ordered by the court, 
that he perform hard labor for the county of Montgomery 
twenty days for the fine, and at the rate of twenty-five cents 
per day for the cost until paid, reper. an additional term 
tor the costs of days, and making in the aggregate 
days, for which the defendant is to perform hard labor for 
the county of Montgomery.’ 

At the February term, 1879, the solicitor moved the City 
Court to amend nune pro tune the judgment rendered at the 
October term, 1878, by inserting the number of days, and 
in support of the motion, offered in evidence a memorandum 
f the amount of costs taxed against defendant by the clerk 
of said court. This memorandum was made out by the 
clerk before the adjournment of the October term, 1878, on 
a regular printed — of an execution, such as is ordinarily 
used in criminal cases, put away in the office of the clerk 
and produced by him on the hearing of said motion. To the 
introduction of the memorandum, the petitioner objected ; 
his objections were overruled and he excepted. The City 
Court thereupon allowed the amendment nune pro tune, and 
upon the evidence furnished by this memorandum corrected 
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the judgment at the former term, by filling up the blanks 
with the number of days. The petitioner here moves for a 
writ of mandamus compelling the judge of the City Court to 
vacate said amendment. 


JOHN GINDRAT WINTER, for petitioner.—In a criminal 
cause, before the defendant can be sentenced to perform hard 
labor for the costs, the amount must be judicially ascertained 
by the court, for it is the very basis of the judgment ren- 
dered against ‘the accused ; to allow the clerk to ascertain the 
amount, as a mere clerical duty, would be a substitution and 
perversion ofjudicial powers.—Code, § 4731; Coleman v. 
The State, 55 Ala. 173. Costs must be taxed upon convic- 
tion.—Code, §§ 5042, 5047. The court having adjourned, 
without ascertaining the amount of costs to be taxed against 
defendant, we insist that it could not at a subsequent term 
do so. Its power over the cause expired with the term. 

And even if in any court the amendment could have been 
made, we insist that there was not sufficient evidence before 
the court to sustain the amendment. The mere memoran- 
dum of the clerk is no part of the record of the court. It 
can not be considered record evidence; and yet we find that 
the judgment is amended from a memorandum, private in its 
nature, and not even shown by evidence to be correct. 


BRICKELL, C. J.—The statute of amendments is very 
broad and liberal in its terms, authorizing the correction of 
clerical errors or mistakes, on the application of either party, 
“where there is sufficient matter apparent on the record or 
entries,’ to support the amendment. The statute does not 
however extend tocriminal cases. All courts of record have 
by the common law, an inherent power to correct clerical 
errors or omissions which may intervene in making up their 
records. During the term, the proceedings are in Y fieri, t the 
record remains in the breast and remembrance of the judge, 
and the entries which are to form it, may be altered as he 
directs, to make them conform to the truth. After the ad- 
journment of the term, if the record, or entries, or memo- 
randa required by law to be made and kept, furnish clear 
evidence, the misprisions of the clerk may be corrected by 
them. The power of the court at common law, to make 
such corrections extended alike to civil and criminal cases— 
between them, there was no distinction.— Anonymous, 1 Gall. 
22; Young v. State, 6 Ohio, 435; Sharf’ v. Commonwealth, 2 
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Birm. 514; State v. Williams, 2 McCord, 301; State v. Sea- 
born, 4 Dev. 319. 

In entering the judgment of conviction originally, the 
clerk left blank spaces for the amount of the costs adjudged 
against the defendant, and the number of days he was to 
serve at hard labor in payment of them. The insertion of 
the number of days would have been immaterial, the judg- 
ment specifying that twenty-five cents per day, was the rate, 
at which the labor was to be performed. The clerk taxed 
the costs during the term the judgment of conviction was 
rendered, and filed in his office a written statement of them. 
The taxation of the costs, and the preservation of a bill or 
memorandum of them, is the duty of the clerk. No execu- 
tion for their collection could properly issue, without having 
annexed as a part of it, a copy of such bill. This written 
statement was a quasi record of the court, from which the 
omission of the clerk to state in the judgment of conviction, 
the amount of the costs, could be supplied.— Farmer v. Wil- 
son, 34 Ala. 75. Admitting the argument of the petitioner, 
that the omission rendered the judgment incomplete, it was 
the inadvertence of the clerk. The power of the court to 
correct it, is derived from the common law, and is plenary; 
the means of correction resting in writing, it was the duty of 
the clerk to make and preserve. 

Without intending to decide, that if the City Court had 
erred in the matter, mandamus is an appropriate remedy for 
the revision of the error, we have preferred to decide the 
question as it is presented by the argument of petitioner’s 
counsel, 

Application refused. 


Roberts and Williams «. The State. 
Indictment for Grand Larce ny. 


l. Louvreeny ; corpus delicti, how proved.—It is not indispensably necessary 
to establish the corpus delicti in larceny, where there is no direct proof of 
the felonious taking of goods, found in the recent and unexplained possession 
of defendants, and forming part of a stock of merchandise, which might have 
been disposed of in due course of business by the proprietor of the store or 
any one of several of his clerks, that all those having authority to dispose of 
om should be called and testify severally, that they had not disposed 
of them, 
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2. Samne.—In such a case, the testimony of the clerks introduced as wit- 
nesses, and suspicious circumstances connected with the possession, may 
authorize the jury to find that the goods were stolen; though until that fact 
is found, the defendants are not called on to explain their possession. 


9 


3. Charye ; > what misleading, and properly refused.—A charge in such a 
case, which is so worded, as to lead the jury to infor that it was the duty of 
the prosecution to make positive proof, that neither the proprietor nor his 
clerks sold the goods, before the defendants could be convicted, is misleading, 
and properly refused on that account. 


APPEAL from Montgomery City Court. 

Tried before Hon. JoHN A. MINNIS. 

The appellants, Prudy Roberts and Mahala Williams, 
were convicted of grand larceny, for the felonious taking and 
carrying away of @ 39 yards of blue silk, 30 yards of black 
silk, 78 yards of black silk, 40 yards of blue silk strip, 13 
yards of ‘blue and gold boeretts, of the value of more than 
two hundred dollars, the personal property of M. P. LeGrand, 
against the peace,” &c. 

M. P. LeGrand was a merchant engaged in the dry goods 
business, and had had among his stock of goods such ‘articles 
as were described in the indic ‘tment, and exhibited in court, 
after it was shown that these articles had been taken from 
persons to whom the defendants had delivered them. The 
loss of the goods was not discovered by those in charge of 
the store, until they were interrogated about it by the police, 
after the police discovered the goods, which were taken 
within twelve months before the finding of the indictment. 
One Warner was examined in behalf of the State, and testi- 
fied that he was in charge of the department in which the 
silks were kept for sale; that he did not sell them or know 
of their having been sold ; that all goods sold or disposed of 
in the store were promptly accounted for on the books ; that 
he had examined the books and there was no entry or memo- 

randum showing that the goods described in the indictment, 
produced in court, had been sold or otherwise disposed of; 

that there were as many as twelve other clerks in the store; 
that each of them sold goods in different departments of the 
store as occasion demanded ; that they all had access to the 
goods and authority to sell them; that he was sometimes 
absent from the store every day while at meals, and was 
sometimes absent on business ; that at such times others had 
access to the goods; that in addition to the clerks in the store 
there were two porters and the proprietor ; that he recognized 
a paper which was shown him, [which it was proved had 
been in the possession of one of the defendants]; that it was 
an original stock paper, in which there was a piece of silk 
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exactly corresponding with the piece exhibited in court; 
that there was exactly the same number of yards and the 
color and goods were the same precisely as that shown him ; 
that the mark on the paper was the mark of Le rrand ; that 
he did not know how or when the’ paper got from the store, 
and did not know that the paper or silks were stolen from 
the store, but that he did not sell them or know of any one 
else having done so. 

One Goode, another clerk in the store, testified that he 
saw Mahala Williams, one of the defendants, in the store 
two or three days before the goods were missed; that she 
was sitting at the counter in the department where the silks 
were kept, and he made a boy watch her, but she was not 
seen to do anything while there. 

Another witness, one Pebworth, testified that the defend- 
ants in the latter part of the last year brought some of the 
silks to her which were exhibited in court. Defendants said 
there were fifty yards of it, and wanted it made into dresses. 
Mrs. Pebworth surrendered this silk to a policeman. 

The State then introduced one Martin, a member of the 
police force, who testified that he knew the defendants ; that 
without any threats or inducements held out by him, “ Ma- 
hala Williams told him that a man sent her one of the pieces 
of silk from New Orleans; afterwards she said a man from 
North Alabama sent it to her, she also said that Prudy Roberts 
gave her some of the silk.” The court cautioned the jury 
that this last statement was not evidence against Prudy 
Roberts. Another policeman, Payne, testified that he searched 
for the silks and found the paper referred to in the testimony 
of the witness Warner; that he found both at Mrs Pebworth’s 
house, and he identified the silk exhibited in court as that 
which he found at Mrs. Pebworth’s. 

The State also introduced two other witnesses, who testi- 
fied to having bought from the defendant Mahala Williams, 
pieces of silk which were exhibited in court, and which had 
been delivered to the police. 

The defendants introduced no witnesses; and none of the 
clerks in the store, or the proprietor thereof, were examined, 
except Warner and Goode. 

The foregoing was substantially all the evidence. The 
court, at the request of the defendants, gave several written 
charges, but refused the following charge requested in writ- 
ing: “i t the jury believe from the evidence, that there were 
as many as ten other persons in the store, beside the witness 
who had aecess to all the goods of Le yrand, and who were 
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authorized to sell them,‘at the time the larceny is said to 
have been committed, and if the evidence fails to show that 
neither of these persons sold or disposed of the goods men- 
tioned in the indictment, if they believe they were the prop- 
erty of LeGrand, then they_should find the defendants not 
guilty.” Thecourt refused this charge ; defendants excepted, 
and now assign its refusal as error. 


J. M. FALKNER, for appellants.—Recent possession of 
stolen property alone, can not be invoked to prove the corpus 
delicti—Fuller v. State, 48 Ala. 273; Wharton’s Ameriean 
Crim. Law, § 745; Bur. on Cir. Evidence, pages 728-9 and 
1a, and rules; Chisholin v. The State 3 45 Ala. 67. 

Until the evidence showed clearly that there was a felon- 
ious taking, no presumption could operate against defendants 
by reason of their unexplained possession of the goods. Ap- 
pellants contend that, in the absence of testimony showing 
that neither LeGrand nor any of his clerks sold or otherwise 
disposed of the goods, or other testimony tending to show a 
taking of the goods against the consent of the owner, or that 
there was no consent to the taking, or parting with the goods 
by the owner, or any one authorized to represent him—there 
is wanting that fullness and completeness of proof necessary 
to establish the truth of the allegation, that a larceny had 
been committed. 

This question was not for the jury to pass upon alone. If 
the proof failed to show the criminal act, it was the duty of 
the court to interpose ; as in a case where the corpus delicti 
is attempted to be shown alone by the confessions of the 
defendant—which might be ever so satisfactory to the jury, 
vet the court would be bound to instruct, that the confessions 
were insufficient. 

The charge asked, and refused, ought to have been given. 
The effect of its refusal, was to authorize a conviction with- 
out proof of the corpus delicti. 


H. C. TOMPKINS, Attorney-General, contrva.—The proper 
question for the consideration of the jury was: had defend- 
ants feloniously taken and carried away the goods alleged to 
have been stolen. Proof that the goods had been the prop- 
erty of LeGrand ; that they were found in the possession of 
persons who claimed to have gotten them from the defend- 
ants; that the defendants admitted that they had been in 
their possession, and made contradictory statements as to 
how they obtained such possession, was proof sufficient to 
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authorize the jury to convict. The charge asked, would 
require the jury to acquit in the absence of positive evidence 

showing that the other persons in the e mployment of LeGrand 
had not sold the goods. Whether so intended or not, the 
effect of the charge was to draw the minds of the jury off 
from the issue. It is true that if the articles had been sold, 

the defendants could not have been convicted, but the effect 
of the charge would have been to impress the minds of the 


jury with the idea that in the absence of positiv e proof on 


this question, they must acquit, while in facet the circum- 
stances pointing to their felonious acquisition by the defend- 
ants might have been so strong as to satisfy the jury that 
the goods were stolen. Ifdefendants had purchased the silks 
they could easily have shown it. In none of their statements 
explanatory of their possession, did they pretend to have 
acquired such possession by any purchase of the clerks men- 
tioned in the charge; yet the court is asked to instruct the 


jury, that the failure of the State to prove that that was not 


done, which if it had been done, would have been utterly 
inconsistent with the statements made by defendants them- 
selves, would authorize the jury to acquit. Under the facts 
of this ease, the charge should have been refused. <As to 
what is sufficient proof of the corpus delicti in such a ease, 
see Reg v. Burton and Reg v. Mocl/ford, Fisher’s Digest Crim. 
Law, pages 250, 251. 


STONE, J.—To justify a conviction in this case, it was 
essential that the jury should have been convinced beyond a 
reasonable doubt that the goods alleged to have been stolen 
had been feloniously taken and carried away. This necessa- 
rily implies that the ‘y had not been sold a any person 
authorized to sell them; and, of this negative fact, the jury 
must inquire, before the principle could be snd or ap- 
plied, that goods rece ‘ntly stolen, found in the possession of 
the accused, casts on him the duty of explaining how they 
came into his possession. But, as we have said, this is a 
negative fact, and it is usually difficult to make direct proof 
of a neg: itv e. Incriminal prosecutions, almost or quite any 
material fact m: iy be proven by circumstances, if sufficiently 
pertinent and connected. And when so pertine nt and con- 
nected, they may produce conviction quite as strong and 
satisfactory, as the positive testimony of witnesses. 

In the present case there were many circumstances caleu- 
lated to throw distrust over the possession of the defendants. 
These it was the duty of the jury to sean narrowly. If the 
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prisoners came by the goods by honest purchase, this fact 
was more easily susceptible of proof by them, than was its 
negative by the prosecution. All the circumstances tending 
to throw distrust over the possession of defendants, tended 
to prove the goods had béen stolen. We do not think the 
testimony on this point was so weak, that it should not have 
been submitted to the jury ; nor do we think it was necessary, 
as a legal proposition, that the prosecution should have in- 
troduced all the clerks in the store, and proved by them 
severally, that they did not sell the silks. Had this been 
done, it certainly would have made a more clearly convincing 
ease for the State; and a failure to do so would probably be 
commented on by counsel in defense. It did not require the 
court to take the case from the jury, or to instruct them to 
acquit. The pith of the charge asked and refused is, that 
“if the evidence fails to show that neither of said persons— 
{the proprietor and clerks—]sold or disposed of the goods 
mentioned in the indictment, . . then they, [the jury,] 
should find the defendants not guilty.” This charge, if given 
without explanation, would convey the impression to the 
common mind that it was the duty of the prosecution to 
make positive proof that neither of said persons had sold or 
disposed of the goods. This would have misled the jury, 
and under all our rulings, the City Court was justified in 
refusing it.— Tomkins v. The State, 32 Ala. 569; Harrington 
v. The State, 36 Ala. 236; Me Williams v. Rodgers, 56 Ala. 
87; Clark’s Manual of Cr. Law, § 995. 
Judgment of the City Court affirmed. 


Steiner & Bro. v. McCall. 
Trover for Conversion of Cotton. 


1. Wortyage to secure antecedent or subsequent debt; validity of.—As be- 
tween mortgagor and mortgagee and their privies, a mortgage to secure an 
antecedent debt, or a debt subsequently to be contracted, is perfectly valid; 
whatever may be its effect as to subsequent purchasers or incumbrancers. 

2. Charge; what properly refused.—In trover by the mortgagee against 
one obtaining cotton from the mortgagor, the fact that the mortgagor told de- 
fendant before he took it, that the cotton was set apart for plaintiff, is admis- 
sible to show that the defendant knew the cotton was embraced in the mort- 
gage and not being offered or relied on to show title in the plaintiff, the court 
properly refuses, as abstract, a charge that the mere fact the mortgagor made 
such declaration vested no title in the plaintiff. 
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APPEAL from Circuit Court of Montgomery. 

Tried before Hon. JAMES Q. SMITH. 

Appellee, McCall, brought trover against the appellants, 
Steiner & Bro., for conversion of.a bale of cotton. 

This cotton was raised in the year 1877, by one Dan Har- 
brouski, on the lands of Martin Knox. On the 18th day of 
January, 1877, Dan executed his note for two hundred and 
fifteen dollars, to the appellee, McCall, which note contained 
the statements requisite to constitute a lien for advances to 
make a crop. This note was incorporated in a mortgage, 
which to secure the debt, conveyed a mule, and other per- 
sonal property, and all the crops to be raised that year by 
said Dan. The mortgage was duly executed and acknowl- 
edged on the 19th day of January, 1877, and duly recorded 
five days thereafter. 

The bill of exceptions recites “ there was evidence tending 
to show that a mule, which constituted part of advances em- 
braced in the mortgage, had been advanced by plaintiff to 
said Dan for the previous year, 1876, but that said Dan at 
the end of that year returned the mule to plaintiff, and plain- 
tiff re-advanced the mule to said Dan for the year 1877, on 
the execution by Dan of the mortgage for 1877.” 

There was no evidence that any indebtedness for 1876 was 
carried forward to 1877, or incorporated in the mortgage given 
that year. There was evidence that the advances were made 
at the time of the execution of the mortgage. There was 
also evidence that Martin Knox, the landlord of Dan, had 
made advances of meat, &c., to enable him to make a crop 
for the year, 1877, but the amount or value of said advances 
was not proved. There was evidence tending to show that 
Dan had turned over the bale of cotton in controversy to 
Knox to pay for such advances, and that said Knox had dis- 
posed of the bale of cotton to the appellants before this suit 
was brought. There was evidence on the contrary, that 
Dan received no advances from Knox, and had overpaid the 
rent, and that Victor Steiner, one of the defendants, made 
Dan drunk, and while he was in this condition persuaded 
him to let him have the bale of cotton. There was also evi- 
dence that Steiner was told at the time, that the cotton be- 
longed to plaintiff or had been set apart for him. 

The defendants separately requested five written charges, 
which the court refused, and to each of which refusals the 
defendants separately and duly excepted. 

These charges were as follows: 

“1, If the jury believe from the evidence, that the debt 
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to secure which the mortgage was made, existed before the 
mortgage was executed, the mortgage is void. 

“2. If the jury believe from the evidence, that the ad- 
vances of $215 were made before the execution of the mort- 
gage without any agreement that the mortgage was to be 
executed to secure that amount, then the mortgage is void 
as to that sum. i 

3. Ifthe mortgage debt did not exist at the time of the 
execution of the mortgage, then the mortgage is void, and 
plaintiff can not recover. 

“4, Ifthe jury believe the mortgage was made to cover 
advances for a former year, then the plaintiff has no lien on 
the crops for the year 1877. 

“5. The mere fact that Dan Harbrouski declared that the 
bale of cotton was for plaintiff vested no title in plaintiff.” 

The refusal to give these charges is now assigned as error. 


SAYRE & GRAVES, for appellants. 
L. A. SHAVER, contra. 


BRICKELL, C. J.—Mortga: 


ves may be made in consid- 
eration of securing antecedent debts, debts created presently 
or cotemporaneously with their execution, future advances, 
contingent liabilities, or debts the parties contemplate will 
be contracted in the future. A mortgage to secure an ante- 
cedent debt, may not entitle the mortgagee to protection asa 
bona fide purchaser, while that protection will be afforded 
when the debt is presently created, and its security by the 
mortgage is a part of the agreement into which the parties 
enter. But as between mortgagor and mortgagee, and their 
privies, a mortgage to secure an antecedent debt, has all the 
operation and effect, it could have, if made for the security 
of a cotemporaneous debt. Diificult questions sometimes 
arise, as to the operation of a mortgage to secure future ad- 
vances, when the rights of subsequent purchasers, or subse- 
quent incumbrances are involved. None of these questions 
are now presented, and the sole proposition involved in the 
instructions requested, is that if the mort; 


= 


e was executed 
to secure an antecedent debt, or a debt to be contracted sub- 
sequently, it is not valid. The proposition is not sound. If 
the consideration was a debt to be contracted in the future, 
and before it was contracted, the appellants had acquired a 
lien on, or purchased the cotton of the mortgagor, the good 
faith of the mortgagee in the subsequent transaction would be 
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open to inquiry. But in the absence of all imputation of 
bad faith, the mortgage would be a valid security. 

The mere declaration of the mortgagor that he had set 
apart the cotton for the mortgagee, would not, of course, vest 
title in the mortgagee ; nor do we understand that the title 
was claimed, otherwise, than through the mortgage. The 
declaration made to the appellants before they had acquired 
any claim to, or possession of the cotton, that it had been set 
apart for the appellee, was material as showing, or tending 
to show that it was of the property embraced in the mort- 
gage, of which fact the appellants had notice. In no other 
aspect was it material, or relied on, so far as appears from 
the record. The charge requested in reference to this de- 
elaration, though correct as an abstract proposition, was 
purely abstract under the facts, and its refusal was not erro- 
neous. 

Affirmed. 


Moore, Waldman & Co. v« Parks. 
D tinue. 


1. Error; what not ground for rererscl,—A party can not complain of a 
charge which favors him, even though it be erroneous. 

2. Det te: what does not disuhle v ( r Tron wecint vning.—P. sold and 
delivered five bales of cotton to M. & Co., ata stipulated price for cash. P. 
had purchased two of the bales from his son, who owed M. & Co., who on 
that account refused to pay for them. A third person had a mortgage on 


the two bales, which P. agreed to satisfy. P. thereupon agreed with M. & 


Co. that they might pay the mortgage debt out of the agreed price, and the 
residue to himself, but made no new agreement respecting the price or sale. 
M. & Co. paid the mortgage debt, but refused to pay the balance to the 
vendor,—/eld : the vendor was not divested of title, or disabled from main- 
taining detinue against the purch: ser. 


APPEAL from Montgomery Circuit Court. 

Tried before Hon. JAMES Q. Suirn. 

This was an action of detinue brought by the appellee, 
William C. Parks, against the appellants, Moore, Waldman 
& Co., to recover two bales of cotton. The appellee intro- 
duced evidence showing that the cotton in controversy was 
raised by Charles Parks, the son of the appellee, and was 
turned over by him to his father in payment of rent and ad- 
vances, with the understanding that fifty dollars of the money 
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realized from the sale of the cotton was to be paid to one 
Dixon, who had a mortgage on it. This cotton, with three 
other bales, was sold and delivered by the appellee to the 
appellants, and the sale was for cash. Upon demand of pay- 
ment, the appellants offered to pay the appellee for the three 
bales, but refused to pay for the two bales in controversy, 

“upon the ground that Charles Parks was indebted to them, 
and they intended to appropriate the proceeds of said two 
bales to the payment of Charles Parks’ indebtedness to them.” 
The appellee refused to allow the deduction, and demanded 
the price of his cotton or the cotton itself, which was refused. 
There was evidence that Dixon, who held a mortgage on the 
cotton in controversy, demanded payment of his mortgage 
from the appellants, which was refused, and “he took some 
legal steps towards enforcing his dem: and.” There was evi- 
dence on behalf of appellants, tending to show that one Goet- 
ter, at the instance of Dixon, got the appellants and the ap- 
pellee together, and that it was then and there agreed be- 
tween them, that if the appellants would pay the fifty dol- 
lars due Dixon, that they might apply the balance of the 
proceeds of sale to the debt of Charles Parks to them; but 
the appellee and his witnesses denied that any such agree- 
ment was made. The proof showed that the fifty dollars was 
paid by appellants to Dixon. 

This was substantially all the evidence. Among other 
things, the court charged the jury, “that if they found for 
the plaintiff, they must also find the value of the cotton, but 
that in their verdict they must deduct the fifty dollars paid 
by the defendants.” To this charge the defendants excepted. 

The appellants then requested the following written 
charges: Ist. “If the plaintiff authorized the defendants to 
pay fifty dollars to Dixon, out of the proceeds of the two 
bales, it placed the cotton in such a condition that detinue 
will not lie for said two bales, and the plaintiff can not re- 
cover.” 2d. “If the plaintiff directed fifty dollars to be 
paid out of said two bales, thereby he elected to treat the 
transaction as a sale, and he can not recover in an action of 
detinue.” The court refused these charges and the defend- 
ant excepted. The charge given, and the refusal to charge 
as requested, are now assigned as error. 


Sayre & GRAVES, for appellant.—The first charge was er- 
roneous. There was no plea of set-off, and it is not a good plea 
in an action of detinue. The charges requested by appellants 
should have been given. By ordering the payment of fifty 
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dollars from the purchase-money of the cotton, the appellee 
elected to stand by the sale. He can not claim the purchase- 
money and the cotton both. At all events the appellants 
had the right to hold the cotton ‘as security for the debt, and 
there is no evidence that any offer was ever made to repay 
the fifty dollars, or that any demand was ever made for the 
eotton. This is a case where a demand was essential. The 
plaintiff below must have had the entire and exclusive right 
to the immediate possession of the cotton, to enable him to 
maintain detinue. 


Tuomas H. Warts, JR., contra.—If the charge given by 
the court was erroneous, the appellants can not complain of 
it, for as to them it is clearly error without injury. The al- 
lowance of the fifty dollars as a credit in their favor, could 
do them no harm, and error without injury is no ground for 
a reversal. The charges refused were clearly erroneous. 
The sale was for cash, and it was not complete until the 
purchase-money was paid. Until the price was paid the 
title and the right of possession remained in the seller.—See 
9 Port. 605; 29 Ala. 294. The sale of personal property in 
the hands of the vendor, becomes complete only when all 
the purchase-money is paid.—McCrae v. Young, 43 Ala. 
622. The right of possession, if no credit be given, remains 
in the vendor until the purchase-money is paid.— Magee v. 
Billingslee, 3 Ala. 679; Carroway v. Wallace, 2 Ala. 542; 
Love v. Cook, 27 Ala. 624. 


MANNING, J.—This was an action of detinue, brought 
by appellee, Parks, for two bales of cotton. They were 
raised by plaintiff’s son and delivered by him to his father 
in payment of rent due the latter, and upon an agreement 
that he should pay fifty dollars of the proceeds of their sales 
to one Dixon who had a mortgage on them for that sum. 

Parks, the father, bargained these two bales and three 
others of his own crop, to appellents at a price agreed on, the 
transaction being a cash sale ; and having delivered the cot- 
ton as directed, he demanded the price. Appellants then 
declined to pay for the two bales, and insisted on appropri- 
ating the price of them to payment of a debt of Parks, the 
son, to themselves. In the dispute which followed, accord- 
ing to the testimony for defendants, it was agreed that they 
should pay the fifty dollars to Dixon, who was there present 
and received that sum, and apply the residue upon Parks, 
the son, to them; while according to the testimony for plain- 
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tiff, the agreement was that the fifty dollars should be paid 
to Dixon, and the residue of the pric e to plaintiff. Which 
of these was the correct version it was left to the jury to 
decide. 

For appellants, who were defendants below, it is con- 
tended that the circuit judge erred in charging the jury that 
if they should find the issue in favor of the plaintiff, Parks, 
they should in assessing the value of the cotton deduct the 
fifty dollars paid by defendants to Dixon. If this was error, 
it certainly was not one of which defendants can be heard to 
complain. It was a charge not to their injury but in their 
favor. 

The only other question presented by the record, is founded 
on charges asked on behalf of defendants and refused. By 
these the judge was asked to instruct the jury that if plain- 
tiff authorized or directed the payment of the fifty dollars to 
Dixon, he thereby placed himself in a condition in which he 
could not bring the action of detinue. The argument is that 
by so doing he made the transaction a sale, and divested 
himself of the title which he must have to maintain detinue. 

The charges concede that but for the payment of the fifty 
dollars to Dixon by authority of plaintiff, the latter was en- 
titled to bring the action; and the question is as to the effect 
of the payment so made on that right. 

Two versions, as we have seen, of what passed between 
plaintiff and defendants concerning payment for the two 
bales, were submitted tothe jury, and their verdict, which we 
must of course accept as correct, established that for which 
the plaintiff contended. According to this, there was no 
new agreement respecting the price or sale of the cotton, but 
only a consent on plaintiff’s part that fifty dollars of the 
price should be paid, as he intended to pay it to Dixon, and 
the residue be paid to himself. If, as the charges requested 
concede, the title to the two bales remained up to that time, 
in plaintiif so that he might maintain detinuwe gigi rans 
defendants invest ~— with his title by paying to 
Dixon only a part of the cash price and refusing to pay the 
residue to Parks? If we ee, yes, we enable the de ‘fendants 
to take advantage of their own wrong, by getting from plain- 
tiff his cotton, without his consent, for a part only of the 
price, and putting him to an action for the residue; which 
he may be prevented from recovering, by the insolvency of 
defendants, or the provisions of the exemption laws. 

Parks is put by the charges and exceptions in the situa- 
tion a merchant would be in, who should offer to sell goods 
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at acertain price for cash, to a person who lays down a part 
of the price and without consent of the merch: ant, or paying 
the residue, takes and claims the goods as his own. C learly 
the merchant would not be thereby divested of his title. 

Let the judgment of the Cireuit Court be affirmed. 


Steiner & Bro. v. McCall. 
Trove r for Conve rsion of Cotton. 


1. Proof of ex ution of wstrunent : “hie root of note contained there 


W he re an instrument is of the character of which registration is authorized an d 


required, to preserve its validity as to Louw Ji purchasers, and at the top is 
a note or obligation creating the debt it is intended to secure, followed im- 
mediately by apt words of conveyance to secure such debt—proof of the exe- 
cution and recording of the instrument, necessarily includes proof of the 
note, and authorizes its admission without further proof of execution. 

3 Adr es hi wWlords wh Lone cle dingy Ue ler, must prove as to.—In 
trover by the mortgagee of tenants, against a defendant claiming crops by 
delivery from the landlord, whose title depended upon having made advances 
to the tenants, the defendant must make the same measure of proof as to 
the amount and value of‘the advances, as would be required of the landlord, 
if he were suing the tenants; mere proof that the landlord had made advances, 
without showing the amount or value, will not defeat the mortgagee’s action. 


APPEL from — Court of Montgomery. 

Tried before Hon. J. Q. SMITH. 

Appellee McCall brought trover against the appellants, 
Steiner & Bro., for the conversion of two bales of cotton. 

The cotton in question was raised in the year 1877 by 
Albert Jefferson and Armistead Reid, upon the premises of 
one Green Cook, their landlord. Cook by written instru- 
ment dated January 10th, 1877, waived his lien in favor of 
McCall to the extent of advances made by the latter to said 
Jefferson and Reid. 

On the same day, McCall made advances to Jefferson to 
the extent of $135, taking his note therefor, which contained 
the statements required by statute to give a crop lien for 
advances. It seems that this note was incorporated in a 
written instrument, which after the heading, “State of Ala- 
bama, Butler county,” contains the note, and then the words 
“know ye that to secure the prompt payment of the debt 
evidenced by the above note,” then goes on to mortgage the 
crops to be raised that year, &c., to secure the debt. The 
execution of the mortgage was duly acknowledged before 
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justice of the peace, and properly recorded on the 27th day 
of February following. 

Similar advances were made to Reid, who gave his note, 
and a mortgage like that of Jefferson, ‘which was duly ac- 
knowledged and recorded about the same time. Attached to 
each of these mortgages was a regular certificate of filing and 
recording, signed by the probate. judge. 

When the plaintiff introduced each of these instruments, 
and endorsements thereon, the defendants objected to that 
part of each which “ purported to be the original lien note,” 
because there was “no proof of its execution, and no proof 
that it had ever been recorded ; and also objected to the cer- 
tificate attached, so far as it could affect the lien notes, on 
the ground that the certificate related to the mortgage alone, 
and not to the notes.” Each of these objec tions was over- 
ruled, and defendants excepted. Plaintiff offered evidence 
showing that he had advanced the amounts so stated in the 
mortgages, and that the cotton sued for was a part of the crop 
so raised by Jefferson and Reid. 

There was evidence tending “ to show that said Jefferson 
and said Reid had been closed out by said Green Cook, and 
had paid him before the delivery or seizure of said cotton 
sued for, for advances made by said Cook to them.” There 
was also proof tending to show that Cook, the landlord, had 
also made advances during the year to said Jefferson and 
Reid, to enable them to make a crop, consisting of corn, meat, 
&e., but “no proof was made of the value or amount of said 
advances.” There was evidence tending to show that said 
Jefferson had turned over one bale of the cotton sued for to 
Green Cook, in payment of advances so made to them, and 
that said Cook had disposed of said cotton to defendants, and 
there was evidence to the contrary of this. Jefferson testi- 
fied that one of the defendants came and got the two bales of 
cotton sued for, and at the time Jefferson told him that the 
cotton was set apart for plaintiff. 

The court, among other things, charged the jury, that “ to 
sustain the defense that the cotton was turned over to Green 
Cook, through whom the defendants claimed, for the pay- 
ment of advances made to said Jefferson and Reid in the 
year 1877, it was necessary for defendants not only to show 
the character of the advances so made, but also the money 
value in dollars and cents.” To this charge defendants duly 
excepted. 

Defendants then requested the court in writing, to charge 
the.jury, “that if Green Cook, the landlord of Jefferson and 
VoL. LXI.' 
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Reid, made advances to them in the year 1877, for the pur- 
pose of making a crop that year, and the advances were un- 
paid and the cotton was delivered to Green Cook for the 
payment of such advances, it was not necessary in this suit 
to prove the value of the goods or supplies so furnished. The 
court refused this charge, and defendants excepted. 

The charge given, the refusal to charge as requested, and 
the rulings as to the admission of evidence, are now assigned 
as error. 


SayYrE & GRAVES, for appellants. 
L. A. SHAVER, contra. 


BRICKELL, C. J.—The instruments under which the 
appellee deduced title to the cotton in controversy, were of 
that kind of which registration is authorized, and essential 
to preserve their validity against bona fide creditors, or sub- 
sequent purchasers for value, without notice. They embrace 
not only operative words of conveyance, but the promissory 
notes, payment of which they are intended to secure. Proof 
of their execution, therefore necessarily comprehended proof 
of the execution of the notes. The notes were not more 
separable from the instruments, than any other of their parts 
and clauses. The registration of an instrument, of which 
registration is authorized, renders it admissible in evidence, 
in any court, without other or further proof.—Code of 1876, 
§ 2154. The objections to the admission of the notes as evi- 
dence, without proof of their execution, was properly over- 
ruled. 

If the appellants deduced title to the cotton, through Cook 
the landlord, and his title was dependent on the fact that he 
had made advances to the mortgagors, some evidence must 
have been given of the value of such advances. The char- 
acter, kind, and quantity of the things advanced would have 
been circumstances to be considered by the jury in determin- 
ing their value. But in the absence of all evidence of value, 
direct or circumstantial, it would not be possible to support 
an action at law against the tenants.x—Grant v. Cole, 8 Ala. 
919; Scott v. Coxe, 20 Ala. 294. When the fact of indebted- 
ness is to be proved collaterally, the evidence to establish it, 
should be of the character essential, in an action by the cred- 
itor against the debtor. Merely proving that Cook had made 
advances to the tenants, without proof of quantity, or kind, 
or any direct evidence of value, was insufficient. 

Affirmed. 
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Evans tv. English et als, 
Pearson «wv. Evans cé ail. 
Bill in Equity to foreel Ose Mort: jage. 


Ra Les l title tor je sonclty tak hy hush I ij payment of debts due thie 
The te wane! has authority to accept property in pay- 
ment of debts due the statutory estate of the wife; and if - does so, intend- 
ing the transaction for the wife's benefit, age taking title to himself, 
though without expressly taking title to the wife, the legal title to the prop- 
erty, if it be personal, of necessity vests in the wife, and the husband's mort- 
gage can not divest it. 


») 3 sal title etopro erty ¢ cq rye b hushand’s chi pgeot wit *s PO 


wife; in whom rests. 





where statutory mode of conre pee is not followed: in whom ve 3ts.—O ir 
statutes preset ike the only made i in whis h the statutory estate of the wite 
may be conveyed ; and if the husband exchanges a portion of the wife’s statu- 
tory estate for other property, the wife’s property not having been conveyed 
in the statutory mode, the legal title to the property acquired by the exc han ge 
vests in the husband, and his mortagee, under circumstances constituting a 
bone side purchaser for value, without notice, is entitled to protection against 
the wife’s equities to the exchanged property. 

3. Lien for advances to make crop; to what extends.—The statute as to 
advances to make crops, gives the advancer, who complies with its terms, a 
prior lien upon the crops, and stock bought with the money advanced to 
enable the party to make a crop; but it was not intended, and does not have 
the effect, of enabling the party, obtaining the advances, to give a lien dis- 
placing prior liens on property owned at and before the advances, and not 
procured with such advances. 

4. Same; what will not constitute—The statute will not give an instru- 
ment the privileges of the st statutory lien for advances, unless its te rms conform 
to the med arose requirements, and it is founded on the precise cg ration 
expressed in the statute ; an instrument securing not ona advances, but debts 
founded on a different consideration, is not what the statute contemplates 
and will not give the statutory lien, though if properly framed it may have 
effect as a mortgage. 

5. Landlord and tenant ; what creates relation of —An agreement between 
two tenants in common, whereby one occupies and cultivates the joint estate, 
contracting to pay the othera stipulated rent for his perten, creates the rela- 
tion of landlor | and tenant hetwe en them, wi h its usual rights and incidents. 

6. L ris lien for ad s Su essury under uct of M S 

—The statute of Mare h 8th, 1 871, (prior to its amendment, 2 2467 of 
Code) giving the landlord a lien for advances, &c., required that the advances 
should be made by the landlord himself, and for the purpose of aiding in the 
cultivation of the rented lands for the current year; if the advances were 
not thus made, and for the specified purpose, the statutory lien did not attach 
as to such particular items—¢ - f.—as wherethe landlord forbore to collect his 
rent fora previous year, and re-rented for another year, under an agreement 
that the amount of back rent should be an advance for the current year. 


APPEAL from Lowndes Chancery Court. 
‘Heard before Hon. H. AUSTILL. 


VoL. LXI. 
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The original bill in this cause was filed by Jane E. Evans, 
against C. J. English, Alice English, his wife, James M. 
Pearson, Levystein & Simon, and sought the foreclosure of 
a mortgage -—ryyengee by C. J. English to her on the 15th of 
January, 1874, certain horses:'and mules and other per- 
sonal property, pone the crops to be grown by him on a plan- 
tation known as the English-Pearson place, in Lowndes 
county. Allthedefendantsanswered. Mrs. English averred 
that the prope rty mortgaged was her statutory separate es- 
tate, and the mortgage, as to her, was invalid. Pearson set 
up acclaim for rent, of an undivided half interest in the 
premises, and for advances made by him to C. J. English ; 
and Levystein & Simon made their answer a eross-bill ~~ 
asked the foreclosure of a mortgage made to them by C. J 
English on the 28th day of February, 1874. 

The evidence discloses the follow ing state of facts: On the 

19th November, 1872, C. J. English borrowed of Mrs. Evans 
some money, and as security for this mone y, and some ad- 
vances made to enable him to make a crop for the year 1873, 
he executed to her on that day his note for the sum of 
$2,279.25, payable January Ist, 1874, secured by a mortgage 
on the following property, to-wit: Nine mules named respec- 
tively Puss, Fanny, Pigeon, Lize, Lizzy, Frank, Rock, Crack 
and Mike, one four-horse and one two-horse wagon, one gin 
and press and all the farming = then used on the 
plantatation then cultivated by C.J. English. This note 
was not paid at maturity, and on oe Ist January, 1874, C. 
J. English sold the mules and other property embraced in 
said mortgage, and three other mules and two mares to Mrs. 
Evans, giving her a bill of sale therefor. 

On the 13th day of January, 1874, Mrs. Evans resold the 
mules and other property mentioned in the bill of sale to C. 
J. English, and received in payment for them a mortgage 
executed by English, which covered the crop to be raised by 
him in 18740n the Pe arson-English place, and the following 
mules and horses: Puss, Fanny, Pigeon, Lize, Frank, Rock, 
Crack, Luey, Mike, Lizzie, M: anda, Sarah, Charley, Mary, 
Alice, certain cows, naming them, and the other personal 
property embraced in the first mortgage. 

C. J. English and Alice, his wife, were married in 1869, 
and soon afterwards her hus ‘band received from her euardian 
eight thousand dollars in cash, and two thousand dollars in 
notes. Lewis C. Reese, the maker of one of these notes, 
turned over to the husband i in payment four mules, named 
Mike, Bill, Pigeon and Sallie ; two of which are embraced in 
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the mortgage, namely, Mike and Pigeon; one had died, and 
one had been exchanged for the bay mare Mary, mentioned 
in the mortgage. It was shown that the husband, with the 
money of the wife’s statutory estate, had bought from a Ken- 
tucky drover seven mules, called Puss, Fanny, Lizzie, Rock, 
Crack, Frank and Lige, which were the mules embraced in 
the mortgage. 

It was also shown that the place which was cultivated by 
C. J. English for the year 1874 belonged to his wife Alice, 
and Mrs. Pearson, wife of the defe ndant, James M. Pearson, 
as tenants in common, each owning one half, and that for 
several years English had rented Mrs. Pearson’s portion of 
said land. Pearson testified that in 1873 he had rented his 
wife’s portion of said land to English for the sum of $750; 
that in December of that year, English called on him and 
told him that his cotton crop was packed and subject to his 
claim of rent; and at the same time told him that the worms 
had eut his crop short, and that unless Pearson would assist 
him, he did not see how he could make a crop for the year 
1874. At the same time English stated that while he re- 
garded the rent of 5750 as reasonable, for the reasons above 
stated, he could not pay that amount for the year 1874, and 
proposed that the rent for that year be pla eed at the sum of 
$375, and that Pearson allow him to keep the cotton he then 
had, and which was subject to Pearson’s claim of rent, as an 
advancement for 1874, and make a further advance of three 
hundred dollars. Pearson assented to this arrangement, 
upon the express understanding that all was to be considered 
advances for 1874, and all of it should be used in making 
his crop inthat year. Pearson testified that in pursuance of 
said agreement, he made the following advances to English : 
On the 30th day of December, 1875, 350; on the 7th day of 
January, 1874, check on Merchants’ and Planters’ Bank for 
$250; on the 9th day of February, 1874, Pearson gave Eng- 
lish credit for supplies at the Louse of J. & B. Trimble to 
the amount of $23.25, and accepted his draft on Lehman, 
Durr & Co. forS100. Pearson also advanced £25.49 to Eng- 
lish to pay taxes on the plantation. 

On the 7th day of January, 1874, English executed and 
delivered to Pearson his note ‘foe the sum $1,568.49, which 
Pearson testifies was the amount of advances that year, eight 
per cent. interest thereon, and $375 rent for 1874, and did 
not include the credit given at Trimble’s, or the bill of ex- 
change on Lehman, Durr & Co. Pearson testified that in 
the latte r part of November, or early in December, 187 i, he 
Vol. LXI. 
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had received from English nineteen bales of cotton, grown 
on the Pearson-English plantation, in that year, and. that he 
had sold the same and applied the proceeds (some $ $1,205.73) 
to the note of English, given as above stated. 

Pearson further testified that he knew nothing of Mrs. 
Evans’ claim to the property, until a short time before he 
received the cotton, when he was asked by her agent if he 
intended to take the cotton, and upon announcing his inten- 
tion to do so, was informed English “ was owing Mrs. Evans 
for advances on stock.” 

The claim of Levystein & Simon arose as follows: Eng- 
lish, on the 28th day of February, 1874, being in need of 
advances, excuted his note to Levystein & Simon for the sum 

f $500, which declared “ that said amount was obtained bona 
fil as an advance, for the get » of making a crop, and 
without such fi ance it would not tbe inmy|[E nelish’ s| power 
to procure the necessary team, prov isions and farming imple- 
ments to make a crop.’ > ‘This note was included in a written 
instrument or mortgage executed by English on the same 
day to Levystein & Simon, which, after reciting the note 
and the purpose for which it was given, bound him to deliver 
to them for sale at stated commissions, his entire crop of 
cotton, and in default of such delivery to pay commissions, 
and the usual note‘of storage for one month in the city of 
Montgomery, “as liquidated damages,” &c., and concluded : 
‘Now, therefore, in order to secure the payment of said note 
or writing, the delivery of said cotton for storage and sale, 
and also to secure the payment of any further indebtedness 
due and owing by me to the said Levystein & Simon, whether 
for future advances, supplies of bagging, rope and ties, the 
payment of bills and drafts accepted for my accommedation 
or otherwise,” I have granted, bargained and sold “ the entire 
erop of corn and cotton which may be made and grown during 
the present year on the plantation in Lowndes county w hich 
[ am cultivating the present year,” and the mules and horses 
embraced in the mortgage given to Mrs. Evans in January, 
1874. It was shown by the testimony of J. Simon that the 
amount due Levystein & Simon on their mortgage, was six 
hundred and eighty dollars, which amount they had advanced 
to English in money and merchandise. 

None of the witnesses testify as to the source from which 
the mules Manda, Lucy and Sarah, or the horse Charley, or 
the farming impleme nts, wagons, gin and cotton press, ‘de- 
scribed in the mortgage to Mrs. Evans, were derived. 

Mrs Evans’ mortgage was duly recorded on thej17th day 
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of January, 1874, and Levystein & Simon’s mortgage wa 
recorded on the 27th dav of March following sal 

The chancellor decreed : 1st, that the claim set up by Mrs, 
Enelish to the stock and imple ments mortgaged to her by C, 
J. English and to Levystein & —— Was sustained, excepi 
as to the mule Manda; 2d, that J. M. Pearson has a lien for 
the rent due him for 1874, to-wit, for the sum of three hun- 
dred and seventy-five dollars; and a lien for the following 
sums advanced by him as landlord, to-wit, $300 in cash 
$23.25 paid to the house of J. & B. Trimble, and $110.68 
ey to Lehman, Durr & Co., which lien was superior to both 
the claims of Mrs. Evans and of Levystein & Simon on =~ 
erop, and that he had no further lein on the crop; 3d, that 
Levystein & Simon had a lien on the property cmhesced 3 
their mortgage, W hich was superior to the lien of Mrs. Evans’ 
mortgage. 

A reference was ordered to ascertain the amount due to a. 
M. Pearson, Levystein & Simon and Mrs. Evans. 

Mrs. Evans appeals and assigns: Ist. The decree declaring 
the mules embraced in her mortgage to be the property ot 
Mrs. English. 

The decree giving Levystein & Simon a priority over 
her. ; 

The decree giving J. M. Pearson a prior lien for rents 
of 1874, and for advances made by him to English, over her 
mortgage. 

Pearson also appeals, and by consent under the rules, as- 
signs the failure to decree a prior lien on the crop in his 
favor, for the full amount advanced to E nglish over all other 
liens, as error, 


Watts & Sons, for Mrs. Evans.—<As against Mrs. Evans, 
none of the property can be said to belong to Mrs. English. 
Mrs. Evans had no notice of her claim, and parted with he: 
money in ignorance of any claim by her to the property 
Under the first mortgace, Mrs. evans was a bond lide puUulr- 
chaser without notice, and for value.—Vorvrow v. Wells, 238 
Ala. . She was alsoa bona fide purchaser without notice undei 
the bill of sale, dated January, 1874. The fact that the con- 


sideration for the property included in it, was a past duc 


debt, makes no difference.—See Saffold v. Wade, 51 Ala. 
913° Shepherd 0. Shaefe rs, 15 Ala. Ze 3 51 Ala. 17 8: Pre stoi 
ad Stetson tv. Me. Villa ny 58 Ala. 
Pearson had no contract of renting declaring a lien fo1 
advances. The statute requires such’ a contract to be prop- 
Vou. LXt. 
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erly recorded ; and without such contract he had no lien, at 
least so far as the advances are concerned. 

Levystein & Simon’s mortgage bears date subsequent to 
Mrs. Evans, and the only theory upon which the decree, 
viving a priority over her, can be sustained, is that such 
priority is given by the statute. The statute gives a lien “on 
the crop and stock bought with the money advaneed.” It is 
not pretended that any of the stock embraced in the mort- 
gage was purchased with money obtained from them. They 
certainly could have no claim, except on the crop, by virtue 
of any lien for advances. As a mere mortgage, it is clear 
that the right of Mrs. Evans is superior to theirs. The 
mortgage or lien of Levystein & Simon was for $500. The 
other advances were to be made in the future, and the stat- 
ute gives no lien except for advances made at and before the 
execution of the written paper. 


Davip CLopPTON, and R. M. WILttamson, for J. M. Pearson. 
Cox & Havauton, for C. J. Enelish. 


Neither of the briefs for the other parties came into the 
Reporter’s hands. 

BRICKELL, C. J.—These are cross-appeals from a de- 
eree foreclosing a mortgage executed to the appellant, Jane 
E. Evans, by C. J. English, and adjusting conflicting claims 
and liens to the mortgaged property. The property consisted 
of mules, horses, cows, farming implements, a gin, cotton 
press, and the crops of cotton and corn grown by the mort- 
gagor in 1874. It was all, except the crops, claimed by the 
wite of the mortgagor as her statutory separate estate, and 
the first inquiry is, whether any part of it, and what part, 
was her estate. 

The husband and wife were married in 1869, and soon 
thereafter the husband received from the guardian of the 
wife eight thousand dollars in cash and two thousand dollars 
in notes. One of the notes was on Lewis C. Reese, from 
vhom the husband as a payment received four mules, called, 
respectively, Wike, Bill, Pigeon, Sallie. Two of these mules 
are embraced in the mortgage, viz: Mike and Pigeon. One 
of the others had died, and the other had been exchanged 
for the bay mare ary, embraced in the mortgage. The 
husband with the money of the wife purchased from a Ken- 
tucky drover seven mules, which seem to be those embraced 
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in the mortgage, and called Puss, Fanny, Lizzie, Rock, Crack: 
Frank, Lige . The original mortgage was exec eka to secure 
a debt cotemporaneously created, was the consideration on 
which credit was given the mortgagor, and constitutes th 
mortgagee a purchas er for valuable consideratio n—proter ted 
against equities of whic h she had no notic e.— Wells v. Mor- 
you, 88 Ala. 125; Fash v. Ravisies, 32 Ala. 451: Saffold , 
Wade, 51 Ala. 241. The aiouaa 1 sale t to ) te mortgace 

the resale to the mortgagor, and the mort¢ave 7 mack by hin 

did not divest her of that char: icte re es he tra isaction was 

| 


nothing more th ana renewal ot f the de , and of th Cc security 


for its payment — Do dv. Beck, 29 — 705. It is insisted 
for the e mortvagee, that the only claim of the wife of thi 
mortgagor to the mules, is an equity to charge them with the 


payme! nt of her funds invested by the hi a ae in thei ir be r- 
chase, or to take them as her property instead of such funds, 
and that against such claim she is protected as a bo d 
purchaser. 

Lhe proposition re st 
the purchase acquire dt 
theory; on the ae, it seems to us founded in a miscon- 
ception of the power and duty of the husband under the 

statutes creating the witfe’s statutory estate. The power and 
duty of the husband is to receive the separate estate of the 
' 


—" -_ 1] 
s on the theorv, that the husband 
} } ee | 4 1 . ,° 
he legal title. Weean not admit this 


wife, whether it consists of money, choses in action, or oth 
property, real or personal, and his receipt is a good discharg 
in law or equity to the person surrendering to him.—Code 
of 1876, § 2710. This power he exercises solely, and not 
jointly or concurrently with the wife. The propérty thus 
received vests in him as trustee, and he has the right to man- 
age and control the same.—Code of 1876, § 2706. It is ap- 
parent that the title does not vest in the husband—that re- 
mains in the wife unaffected by the marriage, and unaffected 
by any act of the husband after marriage. The wife is ena- 
bled by the statutes to hold it as her se parate estate. The 
possession vests in the husband, while the title remains in 
~ wife. The possession vests in the husband as her trus- 
tee, that he may manage and control the estate, taking th« 
rents and profits without liability to account. There can be 
no doubt that the husband had the power, and that it was 
his duty to collect the debts due the wife he had received 
from her guardian. The power was not a mere naked agency, 
coupled with no interest, and is not to be measured by th« 
principles which would control such an agency. It is a 
power conferred on him as husband and as trustee, in the 
Vou. LXI. 
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xercise of which, he is of necessity clothed with a large dis- 
retion. In the collection of debts if he deems it prudent, 
1e can accept property in payment; and if he does not take 
title to himself, int nding the transaction for the benefit, and 
as an investment for the wife, if the property is personal, 
from the nature of the transaction, the legal title to such 
property will as matter of law inure to her. The title to 
personal property w ill pass by mere delivery of the property, 
without writing, and to whom it passes, often depends on 
the facts of the particular transaction, the consideration, and 
from whom it really moves. It may pass to an undisclosed 
principal, or to an undisclosed cestui que trust, and whether 
it will, without ratification by them, the authority of the 
agent, or the power of the trust ee who enters into the trans- 
action, and does not e — y take title to himself, will 
determine. The title of the wife to the debt on Reese paid 
by the purchase of a rho ol was legal, not equitable. Th« 
mules were a mere substitute for the debt—accepting them 
in payment was sa mere mode of collecting. If money had 
been paid, the title of the wife to the money would have 
been a legal title. Her title to the mules, the transaction 
being intended for her benefit, and as an investment for her, 
follows the character of her title to the debt. The husband 
did not in accepting the mules as a payment of the debt ex- 
ceed his power as trustee, and there is no circumstance indi- 
cative of an intention on his part to change the character of 
the wife’s title, or to acquire title for himself. T hough it 
would be more prudent in such transactions that he should 
take written evidence of title to the wife, the property being 
personal, the title to which may pass by parol, the law does 
not compel him to do so to secure the title to the wife. The 
ease of Bolling v. Mock, 35 Ala. 727, depends on its own 
facts, and bears no resemblance to the present case. In that 
case the husband having in his possession a promissory note 
the property of the wife, without her concurrence, trans- 
ferred it in the purchase of property. The transfer was an 
excess of his power as trustee, a breach of trust, and did 
not divest the wife of her legal title to the note.—Smyth v. 
Oliver, 31 Ala. 39. Of consequence, the only claim of the 
wife to the property purchased, was equitable, growing out 
of the doctrine of implied or constructive trusts, which pre- 
vails only in a court of equity. Here, the husband has not 
exceeded his power—has committed no breach of trust. 
The power of collecting the debt with which the statute 
clothes him has been exercised, and the mode of collection 
adopted, has been the acceptance in payment of persona 
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property, not taking title to himself, but leaving the title to 
follow the title to the debt paid. As the title to the debt 
was legal, vesting exclusively in the wife, we can not doubt 
her title to the mules was of the same character. 

The statutes are silent.as to the use or investment of 
moneys the separate estate of the wife, which the husband 
receives. It can not be supposed that it was contemplated 
these should remain in his possession unemployed, unpro- 
ductive, a barren fund. Having the power to manage and 
control it, and the possession of it vesting in him as trustee, 
he may loan or invest it in property as he may deem best. 
Marks v. Cowles, 53 Ala. 499. When he invests in personal 
property, not taking title to himself, as matter of law the 
legal title inures to the wife. 

The mortgage by the husband of these mules did not pass 
the legal title of the wife. It was an assumption of owner- 
ship and power by the husband, inconsistent with the trusts 
imposed by law, and had no more effect on the right and title 
of the wife than a disposition by a stranger.—Putterson v. 
Flanagan, 37 Ala. 513. We hold consequt ntly the chan- 
cellor did not err in decreeing that the title of Mrs. English 
to the nine mules, called Eliza, Puss, Fanny, Pigeon, Lizzi: 
ov Liz, Mike, Rock, Crack, Frank, was paramount to and 
must prevail over the mortgage, or rather that as to these 
mules, the mortgage was void and inoperative. In this con- 
nection we will say, that we are not satisfied from the evi- 
dence that Mrs. English has any claim to the mules, Lucy, 
Mandy, Sarah, or to the sorrel horse Charley, or to the 
farming implements, wagons, gin, or cotton press, embraced 
in the mortgage. While it is very clearly shown from whom 
the mules were purchased, the amounts paid for them, and 
that these were assets of the wife’s separate estate, the testi- 
mony is silent as to the acquisition of the other property. 
The chancellor therefore erred in decreeing that all this 
property was not subject to the mortgage. 

The bay mare, Mary, seems to have been a quired by the 
husband by an exchange of one of the mules purchased from 
Reese. The only mode of conveying the wife’s statutory 
estate, is by an instrument in writing executed by husband 
and wife jointly, and attested or acknowledged as the statute 
prescribes.—( ‘ode of 1876, SS 2707-9: Syi th vw. Oliver, 31 
Ala. 39; Whitman v. Abernathy, oo Ala. 154; Warfie ld v. 
Ravisies, 38 Ala. 518: Alexrander v. Saulshury, 37 A la. 385. 
The exchange of the mule for the mare was not made in this 
mode—was the unauthorized act of the husband and a breach 
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of trust. Whatever were the rights of the wife to the mare, 
under the authority of Bolling v. Mock, supra, they were 
merely equitable, the legal title passing to 'the husband. The 
mortgagee standing as a bona fide purchaser without notice 
of the wife’s equity is entitled to protection against it. The 
chancellor therefore erred in decreeing that Mrs. English 
had the superior claim to this mare. It may seem singular 
that the husband can use the moneys of the wife in purchas- 
ing property, to which the wife w ill ae quire a legal title; or 
that he may aecept personal property in satisfaction of a debt 
due her, and the title will inure to her; and yet he may not 
exchange the most insignificant article of personal property 
for another, (unless he pursues the mode of conveyance pres- 
eribed by the statute,) so that a legal title will pass to her. 
Such is the effect of the statutes, and their limitations on the 
power of the husband. Restraints on the power of disposi- 
tion of the wife’s fortune which the common law would give 
the husband, is a clear, controlling purpose of the statutes. 
The power he exercises in the collection of debts due the 
wife, or in the investment of her money, ts conferred on him 
as trustee, and on him solely, and is not properly a power of 
alienation or disposition. The power of alienation or dispo- 
sition is conferred on husband and wife, to be exercised by 
them jointly, in a particular mode, and excludes alienation 
in any other mode, or by the separate act of either. 

The next question which arises, is as to the respective 
rights of the appellant, and of Levystein & Simon. The 
chancellor regarding Levystein & Simon as hav ing a statu- 
tory lien for advances to make crops, decreed that though 
their lien was younger, it was superior to that of the appe ]- 
lants not only on the hi but on the stock. ,As to the 
stock, the decree was clearly erroneous. The lien which the 
statute authorizes is on as crop, and on the stock bought 
with money advaneed to enahle th party to make the crop. No 
lien is authorized by the statute, taking precede nee of prior 
8s, ON stock or property owne d hy the person obtaining the 
‘anees ato r bef ore the time the yy are made ° It isthe crop, and 
the stock ew anced, or purchased with the money advanced, 
on which, if it is declared as the statute directs, a lien having 
priority is fastened. The statute does not intend to disturb 
and displace prior liens on stock or farming tools, or imple- 
ments, or any other property than the crop, which the debtor 
may own at the time of the advanee. As to such property, 
the debtor is not armed with the power of nullifying and 
destroying prior liens he may have created. The words of 
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the statute are “the advance so made, or the amount thereof 
shall be a lien on such crop, and the stock bought or fur- 
nished with the money so advanced.” It is just, and such 
are the words and spirit of the s statute, that as the stock is 
acquired, or the money to purchase it, from the party mak- 
ing the advance, he shall have the prior lien on it. The 

debtor should not keep it without paying for it, and those 
dealing with him, have no just cause of complaint, ~ h 

is not able to transfer it so as to defeat him who advanced it, 
or furnished the money with which it was purchased. It 
would be unjust, and the stat 


ute does not warrant it, that as 
to the pro p rty congas: owned 


by he debtor, to the ac juisi- 
tion of which the party making the advance did not con- 
tribute, the debtor should confer on him a lien superior to 
that others had previously and fairly acquired. The onl 
claim which Levystein & Simon can assert to the prop- 
erty other than the crop, is that of mortgagees. Their mort- 
gage is junior and subordinate to that of the appellant. 

Is their lien on the crop superior to that of the appellant? 
It can take precedence of the prior mortgage to appellant, 
only by virtue of the statute. The statute will not give it 
that operation, unless the terms of the instrument creating 
it conforms to the statutory requirements, and it is founded 
on the precise Me Tyr expressed in the statute.—Je- 
Lester v. Somervill : 54 Ala. 670: Darson v. Higgins, 50 
Ala. 49. It is nat security for any other debt or contract, 
whatever may be its consideration, the statute contemplates. 
The instrument under which Levystein & Simon claim, does 
in terms conform to the statutory requirements, but its stip- 
ulations show that its consideration was not only advances 
made, but future advances contemplated, w hether for the 
purpose of enabling English to make a crop, or for any other 
purpose, and to secure the payment of damages, if he should 
not keep his contract to deliver cotton to Levystein & Simon 
for storage and sale on commission. We can not regard 
such an instrument as creating the statutory lien. The 
statutory lien is capable of enforcement by attachment at 
law. If this instrument could be so enforced, for so much 
of the debt it secures as is really for advances, as to the 
remainder it could be enforced only by another suit at law 
or in equity. A multiplicity of suits would be encouraged ; 
or it may be that the party splitting a cause of action, would 
recover for a part, and be barred of a recovery for the remain- 
der. We have decided that as the effect of the statutory lien 
is to displace prior liens, created by mortgages or other instru- 
VoL. LXxI. 
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ments, the statute must be strictly construed. A simple 
security, for a debt founded on the consideration of advances 
to enable a party to make a crop, the statute authorizes. 
Commingling other debts founded on other considerations, 
and a security for all, is not intended. Such security may 
be taken by mortgage or other a] ppropriate instrument. But 
whatever may be the terms of the instrument, it is not the 
security the statute authorizes, and is not entitled to the 
statutory priority. The claim of priority on the crops as- 
serted by Levystein & Simon, should not have been sus- 
tained. Their only right is as junior mortgagees. 

A tenant in common occupying and cultiv: ating the joint 
estate under an agreement to pi y his cotenant a stipulated 
rent for his half, is liable for the rent in an action at law. 
Lockard v. Lockard, 16 Ala. 423. We can perceive no 
substantial reason for declaring that in such ease, so long as 
the agreement continues, the relation of landlord and tenant 
does not exist, and that the one has not the lien af a land- 
lord on the crop grown on th ‘ premises for the stipulated 
rent. The chancellor proper ly deereed Pearson had a land- 
lord’s lien on the crop for the agreed rent, prior in point of 
right to the mortgage to the appellant. 

The statute of force giving a landlord a lien for advances 
to his tenant, when the advances were made by Pearson was 
the act of March 8th, 1871, (Pamph. Acts 1870-71, p. 19.) 
The lien declared was for ‘advances made, to assist or aid in 
the cultivation of said land for the current year.” Whether 
the advances should be in money, team, farming implements, 
provisions, or labor, the statute does not declare. They must 
be made however by the landlord himself, and to assist or 
aid in the cultivation of the land for the current year; and 
consequently must be adapted to and intended for that pur- 
pose. It is a debt founded on this particular consideration, 
for which the statute creates a lien, and no arrangement be- 
tween landlord and tenant can attach the lien to any other 
debt. They may agree that other debts contracted on other 
considerations shall be deemed advances, but they can not 
thereby entitle them to the statutory lien. It seems obvious 
to us, there is no part of Pearson’s claim for advances which 
‘an be supported, unless it is for the three hundred dollars 
loaned. ‘The debt for the rent of the land for the preceeding 
year could not be converted into an advance, though Pearson 
in consideration of English’s promise that it should be 
deemed such, abstained from pursuing his statutory lien on 
the crops. The acceptance of English’s draft in favor of 
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Lehman, Durr & Co., and the credit given English with 
Trimble, created no other relation than that of principal and 
surety between them, and was not an advance within the 
meaning of the act of 1871. That act contemplated an ad- 
vance directly by the landlord, and not by another on his 
credit. Since, the statute has been amended so as to em- 
brace advances of this character.—Code of 1876, § 3467. 
The three hundred dollars loaned, was according to the evi- 
dence, an advance to assist in the cultivation of the crop, for 
which Pearson was entitled to the prior lien. 

We have disposed of all the assignments of error, and on 
the appeal by the appellant Jane E. Evans, the decree is 
reversed and the cause remanded, that the chancellor may 
proceed to render a decree in conformity to this opinion. 
The appellees in that appeal must pay the costs thereof in 
this court and in the court of chancery. On the cross-appeal 
by James M. Pearson, the deerce is affirmed, and he must 


pay the costs of a ypeal in this court and in the court of 


chancery. 
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APPEAL from Chancery Court of Mobile. 
Heard before Hon. H. AUSTILL. 
The appellee, as surviving partner of the firm of Milhouse, 
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Shields & Co., sought 7 his bill to foreclose a ae made 
to said firm on the 13th day of January, 1872, by Mrs. E. 
C, Spr: sue, A. M. Sp racue, he rh usband, ‘ona S. Wr. Oliver, 
conveying a huuse and lot in the city of Mobile. 

The bill, after describing the lands, states that they were 
the “lot of land conveyed to John S. Hunter, deceased, on 
the 27th day of May, 1851, as trustee for said Elizabeth, by 
A. L. Pope and others ; that said Hunter during his life-time 
held the legal title to said lands, as a mere naked legal trus- 
tee, and that he died before the execution of said mortgage ; 
that said Elizabeth C. Sprague held said lands as her separate 
estate by contract, and that she h: id a right to, and in this 
equitab le court did bind the same,” for the payment of the 
note which the mortgage was given to secure. It appears 
from the bill that the consideration of the note was certain 
indebtedness of the husband, and also certain advances made 
to carry on certain plantations in which Mrs. Sprague was 
interested. At the date od the filing of the bill, the indebt- 
edness secured by the mortgage amounted to seve ral thousand 
dollars. 

Mrs. Sprague admits the execution of the mortgage and 
notes; that the house and lot were her property, and were 
held by her brother John 8. Hunter as her trustee; that 
both the deed and the mortgage were executed during the 
life of her husband, A. M. Sprague, who died prior to the 
filing of the bill. ong avers in her answer that the mort- 
gaged property came to her by inheritance, and constituted 
her st: itutory separ: ae. plisnnal and pleaded her coverture in 
avoidance of the mortgage. 

The will of Mrs. Sprague’s father, and also the deed con- 
veying the premises in controversy, were introduced in eyi- 
dence, though neither was set out in the pleadings. 

Mrs. Sprague, at the time of her marriage with A. M. 
Spr: ague, was the widow of one Oliver, and her second mar- 
riage occurred before her father’s death. 

Before her marriage with Sprague, a marriage contract 
or settlement was entered into between her and her intended 
husband, which convened all the property she then owned, 
or which she might thereafter acquire, to one Bolling as 
trustee, and this settlement recognized the marital rights of 
the husband as to the income, and recites that it was entered 
into, because the husband was unwilling that the property 
of his intended wife should be subject to his debts. 

The will of Mrs. Sprague’s father bequeaths to her one- 
third of the value of certain slay es, and directs that said 
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sum shall “ go into the hands of said John S. Hunter as trus- 
tee for Elizabeth C. Sprague for her use and behoof, and no 
other.” 

The deed to the house in controversy, shows that it was 
made in the year 1851, by commissioners under a decree of 
the Chancery Court, to John S. Hunter as trustee for Mrs. 
Elizabeth C, Sprague, and its granting clause was as follows: 
“For and in consideration of the sum of $10,000 to us in 
hand paid by John §. Hunter, trustee of Mrs. Elizabeth C. 
Spr acue, the receipt whereof is hereby ac knowledge “dl, do 
hereby grant, bargain, sell and convey unto said J hn S. 
Hunter, trustee of Mrs. E. C. Sprague, and for her sole and 
separate use, free and dischar; ged from the debts or claims of 
her husband,” the following lot of land, describing it. The 
money thus paid was part of the legacy given by the will. 

Mrs. Sprague demurred to the bill on several grounds; 
among othe rs, that it failed to show clearly that the estate 
in the lands ‘sought to be condemned, was such a separate 
estate as she could bind by her contracts. The demurrer 
was ove rruled, and thee hance llor deerec dl that con ‘einen 
were entitled to relie f, and directed a reference, &c 

This decree is now assigned as error. 


STEWART & PILLANS, and FE. S. DARGAN, for appellant. 
The bill is fatally defective, and the demurrer of f ap pellant 
should have been sustained. The only allegations in the bill 
to sustain the deeree are, “that John S. Hunter held the title 
to the property in trust for Mrs. Sprague, and that Mrs. 8. 
held the land as her separate estate by contract, and had the 
right to dispose of it. These allegations are plainly insufh- 
cient. They are but the legal conclusions of the pleader, 
and not statements of fact. The facts are the written terms 
of the deed, and these should have been set forth or the deed 
itself made an exhibit to the bill.—WeDonald v. Mobile Life 
ins. Co., 56 Ala. 468. The legacy accrued to Mrs. Sprague 
in 1851, and was clearly subject to the law regulating the 
statutory separate estates of married women, and it is clear 
that the wife could not mortgage her estate to secure the 
debt of her husband. The legacy bought the house, and 
the house as well as the legacy could not be bound by the 
wife to pay debts of the husband. 


J. LittLe Situ, contra.—The deed under which Mrs. 
Sprague held the premises creates in her an equitable sepa- 
rate estate. It conveys the lot to John S. Hunter, trustee 
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for her sole use, free and discharged from the debts and 
claims of her husband. This lot being her equitable sepa- 
rate estate, it is immaterial whether she signed fas principal 
or surety.—44 Ala. 539; 17 Ala. 797; 19 Ala. 682; 30 
Ala. 283; 34 Ala. 535; 40 Ala. 561. The money which 
was invested in this house, came to Mrs. Sprague under the 
will of her father, who died in 1846, and the will directs the 
legacy to be held by a trustee for her use and behoof, and no 
other. This stamped on the legacy a trust which can not be 
changed, and gave hera vested right to the property charged 
with the trust declared, and no other. There was at the 
time of the testator’s death no separate estate, save a con- 
tract separate estate, and words more adapted to create such 
an estate could not well be used. They express a clear and 
well defined purpose to exclude the marital rights of the 
husband, and give to the wife an estate free from his control 
and subject to any contract she may make.—39 Ala. 514; 
38 Ala. 115; 18 Ala. 84; 26 Ala. 36. While it is true that 
the assent of the executor is necessary to vest the legatee 
with the legal title to the legacy, when such assent is given 
it relates back to the will, and that instrument determines 
the rights of the legatee.—8 Port. 529. The will in this 
ease gave Mrs. Sprague a contract separate estate, and no 
act of the executor or any one else could impose conditions 
not in the will, or vary her tenure as declared therein. 


BRICKELL, C. J.—The bill is filed to foreclose a mort- 
gage, executed by husband and wife, conveying the wife’s 
real estate, to secure the payment of a debt contracted by 
them during coverture. The argument in support of the 
demurrer to the bill, so far as the demurrer is now insisted 
upon, is, that the averments of the bill, do not state with 
certainty, whether the estate of the wife in the lands, was 
her equitable, or her statutory separate estate—the wife hav- 
ing capacity, if her estate was equitable, and her power of 
alienation was not limited by the terms of the instrument 
creating it, to execute the mortgage—but if her estate was 
statutory, she was without that capacity. 

The general rule of the common law, applicable alike in 
courts of equity, and courts of law, is, that a wife can enter 
into no contract binding her personally, and can make no 
sales, gifts, transfers, or conveyances of property real or per- 
sonal. In courts of equity, an exception was, and is recog- 
nized, in reference to property held to her sole and separate 
use. Astosuch property, that court has lopg recognized 
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her capacity to contract, her contracts not binding her per- 
sonally, but imposing a charge on the property, the court en- 
forces. Not only does the court recognize her capacity to 
charge, but her power to alienate as if she were a feme sole , 
her power to charge or alienate not being limited by the in- 
strument creating the estate. It is an element: ry, or as is 
said in Duckworth v. Duekworth, 35 Ala. 70, a cardinal rule 
of equity pleading, “that a bill must show the complainant’s 
claim or title to relief with accuracy and clearness, and with 
such certainty that the defendant may be distinctly informed 
of the nature of the case which he is called on to meet; 
matters essential to the complainant’s right to relief must 
appear, not by inference, but by direct and unambiguous 
averment.” <A bill to enforce the contract of a married wo- 
man, or a right derived from her alienation, will not show 
with accuracy and clearness, a claim or title to relief, unless 
it shows the property to be bound by the contract, or which 
is claimed by the alienation. The separate estate which a 
court of equity recognizes, and recognizes the power of the 
wife to charge by her contracts, or to dispose of as if she 
were a feme sole, when it consists of lands, must be created 
or deel: nved by writing; by deed, devise, marriage settle- 
ment, or other appropriate instrument. The bill must not 
only Saad ribe the property, but it must also show the capacity 
of the wife to charge or convey it. This can be shown only 
by stating the deed or other instrument conferring the capa- 
city. It is not necessary to set it out in haec verba, but its 
substance must be shown, that the court may determine 
whether the capacity to make the cor itract, or enter into the 
alienation is conferred.—MeDo my v. Mobile Life Ins. Co., 
56 Ala. 4 638; Winter v. Quarl 8, < 13 Ala. 692: Reel v. Over- 
all, 39 Ala. 138; Cowles v. Morgan, 34 Ala. 435. 

The averments of the present bill are not sufficient to 
satisfy this rule. They show no more than that the lands 
were conveyed to a trustee for Mrs. Sprague, and that 

} f } 


she held them as fer separa e estate by contract, and that 


. 8 ° , fe y° ° ’ 
she had a rigit to and di fais equitable court did bind 
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the same, for the payment of said d bis, &e. The interposi- 
ion of a trustee, in whom the legal estate resided, does not 
necessarily create an equitable separate estate. Whether 
such estate was created, “woul 1 depend upon the terms of 
the trust--whether it was expré ssed to be for the sole and 
separate use of the wife, excluding all marital right of the 
hasband.—Lenotr v. Rainey, 15 Ala. 667; Short v. Battle, 
52 Ala. 456. The manner in which Mrs. Sprague held th 
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lands, could not change the character of her title. The re- 
mainder of the averment, is simply the conclusion of the 
pleader, not the statement of facts showing the capacity of 
Mrs. Sprague.—Cockrell v. Gurley, 26 Ala. 405. The de- 
murrer, consequently ought to have been sustained. An 
amendment may cure this defect in the bill, if the facts war- 
rant it. We proceed therefore, to inquire whether the estate 
of Mrs. Sprague, in the lands, is her equitable separate es- 
tate, which she could alienate by mortgage, as a security for 
the debt contracted by her and her husband. 

It is conceded the deed from Pope and others, to Hunter 
as trustee, by its terms created an equitable separate estate, 
which Mrs. Sprague, had the capacity of a feme sole, to 
alienate or charge. Whatever may be the operation, if any, 
on after acquired property, of the settlement into which she 
and her husband entered on the eve of marriage, that settle- 
ment can not affect, limit, or qualify the estate taken by her 
under the conveyance from Pope and others. The estate 
was derived from the bequest in the will of her father, and 
is subject to the trusts he imposed in that bequest, and not 
to the trusts and stipulations of the prior marriage settle- 
ment, to which he ‘may have been unwilling to subject it. 
When a father or other person, makes a gift for the use of a 
married woman, he may, if he offends no law, impose what- 
ever limitations or impart whatever qualities and in- 
cidents he chooses, to the estate he creates.—1 Bishop on 
Married Women, § 797; Short v. Battle, 52 Ala. 456. 
No particular language, no particular form of expres- 
sion, no technical words, are necessary to the creation of an 
equitable separate estate of a married woman. It is enough 
that from the terms of the instrument, it clearly and un- 
equivocally appears, that the gift is to her separate use, ex- 
eluding the marital rights of the husband. The gift in the 
will of Mrs. Sprague’s father, is of a third of the valuation 
of certain slaves, which when realized, “is to go into the 
hands of John S. Hunter, as trustee of Elizabeth Sprague, 
for her use and behoof, and no other.” It is impossible to 
doubt the intent of the testator, was the creation of a trust 
for the sole and separate use of his daughter, excluding the 
husband and all others from participation in its benefits, or 
from power to control and direct the appropriation of the 
money bequeathed. When the trustee, with the consent of 
Mrs. Sprague, (and that consent must be presumed from her 
continuous occupancy of the premises, for more than twenty 
years, claiming under the deed) invested the money realized 
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in the purchase of real estate, it was his duty, to which a 
court of equity would have compelled him, if he had not 
voluntarily performed it, to take a conveyance to himself, as 
trustee, of the legal estate ; and that the same trusts should 
be declared, and impressed on his estate, as the testator had 
declared in the origin and creation of the trust. Neither by 
the terms of the bequest, nor by the terms of the deed con- 
vevying the premises to the trustee, is the power of Mrs. 
Sprague, to charge or alienate the estate, limited or re- 
strained. She had capacity to alienate or charge it for the 
payment of her own debts, or debts contracted by her hus- 
band. The mortgage is therefore a valid security. 

The defect in the bill, compels a reversal of the decree. 

Reversed and remanded. 


Carter v. Wilson. 
Trial of Right of Prop rty. 


1. Demurrer; when rulings on, not revised.—If rulings upon demurrer 
do not appear, otherwise than by recitals in the bill of exceptions, they will 
not be revised on error. 

2. Lien for advances to make crop.—The crop-lien is created, when ad- 
vances are made in compliance with the statute, and not by levy of the 
attachment, which is but process to enforce an existing lien,—while in ordi- 
nary attachments the lien does not begin until the levy; and hence, where 
property attached for advances is claimed, under a right or title ante-dating 
the levy, the advancer may recover under his crop-lien, if older than or 
superior to the right of the claimant, though such right accrued prior to the 
levy. 

3. Lien for advances; who can not enforce by attachment.—The assignee 
of a note or obligation given for advances to make a crop, can not enforce 
the lien by attachment; the statute confers the right to that remedy upon 
the advancer alone. 

4. Trial of right of property; what conyers suficient title to maintain. 

H. owed W. and gave him an instrument intended to create a lien for crop 
advances, but such was not its legal effect. W. obtained possession of a 
part of the crop from H. with his consent, to pay the debt with it, and sold 
to S.,—held: S. had such title or right of possession as would enable him to 
maintain atrial of the right of property. 
5. Lien for advances ; what not entitled to—A note or other obligation 
acknowledging an indebtedness for advances to make a crop, &c., will not 
create a lien on the crop, if in fact the consideration of the note is a mere 
antecedent debt of the maker; and one not a party or privy to the instru- 
ment may contradict its recitals by parol, showing a different consideration 
from that recited. 

6. Introduction of evidence ; what ruling as to, not rerisable.—It rests 


within the sound discretion of the court, to allow a party to introduce further 
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evidence, even alter the close of the argument; and the exercise of that dis- 
cretion is not revisable. 


APPEAL from Montgomery Circuit Court. 

Tried before Hon. JAMES Q. SMITH. 

Appellee, Carter, commenced suit by attachment in No- 
vember, 1871, before a justice of the peace, to enforce a lien 
for advances to one Harvey, to enable him to make a crop 
for the year 1871. The attachment was levied on a bale of 
cotton in possession of and claimed by one Wilson, the ap- 
pellant. ‘The justice having decided that the cotton was sub- 
ject to the attachment, an appeal was taken to the Circuit 
Court. 

In that court Carter filed “an issue,” which, after stating 
that the cotton levied on in the cause and claimed by Wilson 
is subject to the attachment, proceeds to state facts showing 
that said cotton is the property of said Harvey, and grown 
by him during the year 1871; that on the 19th day of April, 
1871, Harvey obtained advances from Tatum & Wilkinson 
to enable him to make a crop for that year, and made and 
signed an instrument, properly executed and recorded five 
days afterwards, in,terms which gave said Tatum & Wilkin- 
son a statutory lien on the crops of Harvey; that on the 30th 
day of October, 1871, Tatum & Wilkinson for value received 
transferred, by endorsement in writing, the note or obliga- 
tion of Harvey to said Carter, and the same is the cause of 
action on which the attachment was issued. 

Wilson demurred to this issue, on the ground that it 
showed that the advances were made by Tatum & Wilkinson 
and not by Carter; also, because it showed that Carter had 
made no advances. 

There is no judgment entry showing what was done with 
the demurrer, but the bill of exceptions recites that it was 
overruled, and the claimant excepted. The claimant then 
answered that the bale of cotton is not subject to the attach- 
ment; that said “ Harvey on the Ist day of January, 1871, 
gave one Isaac Wade a written lien on his crop for the year 
1871, purporting to be for advances made by said Wade to 
enable said Harvey to make the crop, which was duly re- 
corded on the 3d day of February, 1871; that said Wade 
obtained possession of the cotton in controversy under said 
written lien from Harvey, and being so in possession sold 
and delivered the cotton to claimant, for a valuable consid- 
eration, before the levy of the attachment; that claimant had 
no notice, actual or constructive, of any lien in favor of Car- 
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ter, and that the lien of Wade was prior to the title of Ta 
tum & Wilkinson. 

The execution of Harvey’s note and mortgage to Tatum & 
Wilkinson, on the 19th day of April, 1871, and its recording 
within five days thereafter,-was proved, as also that the con- 
sideration therein stated was the true consideration—being 
$100 advanced by them to Harvey to enable him to make 
crop the current year. It was also shown that the cotton in 
controversy was raised by Harvey during the year 1871, upon 
the lands in Montgomery county, mentioned in the mortgage, 
with the advances obtained from Tatum & Wilkinson. 

Harvey on the first day of January, 1871, executed his 
note or obligation to Wade, for the sum of one hundred dol- 
lars, which attempted to recite, in the language of the 
statute, was obtained bona fide as an advance to enable him 
to make a crop, &e. This instrument was duly recorded on 
the 3d day of February, 1871. The court permitted Harvey 
to testify that advances to make a crop were no part of the 
consideration of this note, but that it was given in consid- 
eration of a debt Harvey contracted with third persons in 
the year 1869, and which Wade paid for him. Claimant ob- 
jected to the admission of this testimony, on the ground that 
it contradicted the terms of the instrument, but his objection 
was overruled, and he excepted. 

There was evidence tending to show that Wade, in the fall 
of 1871, obtained possession of the cotton by delivery from 
Harvey, in order to pay the debt the latter owed, and sold 
and delivered it to Wilson for value, before the levy. 

This was substantially all the evidence up to this stage of 
the proceedings, and after the argument of counsel, the court 
charged the jury, among other things, “even if claimant 
purchased the cotton from Wade, such purchase would not 
convey any title to the claimant, unless it was shown that 
such sale was made under attachment sued out to enforce 
the alleged lien of Wade.” The claimant, Wilson, duly ex- 


cepted to this charge. 


The re then asked the court to charge the jury as 
follows: “ 4. An advance lien attachment can only be sued out 
by the party actually making the advances; and if the jury 
believe from the evidence that Tatum & Wilkinson made the 
advances to Harvey, the jury must find for the claimant.’ 


The court refused this ch: arge, and the claimant excepted. 
After this, the court, at the request of the claimant, charged 

the jury that the burden of proof was on the plaintiff, to 

prove the issuance and levy of an advance lien attachment. 
Vou, Lx. 
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The plaintiff then asked and obtained leave, against the ob- 
jection and exception of the claimant, to introduce the 
‘attachment issued. 

The jury found for the plaintiff, and claimant Wilson ap- 
peals. 

The ruling upon demurrer, the charge given, and permit- 
ting plaintiff to introduce the attachment in evidence, are 
now assigned as error. 


L. A. SHAVER, for appellant.—Carter had no lien which 
could be enforeed by the statutory attachment.—Foster v. 
Westmoreland, 52 Ala. 223. Wilson could maintain this ac- 
tion, even if Harvey’s obligation to Wade was ineffectual. 
Carter v. Abraham, 55 Ala. 8. These two cases show the 
error of the court below in the charges given and refused. 


Fitzpatrick & RUGELY, contra.—The object of the legis- 
lature in the passage of the advance law was to encourage 
and aid planters in obtaining supplies and advanees. More 
aid of this kind will be extended, if the advancer can readily 
dispose of his seecurity—if his transferee takes the rights he 
had. ‘The present statute is not near so restrictive as that 
giving the landlord a remedy by attachment. That statute 
siid the /andlord should have, &c.; implying a personal right. 
The act here considered, says the advances shall be a lien. 
In the one case the lien is incident to the personal relation ; 
in the other, the lien is incident to the debt, the advance. 
The debt having been properly transferred in writing, the 
lien went with it. This view takes the case without the 
influence of the decision in Foster v. Westmoreland, 52 Ala. 


6.) 


mame 


MANNING, J.—This was a trial of the right of prop- 
erty, for a bale of cotton seized under an attachment issued 
to enforce a crop-lien under the statute upon that subject. 
Appellee, Carter, was plaintiff in the attachment suit; one 
Harvey was defendant; and appellant, Wilson, claimed the 
cotton as his—and from the verdict and judgment adverse 
to his claim of ownership, he appealed to this court. The 
controversy is between him and the plaintiff in the attach- 
ment suit. 

The assignment of the overruling of the demurrer of the 
claimant to the issue tendered by plaintiff upon the trial of 
the right of property, as an error, has no basis to rest upon 
in this transcript of the record of the Cireuit Court. The 











438 SUPREME COURT | De:. Term, 


[Carter v. Wilson. | 


recitals ina bill of exceptions, it has been several times 
ruled, can not be regarded by us as showing what judgments 
were rendered in that court. Its judgments upon demurrers 
to be valid, must be entered on the minutes of the court— 
the record it keeps of its daily proceeding. There is no 
copy in this transcript of «ny such minute entry of a judg- 
ment upon the demurrer. The correct practice, though in 
forming the issue upon a trial of the right of property, is 
that indicated by the statute. It was sufficient for plaintiff 
to allege, and better that the cotton attached was the prop- 
erty of defendant in the attachment, and liable to seizure 
under it. Under this he would be authorized to make proof 
of his crop-lien, and right to an attachment, if entitled 
thereto, by reason of the lien having been acquired for ad- 
vances he had made. 

As we said in Boswell & Wool yt. Carlisle, Jones & Co., 
55 Ala. 554, ordinarily, an attachment lien begins from 
the time of the seizure, or levy upon the property. But this 
is not true of a crop-lien which the process of attachment is 
used only fo enforce. This lien began before the writ was 
issued—it was created by a compliance with the terms of 
the statute by force of which it exists. Hence, if a claimant 
of produce attached as subject to a crop-lien, prove a title 
and right of possession thereto, ante-dating the levy of the 
attachment, the plaintiff in the action must go back and 
produce evidence of his crop-lien which will show it to be 
older than, or superior to the right of the claimant, and a 
lien which he has a right, (in the language of the statnte,) “ to 
enforce,” by that writ. 

The writ of attachment in this cause, sued out by Carter 
in November, 1871, was in that month levied upon the cot- 
ton in controversy as part of the crop made by Harvey in 
that year. But the cotton was then and before, in posses- 
sion of claimant, Wilson, as a purchaser of it from one 
Wade. Wade asserted aright to it under an instrument 
made by Harvey, January Ist, 1871, which is set out as ex- 
hibit B, in the bill of exceptions, and was intended to create 
a crop-lien on Harvey’s crop of 1871, but did not have that 
effect, both because not in proper form, and because not 
given to secure advance to enable Harvey to make a crop. 
It is capable though of operating as an equitable mortgage 
for the payment of the pre-existing debt which the instru- 
ment was made to secure. And if (as it was admitted he 
would testify,) Wade obtained the cotton from Harvey with 
the consent of the latter, to pay his debt with, this would 
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give to Wade or to Wilson, the purchaser from him, such a 
possession and right of possession as would enable him to 
maintain his standing as a claimant in the statutary action 
of the “trial of the right of property,” and put the plain- 
tiff in the attachment to proof of his superior crop-lien, and 
of his right to enforce it, according to the statute, by attach- 
ment. In fact, the situation of Wilson would be very nearly 
the same as that of Carter was in the case of Abraham v. 
Carter, (53 Ala. 8), in which Carter was claimant, and where 
this court said: “The transfer of S. G. & W. to the 
claimant, of the statutory mortgage made by Williams, gave 
him in a court of equity, all the rights of his transferrors. 
When the mortgagor delivered to him the cotton which was 
the subject of the mortgage, this equity was coupled with 
possession, and gave him a title on which he could maintain 
trespass, detinue or trover against any one who should dis- 
turb his possession.— Bryan v. Smith, 22 Ala. 534. A trial 
of the right of property under the statute, is a cumulative 
remedy to these actions, and may when personal property is 
seized under legal process, be maintained whenever these ac- 
tions would lie against the officers making the seizure.’’—See 
also, Boswell v. Carlisle, supra; and Smith, Administrator, v. 
Brown, Administrator, (in manuscript.) 

In the present cause, therefore, Carter as plaintiff in the 
litigation, in making out his case, would be compelled to 
produce and rely upon the instrument executed by Harvey 
to Tatum & Wilkinson, and by them assigned to him, Car- 
ter. And this brings up the question, whether as their 
assignee, he succeeded to their right of suing out a writ of 
attachment, and by virtue of it, seizing the crop made by 
Harvey. In regard to this, we are not “able to perceive that 
it differs from the like easton in relation to the assignee of 
arent-note given toa landlord, which arose in Foster v. 
Westmoreland, 52 Ala. 223. It was therein held that the 
extraordinary remedy by attachment allowed to the landlord 
could not be asserted by the assignee of the rent-note. We 
feel compelled to hold that the same ruling is applicable in 
the case of an assignee of a note or obligation creating a crop- 
lien. The law expressly provided (Revised Code, § 1860), 
that the person having such a lien, (meaning, as we under- 
stand—the person to ‘whom it is given,) “shall have the 
same rights and remedies to enforce such lien as landlords 
have in this State, for the collection of rents.” This enact- 
ment seems to make the decision in Foster v. Westmoreland 
the more applicable. 
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According to the views above expressed, the circuit judge 
erred in his charge that—“ even if claimant purchased the 
cotton from Isaac Wade, such purchase would not convey 
any title to claimant, unless it was shown that such sale was 
made under attachment sued out to enforce the alleged lien 
of said Wade.” Ifthe jury believed from the evidence that 
Harvey executed the instrument represented by Exhibit B., 
to secure payment of a debt he justly owed to Wade, and in 
September or October afterwards delivered the bale of cot- 
ton in controversy, a part of the crop made by him that year, 
to Wade, for him to sell and pay the debt due to him, and 
he sold it to Wilson,—these acts conferred upon Wilson a 
title which would enable him to maintain his claim in this 
action, against a plaintiff who was not entitled to have it 
taken from him by attachment. 

The court would have erred also in refusing to give the 
charge marked 4 (6) if it was in writing when asked ; which 
does not appear. 

There was no error in allowing evidence that the instru- 
ment marked Exhibit B., was not executed to secure the re- 
payment of money advanced to make a crop with. Carter 
or his assignors not being parties to it, had the right to prove 
its recitals to be false. 

It was in the discretion of the court to permit the writ of 
attachment and sheriff’s return thereon to be introduced in 
evidence before the retirement of the jury. 

For the errors indicated the judgment of the Circuit 
Court must be reversed, and the cause be remanded. 


Owen wv. McGehee ct als. 
McGehee v. Owen. 
Bill for Contrib ition, ae, 


1. Surety: what creates the relation of. —Where parties desiring to pur- 
chase parts of a tract of land, of unequal quantities, but not ineqval in value 
except as to the difference in quantity, procure one of them to purchase the 
entire tract in his name, they joining in the note for the purchase-money— 
all are jointly and severally bound as principals to the vendor; but as be- 
tween themselves, each is principal only for the share of the purchase-money 
he was bound to pay, and a surety for the remainder. 

2. Contribution; right to—The right to contribution, where one dis- 
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charges more than his just share of a common burden, does not necessarily 
arise from contract, but has its foundation in natural justice ; the principle 
applies not only to the relation of principal and surety, but to that of orig- 
inal contractors, and whenever parties stand in a relation in which equality 
of burdens is equity between them. 

3. Same; right to share in benejits acquired by person bound to contribute 
to another.—W herever persons stand in such relation to a common burden, 
that contribution between them will be compelled, neither can speculate 
on the common liability, and whatever benefits or advantages are acquired 
by one in dealings with the common creditor, enure equally to the benefit of 
all. 

4. Same.—A co-surety who gives his individual note to the common debtor, 
who accepts itin payment and compromise of the debt, is entitled to con- 
tribution from the other sureties for their pro rata share, though he after- 
wards became insolvent, and failed to pay the note to the common debtor. 


5. Contribution, delay in enforcing; when not bar to.—Contribution may 
be refused to a surety, when his conduct has been such as to work injustice 
or injury to the principal or co-sureties; but when injury has not been pro- 
duced by delay, and lapse of time has not worked a bar, mere passiveness in 
asserting his right, will not prejudice a claim to contribution. 


APPEAL from Chancery Court of Lowndes. 
Heard before Hon. H. AUSTILL. 


The opinion states the case. 


DAVID CLOPTON, for Owen. 
ELMORE & GUNTER, for McGehee. 


BRICKELL, C. J.—These are cross-appeals from a de- 
eree rendered by the court of chancery, in a cause wherein 
the appellant, Owen, was complainant in the original bill, 
and defendant in a cross-bill filed by the appellee, Me- 
Gehee. 

The purpose of the original bill is to compel contribution 
from McGehee, for the relief of Owen, who has discharged 
more of acommon obligation than he was bound in equity and 
conscience to discharge, thereby benefitting MeGehee. The 
facts as shown by the pleadings and proof are, that in De- 
cember, 1859, the personal representatives of Haley Hutch- 
inson, under an order of the court of probate of Lowndes 
county, exposed to publie sale, a large tract of land, contain- 
ing more than fourteen hundred acres. Owen, McGehee, 
Watts, and Harrison, each desired to purchase parts of the 
lands, of unequal quantities, neither desiring to purchase the 
entire tract. On the day of, and at the place of sale, it was 
agreed that Owen should in his own name bid off the entire 
tract, and the others would join him in the note for the pur- 
chase-money. Each one was to take the part and quantity 
of the lands he wished, and was to pay a corresponding part 
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of the purchase-money. The lands were bid off by Owen, at 
the aggregate sum of 35,459 66-100 dollars, being 25 25-100 
dollars per acre, and the note of himself, McGehee, Watts 
and Harrison, was given payable to the administrators on 
the first day of January, 1861, with interest from the first 
day of January, 1860. Owen was by the administrators re- 
ported to the court of probate as the purchaser, and the sale 
to him confirmed by the court. Immediately Owen entered 
into possession of 454 27-100 acres of the land, the part and 
quantity he desired to purchase. McGehee took possession 
of 568 45-100 acres, the part and quantity he wished. Watts 
of 240, 36-100 acres, and Harrison of 160, 75-100 acres, 
Some time after the sale, and after each party had taken pos- 
session of the lands he desired to purchase, in the spring of 
1869, a dispute arose between McGehee and Owen, as to the 
amount of the purchase-money each should pay. MeGehee 
insisted his part of the lands was less valuable than the parts 
of the others, and that the agreement was that the lands were 
to be valued, and each should pay according to the relative 
value of his lands as compared to the whole. The result of 
this dispute was that on the 27th of July, 1860, Watts ver- 
bally, and without any new consideration, agreed that for 
his part of the lands he would pay five dollars per acre more 
than the price per acre at which Owen bid off the lands; 
and Owen and McGehee agreed in writing, that Watts’ part 
of the land being valued at this increased price, two persons 
whom they nominated, should make valuation of their parts 
of the land, and determine the amount of the purchase- 
money McGehee should pay. This agreement was left in the 
possession of Watts and was never executed—the valuation 
was not made by the persons named—from what cause does 
not appear. At some other time, but when, it does not ap- 
pear, another agreement in writing was entered into by 
Owen, McGehee and Harrison, by which it was agreed that 
appraisers, whom they selected, should value their respective 
parts of the land, and that each one should pay of the pur- 
chase-money according to the valuation. These appraisers 
determined each one should pay the purchase-money of the 
parts of the lands he had taken. On the seventh day of 
May, 1862, Owen paid on the note for the purchase-money 
of the lands $6,500; on the 19th June, 1862, $13,500; on 
the 3lst March, 1865, $5,041 61-100, making in the aggre- 
gate, $25,041 61-100. On the 20th December, 1862, Me- 
Gehee paid on the note, $10,000, and on the 11th of June, 
1863, the further sum of $900, leaving a balance due on the 
VoL, Lx. 
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note of $8,859 72-100 onthat day. The note by assignment of 
the: administrators of Hutchinson passed into the possession of 
administrators of one Shepherd, and one Slater subsequently 
became possessed thereof. McGehee having advised with 
counsel, having some doubt as to: whether he could safely 
deal with Slater as the owner of the note, and being advised 
that he could, entered into negotiations by which he obtained 
the note, paying three thousand dollars in cash, stock of a 
railroad company, of the nominal value of fifteen hundred 
dollars. This note he has not paid; but judgment thereon 
has been obtained, execution returned no property found, 
and he is now insolvent. The amount due on the original 
note for the purchase-money of the lands, on the first of 
June, 1856, when McGehee by this transaction obtained it 
was $9,733 24-100. At this time Owen was also negotiating 
with SI: ater for the note. There is a conflict in his testimony 
and that of McGehee, as to whether he refused to join the 
latter in taking up the note. McGehee was subsequently 
involved in litigation with one Sutherlin, who claimed some 
right or interest in the note, as to the validity of the transac- 
tion with Slater; and he and Owen were both involved in 
litigation with the heirs of Hutchinson, as to the validity of 
the title to the lands. In this litigation, however, they were 
successful. 

Watts and Harrison each failed to pay any part of the 
purchase-money of the lands, and in 1867, surrendered to 
Owen the parts of the lands they had taken, whereby as be- 
tween himself and McGehee, Owen became bound for their 
parts of the purchase-money. The questions at issue, be- 
tween the parties, are, first, whether Owen shall account for 
Watts’ part of the lands, at the increased price he agreed to 
pay, or only at the same rate per acre at which the whole 
lands were originally purchased ; and, second, whether Mc- 
Gehee can claim the whole amount due on the original note, 
when he obtained it from Slater ; or only the amount he paid 
in money, and the actual value of the railroad stock ; third, 
whether the note for fifteen hundred dollars given by him to 
Slater, which is unpaid, shall as between Owen and himself, 
be computed a payment. 

The chancellor directed a reference to the register to state 
an account between the parties, on each hypothesis, and a re- 
port was made to which each party filed exceptions. Pend- 
ing these exceptions, the parties agreed that the register 
should report, and he did report, that assuming McGehee 
was entitled to a credit for the balance due on the original 
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note for the purchase-money of the lands, on the first day of 
June, 1866, when he acquired it from Slater, Owen would 
stand indebted to him on that day $670 54-100, and compu- 
ting interest to the day of the agreement and report, May 
7th, 1877, it would be $1,257 19-100. On the hypothesis 
that McGehee was entitled to a credit only for the cash paid, 
the actual value of the railroad stock, and his note for fifteen 
hundred dollars as cash, he would then be indebted to Owen 
in the sum of $2,248 51-100 on June first, 1866, and com- 
puting interest up to May seventh, 1877, $4,215 72-100. 

The chancellor was of opinion, that under all the facts of 
the case, Owen had too long delayed his claim for contribu- 
tion, and the right to participate in the benefits of the trans- 
action by which McGehee obtained the original note from 
Slater, and rendered a decree dismissing the original and the 
cross-bill. The original bill was filed on November 17th, 

1875. The litigation with the heirs of Hutchinson was not 
then finally determined. Each party has appealed and as- 
signed errors. 

There is no evidence that there was any inequality in the 
values of the several parcels of the tract of land, further 
than may arise from the difference in quantity. Assuming 
for the present that there was no agreement between the 
parties as to the amount of the purchase-money each should 
pay, the implication of the law would be, that each should 
pay such a portion, as his part of the land bore to the price 
of the whole tract; or, assuming there was an agreement the 
respective parcels should be valued, and each should pay 
the valuation of his part; or that there was an express agree- 
ment that each should pay of the purchase-money according 
to the quantity of his parcel, will not vary the relations sub- 
sisting between the parties. A joint note having been given 
to the vendors for the purchase-money, as to them, all the 
makers were jointly and severally bound for its entire amount; 
all were principal debtors. But as between the makers, each 
was a principal for the share of the purchase-money he was 
bound to pay, and a surety for the remainder.—Brandt on 
Suretyship, § 250; Deitzler v. Michler, 37 Penn. State, 82; 
Stokes v. Hodges, 11 Rich. Eq. 135; Hall v. Hall, 34 Ind. 
314; Crafts v. Mott, 4 Coms. 603; Ch ipman v. Morrill, 20 
Cal. 130; Goodall v. Wentworth, 20 Maine, 322; Fletcher v. 
Grover, 11 N. I. 568. 

Standing in this relation to each other, there ean be no 
doubt, if McGehee or Owen, either, paid more than his share 
of the purchase-money, more than as a principal to the other 
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he was bound to pay, he has a just claim for contribution. 
The claim or right does not depend on contract. There was 
a community of burthen for all the purechase-money beyond 
the amount each was bound to the other to pay as a princi- 
pal. It is a principle of equity, having its foundation in 
natural justice, that when one discharges more than his just 
portion of a common burthen, another who received the 
benefit ought to refund to him a rateable proportion. The 
principle applies not only to the relation of principal and 
surety, but to that of original co-contractors, and whenever 
parties stand in a relation in which equality of burthen is 
equity between them—when one ought not to bear the bur- 
then in ease of the others, “as all are equally bound and 
are equally released,” says Judge Srory, “it seems but just 
that in such a case all should contribute in proportion toward 
a benefit obtained by all, upon the maxim qui sentit commo- 
dum sentire debet et onus, and the doctrine has an equal foun- 
dation in morals, since no one ought to profit by another’s 
loss when he himself has incurred a like responsibility. Any 
other rule would put it in the power of the creditor to select 
his own victim, and upon motives of mere caprice or favor- 
itism, to make a common burden a most gross personal op- 
pression.” —1 Sto. Eq. § 493. 

What may have been the orignal agreement between the 
parties, as to the amount of the purchase-money each should 
pay for the parcel of laud taken by him, it is not material to 
inquire. If it was variant from the subsequent agreements, 
it was competent fur them to alter or modify it subsequently. 
The agreement by which Owen, McGehee and Harrison sub- 
mitted to appraisement their respective parcels of the land, 
with the view of determining the proportion of the purchase- 
money each should pay, and the award of the appraisers, that 
the lands of each were of the same value according to the 
quantity, and each should pay off the purchase-money on that 
basis, fixed the amount each was bound as prineipal to pay. 
When the award of the appraisers is read and construed in 
connection with the agreement, this is its only fair and legiti- 
mate meaning; and if it were not, in the absence of all evi- 
dence that there was any inequality of value in the several 
parcels, and of all evidence of an express agreement that the 
parties should pay in any other proportion, there could be 
no equality of burthen between them, on any other basis. 

The agreement by Watts to pay @ greater price per acre, 
for his parcel of the lands, than that to be paid for the entire 
tract, was not perhaps offensive to the statute of frauds, and 
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may have been binding on him. His whole agreement was 
in parol, and could be waived or modified by parol.—1 Chit. 
Con. 155. If he had paid of the purchase-money, according 
to this agreement, the payment would have enured to the 
equal benefit of the other parties. But not having paid any 
part of the purchase-money, and the others standing as his 
sureties, not for the payment of the purchase-money, accord- 
ing to this subsequent agreement, but according to the quan- 
tity of his parcel of land, at the original price, it is not 
equitable that MeGehee should claim that Owen should ae- 
count for Watts’ parcel at such increased price. The evi- 
dence does not disclose that it was of any greater value than 
the other parcels. When he surrendered it to Owen, it was 
a payment or security operating to the benefit of McGehee 
and Harrison as his co-sureties with Owen. It is not in- 
sisted that there was any agreement that Owen should take 
the land at the increased price Watts agreed to pay, or in 
any other manner than as relieving all from that portion of 
the common burthen Watts ought to have borne, and for 
which they stood in the relation of his sureties. All that 
McGehee can equitably claim from Owen, is full indemnity 
against the liability he had assumed for Watts, and this is 
afforded him, when he is not required to pay any part of the 
purchase-money Watts was originally bound to pay. It was 
never contemplated by either of them to become bound as a 
surety one to the other, and to Harrison, for the price of the 
lands Watts by his agreement subsequent to the purchase, 
promised to pay. If the lands had been of the value Watts 
agreed subsequently to pay, profiting Owen to that extent, 
Owen would have been bound to account for it at that value; 
but that fact not appearing, the equities of the parties are 
fully satisfied, when the lands are applied to relieve them from 
their common liability for Watts. 

[t is undisputed, that prior to the arrangement by which 
MeGehee acquired the note from Slater, Owens’ payments 
were largely in excess of his proportion of the common 
debt, including as parts of his liability the proportions of 
Watts and Harrison for which he became liable by taking 
their several parcels of the land. It is well established, that 
a surety can not speculate on the common liability of him- 
self and his co-sureties. Whatever of advantages he may 
acquire in his dealings with the common creditor, enure like 
securities for the common debt, to the common benefit. It 
is as unjust, to compel a surety to bear more than his just 
proportion of the actual, necessary loss, as it is to compel 
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him to bear the whole burthen of the common debt.—Blow 
v. Maynard, 2 Leigh, 29; Tarr v. Ravenscroft, 12 Grat. 642 ; 
Stallworth v. Preslar, 34 Ala. 505; Brandt, Suretyship, § 250. 

McGehee is not entitled to claim of Owen the whole amount 
of the balance due on the note, when he acquired it from 
Slater, but simply the amount he really paid. The dealings 
between him and Slater, was on the footing that the ultimate 
collection of the claim was doubtful, or could be indefinitely 
procrastinated, if there was a resort to legal remedies. The 
railroad stock was not employed in the payment as of its 
nominal value, but it was accepted as part of the compro- 
mise, into which Slater and McGehee entered. This being 
true, McGehee can not claim that he shall be allowed more 
for the stock than its real value-—Brandt on Suretyship, § 
250. The note of McGehee, though he has not paid it, op- 
erated and was received as a payment of the common debt, 
and entitles him to contribution from Owen, as if it had 
been money.—Brandt on Suretyship, § 249; Pinkston v. Tal- 
iaferro, 9 Ala. 547. 

The delay of Owen in asserting his claim for contribution 
is fully accounted for by the litigation in which he and Mc- 
Gehee were involved in reference to the land, if there was a 
necessity for accounting for it. Contribution may be re- 
fused a surety when his conduct has been such as to work 
injury or injustice to the principal, or to his co-sureties. 
But mere passiveness in asserting his rights, unless the lapse 
of time works a bar; a mere want of diligence, can not pre- 
judice him. 

In this view of the rights of the parties, they have agreed 
the balance due Owen from McGehee on the seventh of May, 
1877, was $4,215 72-100. The legal title to the lands re- 
sides in Owen, and the debt is a lien chargeable on them. 

The decree of the chancellor in 576 dismissing the cross- 
bill must be affirmed. The decree in 575 must be reversed, 
and the proper decree will be here rendered. 


STONE, J., not sitting, having been of counsel. 
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Jacobs «v. State. 
Indictment for Perjury. 


1. Writ of seizure; when justice may issue.—A justice of the peace, after 
exacting proper affidavit and bond in a detinue suit, has jeriediction, depend- 
ent upon the value of the property, to issue a writ of seizure 

2. Perjury; what necessary to constitute.—The materiality to the issue 
or “point of inquiry, which is necessary to constitute perjury, is not confined 
to matters involved in issues of fact formed during the course of the pro- 
ceedings, or where the affidavit can be used as evidence on the trial of i h 
issues; it is enough, if the matter falsely svorn to, is material to the point 
of inquiry at the time it is made. 

8. Same; what sufficient to constitute.—A plaintiff in an action of detinue, 
who is without right or title which will support the action, and who wilfully 
and corruptly swears falsely to an affidavit of ownership, thereby procuring 
an order of seizure from the officer issuing the summons, is guilty of legal 
perjury ; such affidavit, though purely cautionary, and inc: upable of being 
used as evidence at any subseque nt stage of the proceedings, is material to 
the point of inquiry at the time it was made, and tends to the abuse of the 
administration of justice. 

4. Same; what indictment for must show.—Although our statute has dis- 
pensed with many of the allegations necessary in a common law indictment 
for perjury, it still requires, in addition to the general averment of authority 
to administer the oath, that the indictment should set forth the substance of 
the proceedings, that it may distinctly appear that the oath was taken on an 
occasion, in reference to a matter, and before an officer, or court, having 
authority to administer it; an indictment not setting out enough of the pro- 
ceedings to disclose these facts, is insufficient: so also, if it sets out the pro- 
ceedings, and does not disclose that the oath was 1: awfully taken. 

5. Misnomer; when fatal to conriction.—The names of the parties to a 
judicial proceeding, in which the false oath was taken, must be correctly 
stated, that the proceedings may be accurately identified; and if not cor- 
rectly stated, the variance is fatal—as where the suit described in the in- 
dictment was against Cobbs, and that of which the evidence was given was 
against Col). 


APPEAL from Montgomery City Court. 

Tried before Hon. Jomun A. MINNIS. 

The appellant, Isaac Jacobs, was convicted of perjury, on 
an indictment which charged that Jacobs, “in making an 
affidavit in an action of detinue for the recove ry of a yoke 
of oxen and an ox eart, before John C. Hardwick, a justice 
of the peace in and for Montgomery county, and State of 
Alabama, in which I. Jacobs was plaintiff, and C. A. Cobbs 
was defendant, being duly sworn by the said John C, Hard- 
‘wick, justice of the peace, &c., who had authority to admin- 
ister such oath, falsely swore as follows, to-wit :” 
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“The State of Alabama, county of Montgomery. Before 
me, John C. Hardwick, a justice of the peace in and for said 
county, person: ally appe ared I. Jae ‘obs, who being duly 
sworn, de pose th and saith, that the property sued for in the 
complaint of I. Jacobs, to-wit, one yoke of oxen and one ox 
cart belongs to I. Jacobs, the said plaintiff. 

“T, JACOBS.” 

“Sworn to and subscribed before me this, 11th day of 
June, 1878. Joun C. HARDWICK, J. P.” 

“The matter so sworn to being material, and the oath of 
the said Isaac Jacobs in relation to such matters being wil- 
fully and corruptly false,—in this, that said property did not 
belong to Isaac Jacobs, ‘put was the property of Jacobs & 
Carter, a firm composed of Isaac Jacobs and David H. Car- 
ter, against the peace,” «ec. 

On the trial, it was proved that on the 11th day of June, 
1878, defendant made the affidavit set out in the indictment, 
in an action of detinue commenced by him against one C. A. 
Cobb, and there was evidence tending to show that he made 
it for the purpose of securing a writ of seizure of the prop- 
erty sued for. It was also shown that prior to that time, to- 
wit, on the sixth day of June, 1878, one W. D. Carter 
obtained a judgment against the firm of Jacobs & Carter, (of 
which firm the defendant was a member) and that an execu- 
tion issued thereon had been levied on the property, as part- 
nership property, and that the constable who made the levy, 
appointed said Cobb bailee, and left the property in his pos- 
session assuch. It was also shown, that one Shular had the 
oxen in his possession, and was bringing them to Montgom- 
ery to deliver to the defendant; that they gave out on the 
way, and he left them with the said C. A. Cobb to rest, and 
that while said property was in Cobb’s possession, he was 
notified by D. H. Carter, a member of the firm of Jacobs & 
Carter, not to deliver said property to the defendant, but to 
hold it subject to his (Carter’s) orders, and that in conse- 
quence of this notice, the said Cobb did, on the seventh day 
of June, 1878, and prior to the levy, refuse to deliver the 
property to Jacobs on demand, and that afterwards, on the 
11th day of June, 1878, the defendant commenced the deti- 
nue suit before J. C. Hardwick, and made the affidavit set 
out in the indictment. There was evidence tending to show 
that Jacobs purchased the property himself, and ‘after the 
purchase charged the firm therewith. It was also shown 
that prior to the making of the affidavit on which the perjury 
was assigned, Jacobs in a proceeding before an United States 


(29) 
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re had made affidavit that this identical prop- 
erty was the property of the firm. This was substantially 
all the evidence. ‘ 

The defendant, among other charges, requested the follow- 
ing written e hi ire, to-wit: “Ifthe evidence shows th; it the 
action brought before Justice Hardwick was against C. A. 
Cobb, and the indictment alleges that it was C. A. Cobbs, 
then the defendant can not be found guilty under this indiet- 
ment.” The court refused to give this charge, and the de- 
fendant excepted. 

The jury having returned a verdict of “ guilty as charged,’ 
the defendant moved in arrest of judgment, on the following 
grounds : 

“1. Beeause the indictment charges no offense known to 


} lew 
the iiW. 


al Si il d. 

‘3. Because said indictment fails to show that the oath 
assigned as perjury was relevant to any issue in any judical 
proce «lings; or that any judicial action was taken thereon. 

“4, Because said indictment, by its own allegations, shows 


that defendant had the right to make the oath, upon which 
the pe rjur y is ‘ assigne a 

This motion was overruled, and the defendant sentenced 
to two years hard labor for the county. The refusal to give 
the charge requested, and the overruling of the motion in 
arrest of judgment, are now assigned as error. 

J. S.,and Joun GInDRAT WINTER, for Lp pe liant.—The 
oath was immaterial to any issue in the case, and can not be 
the subject of perjury. Its only purpose and effect was to 
procure an order of seizure, and the order being made, the 
nifidavit had served its purpose and wa ‘us officio. It 
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& Carter, a firm of which the defendant was a member. 

Each partner is entitled to the exclusive possession of the 

arinership propel ‘ty, as against a stranger, which Cobbs 

certainly was in this case; and either could bring a suit to 

obtain , OF could defend the p SSessli li. The aflidavit de- 


fendant made, and 
be made 4 mere 
the whole property, subd 


] 3 
by S VDALICE 5 


partner.—See Cross ] v. L 
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indicate that it was designed to be limited to suits in the 
circuit court, yet it is capable of a just application to suits 
before justices, and such application, renders the jurisdiction 
of the justice more beneficial to suitors. We, therefore, 
regard it as a regulation of suit, falling within the operation 
of section 3662 of the Code. 

2. The affidavit, the plaintiff in an action of detinue is 
required to make, serves its purpose, when the order of seiz- 
ure is made. It is purely cautionary—a pledge of good 
faith in the commencement of the suit, required to prevent 
an abuse of the extraordinary power to disturb and displace 
the possession of the defendant, before he has had the oppor- 
tunity of being heard in defense of it, and before judgment 
pronouncing it wrongful. When the order is made, the force 
of the affidavit is exhausted, and it is not evidence in any 
subsequent stage of the suit. To constitute indictable per- 
jury, the matter or thing sworn to, must be material to the 
issue, or to the point of inquiry. The materiality is not, as 
is argued by the counsel for the appellant, confined, when 
the oath is taken in a judicial proceeding, to matters which 
are involved in the issues of fact formed during the course 
of the proceeding. Nor is it essential that the affidavit 
should be capable of being used as evidence on the trial of 
such issues. It is enough, that the matter falsely sworn to, 
is material to the point of inquiry, at the time it was made. 
Oaths are of frequent necessity at the commencement, or 
during the progress of judicial proceedings, which are mat- 
ters of evidence only to procure the exercise of some par- 
ticular power from the court, or from some officer charged 
with the exercise of power, and which can exert no influence 
on the final judgment, or in any subsequent stage of the pro- 
ceeding. Thus, formerly an affidavit to hold a defendant in 
a civil case to bail, may have been false, and may have been 
made at the commencement, or pending the suit; or bail may 
falsely swear, or others may falsely swear as to their sutti- 
ciency; oran aflidavit mav be falsé ly made to procure a writ 
of arrest, or as foundation for proceedings to compel another 
to keep the peace, The foree of the false oath, as matter of 
evidence, is exhausted, when the point of inquiry is deter- 
mined. Yet in each case, the essential qui ality of indictable 
perjury, materiality to the point of inquiry, exis ‘ts.—Hawkins, 
~e 1, chapter ed Pratt v. Priee, 11 Wend. 127; State 

Johnson, 7 Blackf. 49; White v. State, 1S. & M.149. All 
robe false oaths tend to the abuse of the administration of 
justice, and are indictable perjuries, though not affecting the 

Von. LXxt. 
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principal judgment to be rendered in the cause. A plaintiff 
in an action of detinue, who is without right or title which 
will support the action, and who wilfully and corruptly 
swears falsely to an affidavit of ownership, thereby procuring 
an order of seizure from the officer issuing the summons,— 
an order the officer can not withhold, if the plaintiff also 
executes a proper bond, is guilty of legal perjury. 

3. It is said by Mr. Chitty, that “in former times, indict- 
ments for perjury were exceedingly prolix and dangerous.” 
And it seems certain that at common law, it was deemed 
necessary the indictment should with great particularity set 
forth the proceeding in which the oath was taken, and the 
character and jurisdiction of the court or officer administer- 
ing it. Prosecutions for the offense were embarrassed by 
this particularity, and as is recited in the preamble to the 
act of 25 Geo. 2, ¢. 11, § 3, sometimes thereby the guilty 
were enabled to escape unpunished.—2 Russ. Cr. 621; 2 


ww 


Bish. Cr. Pr. § 901. The evil, it was the purpose of that 
act to remove; and it dispensed with the necessity of setting 
out in the indictment the pleadings, or any part of the record 
or proceedings, or the commission or authority of the court 
or person before whom the perjury was committed; declar- 
ing it suilicient to set forth the substanee of the offense 
charged upon the defendant, and by what court, or before 
whom the oath or aflirmation was taken, averring such court 
or such person or persons had competent authority to admin- 
ister the same, with proper averments to falsify the matter 
or matters wherein perjury was assigned. This act was 
adopted in terms by the territorial legislature in 1807, (Aik. 
Die. 118, S ZZ :) and it Vas part of the Penal Code of 1841, 
(Clay’s Dig. 445, § 35.) The present statute is not mate- 
rially variant, and reads: “In an indictment for perjury, or 
subornation of perjury, it is not necessary to set forth the 
pleadings, record, or proceedings, with which the false oath 
is convected, nor the commission or authority of the court 
or person before whom the perjury was committed; it is 
sufficient to state the substance of the proceedings, the name 
of the court or officer before whom the oath was taken, and 
that such court or officer had authority to administer it, with 
the necessary allegations of the falsity of the matter on which 
the perjury is assigned.”—Code of 1876, § 4813. It is said 
by Judge Gaston, the principal effect of the act of 23 Geo. 
2, “was to substitute in the indictment the general averment 
of a competent authority to administer the oath, in the place 
of a specific averment of the facts, showing such authority, 
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allegations of the ‘eine hace may be true, and the affidavit 
may he ave been amen rly extorted by the justice as a con- 
dition on which he would entertain the suit, and issue pro- 
cess for the appearance of the defendant. Or, it may have 
been ignorantly made, to be used as evidence on behalf of 
the appellant on the final trial before the justice. There 
must be an oath authorized by law, and the indictment must 
show it affirmatively. It does not appear from the present 
= tment, that the justice had authority to administer the 
ida ivit, and it could only be made to appear, by the aver 
ment that the appellant had applied for an order of seizure 
under the statute. If such application and order of seizure 
was made, the substance of the proceedings are not stated, 
and the indictment is not in conformity to the statute. 


{. The oceasion of administering the oath must be cor- 
rectly state lin the indictment. The proces ding, if judicial 
in which it was administered must be accurately described, 
so that it is capable of being identified.—2 Chit. Cr. Lav 
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i i . tot « .—Misnomer of a party, if not pleaded, 
is waived, and when it is necessary to plead the judgment, the real party 
may connect himself with it, by ave itof his proper name,—a garnishee 
can not abate the proceeding against him for want of correspondence be- 
tween the name of the plaintiff in the garnishment and in the judgment. 
, a Ntockhholde "2. whe Can not withdraw subscription, or de ny corporate 
eristence.—A subscriber to the capital stock of a bank incorporated by act 


of the lentah ture, (which makes the stock a fund pledged for the security of 
depositors, ) upon condition that cert: in amendments shall be procure d from 
the legislature, and who does not participate actively in an organization then 
made by the subscribers, with a view to the more easy attainment of the de- 
sired amendment, but after the failure to obtain it. pays up a portion of the 
subscription taking a rece ipt purporting to be the act of the bank, and signed 
by the cashier, for so much paid on the subscription, and makes no objec- 
tion to the s ahee quent carrying on of business by the bank, though it was 
done with his knowledge, must be regarded as yielding assent to the pro- 
visions of the charter, and acquiescing in the organization, and can not wie 
draw such assent, to the prejudice of a depositor whose rights hi ad already 
attached, nor to the prejudice of the corporation through whom the right 
may be enforced, after judgment, by garnishment; and besides having dealt 
and contracted with the corporation as such, such subscriber is estopped to 
de ny its Corpor ite existence. 

. Usu? jp tion of Jr anchise : who ee not con, lain of. .—W he enever there 
is a legisl: ative crant, under which corpor: ite existence and power claimed 
could be rightly exercised, no private individual can intervene in a colle — 
proceeding ¢ tocomplain of a breach of the conditions of the grant, or 
usurpati¢ n of such franchises. The State which alone can create, oe 


waive the breach or acquiesce in the usu pation, and the wrong being to the 


State, and not to the individuals, so long as the State remains inactive, the 
individual must also acquiesce. 
*% “.% s . . . . 7 
4. Scine.—The failure of a co ration to organi ior more than two 
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years after its incorporation, or to procure and have paid up the minimum 
amount of capital stock prescribed, before it was authorized to exercise 
corporate powers, is a wrong to the State, in which it may acquiesce or 
which it may waive, and the State remaining inactive, a private individual 
can not complain ; and the corporation itself incurs all its liabilities and is 
estopped from denying them. (Per Bricke.i, C. J.; Stone, J., not sitting, 

and ManninG, J., expressing no opinion on points decided in third and fourth 
head-notes.) 


APPEAL from Montgomery City Court. 

Tried before Hon. Joun A. MINNIs. 

This was a garnishment sued out by the appellee, Mrs, 
Margaret Warner, against the appellants, Lehman, Durr & 
Co., as stockholders of “The Alabama Savings Bank of 
Montgomery,” against which the appellee, in the name of 
Margaret Warren, had, at the July term, 1875, of the City 
Court of Montgomery, recovered judgment, on which execu- 
tion had been duly returned, “no property.” 

The affidavit made for carnishment commences as follows: 

“State of Alabama, Montgomery county. Personally ap- 
peared before, E. H. Metealf, clerk ol the City Court of 
Montgome ‘Ty, John W. W atts, attorney for Margaret War- 
ren alias Warner, who having been duly sworn, deposes that 
he was and is one of the attorneys for the plaintiff, 1 in the 
ease in said City Court of Margaret Warren in the body of 
the writ, and Margaret Warner on the back of said sum- 
mons, against the Alabama Savings Bank of Montgomery,’ 
Xe. 

The affidavit then states that in the suit above men- 
tioned, the plaintiff recovered a judgment; that execution 
was regularly issued thereon, and returned “no property,” 
and that Messrs. Lehman, Durr & Co., a firm composed of 
persons whose names are, stated, are = yposed -and believed 
by affiant, to be indebted to said defendant, as stockholders 
of said defendant or otherwise, or to avaee effects of said de- 
fendant in their hands, and that affiant believes that process 
of garnishment against said firm is necessary to obtain satis- 
faction of said judgment, Xe. 

The writ of garnishment recites that John W. Watts has 
made affidavit, as required by law, that Margaret Warren 
alias Warner, at the July term, 1875, of the City Court of 
Montgomery, recovered a judgment against the Alabama 
Savings Bank of Montgomery, &c., and proceeds in the reg- 
ular form to summon the appellants to answer. 

The appellants, having craved oyer of the aflidavit and 
writ of garnishment, prayed that the writ be quashed, and 
in support thereof pleaded as follows : 

Vol. LXI. 
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“1, It does not appear in said affidavit, by whom the 
judgment therein mentioned was recovered; whether by 
Margaret Warren or Margaret Warner. 

«2. It appears from said affidavit that the suit in which 
judgment was rendered, was brought in the name of Marga- 
ret Warner and not in the name of Margaret Warren alias 
Warner. 

“3, It does not appear in said affidavit, that any judg- 
ment was recovered in the name of Margaret Warner or in 
the name of Margaret Warren alias Warner. 

“4, It does not appear in said affidavit that the suit, in 
which judgment was rendered, was brought in the name of 
Margaret Warner or in the name of Margaret Warren alias 
Warner, and that the writ in this cause is in the name of 
Margaret Warren alias Warner as plaintiff.” 

The appellee demurred, on the ground that it was no an- 
swer to the writ of garnishment, and set up no facts which 
excused a failure to answer. The court sustained the de- 
murrer and required the appellants to answer, and by agree- 
ment the following state of facts was taken as their answer: 

“During the session of the legislature of 1872-3, many 
persons desired to organize the Alabama Savings Bank of 
Montgomery, undér the act of February 12th, 1867, and of 
the act of December 12th, 1864, provided an amendment to 
the charter could pass the legislature. This amendment re- 
lated to the form and character of the certificates of deposit, 
which might be issued by the company, and which was be- 
lieved to be material to the suecess of the company. The 
appellants, by J. W. Durr, one of their firm, agreed in 
writing to subseribe for twenty-five shares of one hundred 
dollars each, of the stock of said bank, and was then told by 
the person who solicited the subscription, that they would 
never be called on for but ten per cent. of the subscription. 
After this agreement to subseribe was signed by others, it 
was believed that they would be more likely to get the 
amendment passed, if there was an organization; and with 
this view a meeting of all who had signed the agreement, and 
of those who had subseribed unconditionally, was called. 
None of the firm of Lehman, Durr & Co., were present at 
this meeting. Directors were then elected, who chose John 
Ii. Gindrat, president, and E. H. Metealf, secretary. At 
this meeting no call was made for payments of subscriptions 
to stock, and this was the only meeting of stockholders ever 
held. 


The legislature adjourned without passing the amendment, 
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Margaret Warren alone, and obtained a judement against the 


posit and interest. The: 
of incorporation, under which the organization of the bank 
was claimed to have been effected, was approved December 
12, 1864, and creates five persons, naming them, “ and their 
associates and successors in office,” a body corporate, under 
the name of the Alabama Savings Bank of Montgomery. 
by the second section of this act, the capital stock is fixed 
at one hundred thousand dollars, with the privilege of in- 
creasing it to five hundred thousand; and it is declared 
“said capital stock shall be a fund pledged for the security 
of the depositors.” Section three of the act declares “ that 
said corporation may go into operation so soon as their capital 
stock is paid in, and not before. There was an act amend- 
atory of the charter, passed in February, 1867, but its pro- 
visions, so far as the questions raised by this record are con- 
cerned, are substantially the same as those of the act of 
incorporation, with the exceptions that the second section of 
the amending act relieves the stockholders of any personal 


, act 


] y Ps 
bank ror the amount of her dl 


liability for the debts of the corporation, over and above 


their stock; and the third section of the incorporating act 
is so amended, as to allow the bank to go into operation so 
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soon as ten per cent. of its capital stock is paid in, and not 


before. 


It was shown that there never had been $100,000 sub- 
ribed for ki id bank, including the amounts agreed 
to be su bed as above s d: and ten per cent. on the 
I or ag? tO be subseribed, had never 
I only one of the corpo- 
} lm } 
| t rend | 
f the jud it 
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Hanris GuNTER, for appellants.—The demurrer to the 
pleas of the garnishees should not have been sustained. The 
iudement against the bank was rendered in favor of Mar- 
garet Warren, and the garnishment suit must be commenced 
and prosecuted in the name of the plaintiff in that judg- 
ment, no matter who may be its real owner.—Jackson v. 
Shipman, 28 Ala. 492. The objection is made and properly 
so, by plea in abatement.—Curry v. Woodward, 50 Ala. 259. 
A garnishment is not an equitable, but a legal remedy, and 
operates only on legal rights, such as the debtor could en- 
toree by action at law.—1 Brick. Dig. 173-5, $$ 276, 313, 
314. The plaintiff has no greater right against the gar- 
nishee, than the defendant had.—Drake on Attachment, §§ 
458, 462. The appellants can make any defense, which 
would have availed them in a suit by the bank against 
them. There never was such a corporation as the Alabama 
Savings Bank of Montgomery, and if there was no such 
corporation, then appellants can not be made liable as stock- 
holders. The act of December 12, 1864, and that of Feb- 
ruary 12, 1867, both expired by limitation long before any 
attempt to organize—and this bv foree of the statute now 
forming section 2025 (1773) of the Code of 1876. It is 
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there provided that if any private corporation, hereafter cre- 
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ated by the General Assembly, or incorporated under any 
law, does not organize, and commence business within two 
years from the date of its ine »rporation, its corporate powers 
cease. There was no attempt to organize, until the winter 
of 1872-3, more than two_years after the last act when the 
corporate powers conf2rred by these acts had ceased to exist. 
The alleged subscription is a contract with the corporation, 
upon the terms of the act creating it.—11 Ala. 450. Until 
there was a legal corporation to make the contract of sub- 
scription with, the contract conferred no rights and created no 
liabilities, unless it was ratified after a legal organization.— 
Valk v. Crandall, Sand. Ch. 179. There never was a legal 
organization, and the contract of subscription never became 
binding onany person. We may go further, and admit for the 
suke of argument, that the acts of 1864 and 1867 were still 
in force, and that a legal organization could be had under 
them. Still, there was no valid organization. The charter 
in each act is granted to five persons, naming them, and it 
was shown that only one of the corporators was present at 
the attempted organization. The grant must be acepted by 


a majority at least of those intended to be incorporated.— 


Ane. & Ames on Corp. (6 ed.) $$ 81, 84, 85. Again the 
original act required all the stock to be paid in, and the 
amendatory act required ten per cent. to be paid, as a con- 
dition precedent to the organization. It was clearly shown 
that neither statute was complied with, and for this reason 
there never was a legal organization. The cases cited by the 
appellee, to show that the appellants can not set up these 
matters, do not apply to a case like this, and apply only 
where there have been dealings with the corporation subse- 
quent to its organization.—See Valk v. Crandall, 1 Sand. 
Ch. 179. 

[t is plain, we think, that when one is garnished as stock- 
holder, he ean show that he subseribed in good faith, and 

i 


paid his ten per cent. as required by the charter; that the 


requisites of a legal organization were never complied with, 
and that after the illegal organization he never in any way 
sanctioned it, or estopped himself from denying its corporate 
existence. Thesubseriber by his subscription admits nothing 
more than the charter asserts; and if that contemplates some 
further act to be done, before a requisition may be made 
upon the subscribers for payments upon their stock, or before 
they are liable to suit, that act must be shown to have been 
done.—Curlisle v. Cuhaba & Marion R. IR. Co., 4 Ala. 76. 
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Watts & Sons, contra.—The matters set up in the pleas, 
were not such as could avail the garnishees. A garnishee 
can not question the ownership of the judgment against the 
defendant-debtor. — Jackson v. Shipman, 28 Ala. 488. 
Neither can he take any advantage of any irregularities or 
defects in the judgment, unless the judgment is void.—See 
1 Brick. Dig. p. 182, § 405; Curry v. Woodward, 50 Ala. 
259. The appellants can not set up in this action any irreg- 
ularities in the organization of the bank. They waived all 
right to do so, and elected to treat the organization as legal 
and valid, when after the adjournment of the legislature, 
which was to pass the amendment, and after it was known 
to them that the amendment could not be obtained, they paid 
ten per cent. on their stock, and took a receipt which on its 
face shows that it was given by one who professed to have 
the right to give it, by virtue of that very organization they 
now seek to assail as illegal and invalid.+ This receipt shows 
that there was no condition to their subscription, and that if 
there was, it was waived.—Lane v. Brainard, 30 Conn. 565; 
Graf v. P.& S. R. R. Co., 31 Pa. St. 489. This payment 
estops them from denying that they are stockholders.— Malt- 
by vu N. W. Ve. RR. R. Co., 16 Md. 422. It is contended 
that the subscription was made after Durr had been told by 
Metcalf that he would never be called on for but ten per 
cent. of the amount subscribed. This remark did not bind 
the bank.—See Smith v. P. R. Co., 30 Ala. 650. Such a 
condition would be directly inconsistent with and repugnant 
to the obligation to take twenty-five shares of $100 each. 
Such a condition would be void.— Downie v. White, 12 Wis. 
176; Blodgett v. Morrill, 20 Vt. 509; Redf. on Railways, § 
48, and note 1, and authorities there cited. 

The requirement, in the acts of 1864 and 1867, as to the 
amount of stock to be paid in, was a condition subsequent— 
the first sections of the acts made the corporators a body 
politic and corporate without conditions, and no stockholder 
can avail himself of such failure, to avoid his obligation, 
Ang. & Ames on Corp. § 777; Duke v. Cahaba Nav. Co., 17 
Ala. oi: Smith v. F, R. CAs. 30 Ala. 650; Sprowl v. Law- 
rence, 33 Ala. 674. In this last case, it is laid down (after 
an elaborate discussion of the authorities), that it is an estab- 
lished principle, that until the forfeiture of a charter is judi- 
cially decreed, neither the forfeiture, nor the cause of it, ean 
be inquired into in another suit; nor can the existence of 
the corporation be questioned, incidentally or collaterally. 
2 Kent, 312, and cases cited ; 13 La. 503; Michles v. Roches- 
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there was one hundred thousand dollars subscribed to its 
capital stock, or, that ten per cent. of it was paid before the 
organization, or prior to the commencement of business by 
it. It is also insisted that the organization which was had, 
and the exercise of corporate power by the bank, were in vio- 
lation of the statute, which inhibits the organization of pri- 
vate corporations after the expiration of two years from the 
date of their incorporation.—-Code of 1876, § 2025. 

The matters of defense against the liability of the appel- 
lants thus presented, are directed against the legality, and not 
the fact of the existence of the corporation. All corpora- 
tions, public or private, are created by law. The power 
which they exercise, the right to exist, is derived from leg- 
islative grant, either under the operation of general laws, 
or from special enactment. They may exist either de facto, 
or de jure. If they exercise corporate power—if they 
possess and enjoy corporate franchises, under color of right, 
as when there is a legislative grant under which these are 
claimed, there can be no doubt, that a private person can not 
be heard to inquire into the legality of corporate existence. 
The corporation must of necessity be presumed to be right- 
fully in possession of the franchise, and rightfully to exer- 
cise the power, which the legislative grant confers. Indi- 
vidual right is not invaded, if the negative is true in fact, 
and there is usurpation. It is the State—the sovereign— 
whose rights are invaded, and whose authority is usurped. 
The individual could not create the corporation—could not 
grant, define, limit its powers; and no grant of these by the 
sovereign can lessen his rights. ‘There can consequently be 
no cause of complaint by the citizen, and no right to inquire 
whether corporate existence is rightful—de jure, or merely 
colorable. There may be usurpation—all the conditions 
which the State may have imposed on its grant of authority, 
may have been violated. The usurpation is of the authority 
of the State—the violation of good faith, is of the faith due 
to the State, and not to any one of the citizens of the State. 
The State may acquiesce in the usurpation, and may waive 
the breach of the conditions on which rightful corporate ex- 
istence depends. Within its sovereign power rests the elec- 
tion of acquiescence, waiver, or disputation. The individual 
can not intervene and exercise this power, and conclude the 
State, as he could not have intervened, and concluded the 
State by the grant of corporate existence and power. The 
grant of the State—the sovereign—can be construed alone 
by the power from which it proceeds, and the sovereign alone 

Vow. LxI. 
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can determine whether there is usurpation, and not then, un- 
til those who claim the right have the opportunity of being 
heard. Of the right they are exercising, it would be as 
odious and unjust to dispossess them, as to disseize the liber 
homo of the common law of his freehold, without due pro- 
cess of law. There wasa legislative charter of the Alabama 
Savings Bank—a color of right for the existence of such cor- 
poration ; and for the exercise of the powers the charter con- 
ferred. It may be conceded, the corporation could not right- 
fully exist, unless it was organized and commenced opera- 
tions within two years from the date of the charter. The 
State imposed the limitation of time, and the State could 
waive it. There was an acquiescence by the State in the 
subsequent organization ; and so long as the State acquiesced, 
individuals had no cause of complaint. There was neither 
loss nor gain to them. So it may have been a condition 
precedent to corporate existence, that the minimum of the 
capital stock, should have been subscribed, and ten per cent. 
thereof paid, before the corporation could exercise corporate 
power. The condition was imposed by the State, and the 
State could waive its performance. The waiver must be pre- 
sumed, until the State intervenes. The corporation incurs 
all its liabilities, is estopped from disputing them, and with- 
out infringing on the rights of the State, an individual can 
not be heard to inquire into the rightfulness of corporate ex- 
istence. It may be the public may sustain injury from the 
usurpation of corporate existence, but it must be presumed 
the sovereign jealous in the imposition of the conditions, 
will be as jealous in resuming the power granted only on the 
conditions which have not been performed. Hence, the rule 
stated in the text books, and recognized by repeated deci- 
sions of this court, that the legality of the existence of a 
corporation, or the question of a forfeiture of its charter, 
if it has once had a legal existence, will not be inquired into 
collaterally, as in suits by or against the corporation in which 
it has legal claims against an individual, or an individual 
may assert legal claims against it.—S. & T. R. R. v. Tipton, 
5 Ala. 787: Duke v. Cahaba Navigation Co., 16 Ala. 272; 
Harris v. Nesbit, 24 Ala. 398 ; Marion Savings Bank v. Dun- 
kin, 54 Ala. 471. In Sprowl v. Lawrence, 33 Ala. 690, the 
principle is stated with clearness: “It is laid down as an 
established principle, that until the forfeiture of a charter 
is judicially decreed, neither the forfeiture nor the cause of 
it can be inquired into in another suit, nor can the existence 
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of the incorporation be questioned incidentally or collater- 
ally.”—Ang. & Ames, Corp. §§ 635, 636. 

But upon another ground, the defences urged by the appel- 
lants can not be sustained. The fact of the existence of the 
corporation is undisputed, as is also the fact that the appel- 
lants contributed to its existence, organization, and transac- 
tion of business. The existence at first may have been in- 
tended as fictitious, though the design was to induce the 
General Assembly to believe it was real, and thereby invite 
favorable legislative consideration of the amendment of the 
charter. Whatever of objection could have been made, if 
any could have been made by the appellants to the validity 
of their subscription on this ground, they could waive; and 
they did waive, when subsequently they made a payment on 
their subscription, aiding to convert the fictitious into a real 
organization, setting the corporation into motion, and per- 
mitting it to exercise its corporate powers. The charter in 
express terms declares the capital stock shall be a fund 
pledged for the security of depositors. To this provision of 
the charter the appellants must be regarded as yielding as- 
sent, when they made the payment on their subscription for 
stock and acquiesced in the organization of the bank, and its 
transaction of business. The right of depositors had at- 
tached, the subscription became a security for them, and the 
appellants could not subsequently withdraw it to their pre- 
judice; nor to the prejudice of the corporation, through 
whom the right may be after judgment enforced by garnish- 
ment. 

It is also too well settled now to be controverted that a 
party who contracts with a corporation, whether it be bya 
subscription for its stock, or by promissory note, bond, mort- 
gage, or other form of contract, is estopped from deny- 
ing the existence of the corporation.—Ang. & Ames Cor. 
§ 636; 1 Redf. Rail. 66, and authorities cited; Eaton v. As- 
pinwall, 19 N.Y. 119. If the corporation had been success- 
ful—if profits had been realized from the transaction of its 
business, the appellants would have reaped a just share. 
The corporation would not have been permitted to deny the 
legality of its existence, and interpose such denial to bar 
the right of the appellants. The estoppel is reciprocal, and 
binds the appellants now that the burthens of the contract 
are to be borne. — 

It is often said that when a corporation sues, its corporate 
‘existence must be shown, if it is controverted. When the 
action is against one contracting with it in its corporate ca- 
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pacity, the contract furnishes the evidence. If the action is 
against a stranger, the user of the corporate power and fran- 
chise, and the color of right afforded by a legislative grant, 
isconclusive. There may be contracts made with a corpo- 
ration, and made expressly dependent on the fact of the 
legality of its organization, and in an action to enforce such 
contracts, the burthen of proving a legal organization may 
rest on the corporation. ‘This case is not of that character ; 
nor is it of that class of cases in which the defense of ultra 
vires is involved. A corporation can not enforce or be made 
liable on a contract, it was without capacity to make, and if 
the contract is without the scope of its powers, neither party 
is estopped from asserting its invalidity.—City Councilv. I. & 
W.R.R.Co.31 Ala. 76; Marion Sav. Bk. v. Dunkin, 54 Ala. 471. 
The extent of corporate power, is a very different question 
from the fact of corporate existence. In the one case, the 
extent of power affects only the corporation, and the indi- 
vidual contracting with it; and they alone have rights or 
interests involved. In the other, the State has the right, 
and the only right to inquire into the legality of corporate 
existence—to construe its own grant—to determine, if there 
is usurpation, whether it will acquiesce in it, or resume the 
power which has been usurped. The City Court did not err 
in rendering judgment against the appellants. 
Affirmed. 


MANNING, J.—I desire not to be understood as expressing 
either assent to or dissent from some of the views and con- 
clusions concerning mere usurpers of corporate franchises, 
presented and asserted in the opinion of the Chief-Justice. 
Some of them appear to me to be questionable. Perhaps, if 
I had leisure to consider the subject thoroughly, my conclu- 
sions might entirely coincide with his. I agree, however, 
that appellants have debarred themselves, according to their 
answer, from denying in this cause, the corporate existence 
of the body organized as the Alabama Savings Bank, set up 
by themselves and others, under the acts of the legislature 
passed to authorize the formation of such an institution, and 
from denying their membership therein, or liability as stock- 
holders to the claim of appellee. 

I therefore concur in the judgment of affirmance. 


STONE, J., not sitting. 
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Turner «. Merkee. 


rh . ° . 
Trover jor ( oOnversion Of Hlorse. 


1. Evidence; adiniss of.—The identity of a horse, described in g 
mortgage as an ‘iron grey colt,’ being in issue, a witness testified that “he 
believed the horse [in detendant’s possession] was the same animal as that 


described in the mortgage, though he could not state of his own knowles 





that it was the same; that the horse had no marks or distinct fe atures, wher 


he could recognize him from any other grey horse, but he believed he was 
the same horse described in the mortgage, and was satisfied he was the 
same,’’—/e/i/: not error to refuse to exc ~* such testimony, in the absence 


of P roof, by cross-examination or otherwise, “ the witness was ignorant 
of u 1e matter about whi ‘ h he te stified, or spoke merely at random. 


Mortaade : wh su] Tent considei tie cliente nema iaie, though ps "7 
i is always a : suflicient consideration to support his mortgage to the cre 
itor to secure the debt; and as to parti S and Pp rivies is as effectual, as if 


made upon an ade quate new consideratio n. 

3. Mortyayge; registration of ; what will not avoid eff ct of. —A mortgage 
duly filed tor record and recorded, will not lose the pri ivileges conferred by 
the registration statutes, because of the failure of the probate judge to prop- 
erly note it in the index, which the law requires him to keep 


APPEAL from Circuit Court of St. Clair. 

Tried before Hon. W. L. WHITLOCK. 

The appe ‘ant, MceFee, brought trover ¢ gainst Turner rs 
the conversion of an “iron grey colt.” A trial was had i 
February, 1877, resulting in verdict and judgment against 
Turner, who reserved exceptions, and brings the case here 
by appeal. 

On the trial, plaintiff offered in evidence a mortgage exe- 
euted to him on the 18th day of January, 1870, by one John 
Collins, which conveyed certain lands and other personal 
property, and “one iron grey colt.” apse instrument recites 
that it is given “as security, for the payment of a certain 
promissory note, executed by said Jol in Collins to said Me 
Fee, on the 23d day of Fe bruary, LS60O, peru one day 
after date, for the sum of $1346,” and provides, in default of 
payment before the first day of January, 1872, that McFee 
might enter and sell, &c. This instrument was duly execu- 
ted and acknowledged, and filed for record and recorded in 
the office of the probate judge of the county on the 8th oi 
February, 1870. The defendant objected, on the ground that 
it was executed without any consideration ; that under the 
instrument, no title or interest in the property therein de- 


VoL, 1x1. 
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scribed passed to the plaintiff, and that said mortgage was 
executed for a wholly past consideration. The court over- 
ruled the objection, and admitted the mortgage in evidence, 
and the defendant excepted. 

Ramsey, a subscribing witness to the mortgage, testified 
that “there was an iron grey horse or an iron grey colt de- 
scribed in said instrument, which he believes to be now in 
the possession of defendant—the one described in the com- 
plaint—but could not state of his own knowledge that it was 
the same horse; that the horse had no marks or distinct fea- 
tures in the way of color, whereby he could recognize him 
from any other grey horse or colt, but he believes him to be 
the same iron grey horse described in the mortgage, and was 
satisfied that he is the same horse.” The defendant “ ob- 
jected to the witness giving his belief as evidence, and 
requested the court to exclude the belief of the witness from 
eoing to the jury as evidence ; which objection the court over- 
ruled, and allowed the belief of the witness to go to the jury 
as evidence,” and defendant duly excepted. 

One Roberts testified that “he knew the grey horse 
mentioned in the mortgage; that he thought it was the 
same horse which is now in the possession of the defend- 
ant, but could not state of his own knowledge that it was.” 
The defendant objected “to this statement of the witness, 
that he thought it was the same horse mentioned in the mort- 
gage, being given to the jury as evidence ; which objection was 
overruled, and the testimony of the witness as stated was al- 
lowed to goto the jury—to which ruling defendant excepted.” 
Mckee never had possession of the horse. The proof 
showed that the mortgage was executed for the considera- 
tion therein stated, without any renewal of the note. The 
“proof alsoshowed that defendant did not obtain the horse 
from Collins, and failed to show when the horse went into de- 
fendant’s possession, but that he obtained possession before 
1875.” There was evidence tending to show that defendant 
converted the horse, and the value thereof. 

Defendant introduced the present probate judge of the 
county, and proposed to prove by him, that notwithstand- 
ing the mortgage was recorded by his predecessor on the 
8th day of January, 1870, “the record of such instrument 
was not mentioned or indexed in the index to the book in 
which the mortgage was recorded, or in any other index 
kept in his office, until the year 1875, after Collins’ death, 
and after parties interested had searched for the same in the 
office, and not until the mortgage was produced, and witness 
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thus enabled to find where it was recorded, was the record 
of it properly indexed in 1875.” On objection of plaintiff, 
the court excluded the proffered evidence and defendant ex- 
cepted. 

The court charged the jury, in substance: Ist, if they 
believed from the evidence that the horse described in the 
complaint, is the horse mentioned in the mortgage, they should 
find for the plaintiff; 2d, that as to the parties and privies 
to the mortgage, or hoes holding under them, the mortg: age 
was not without sufficient consideration, though the note se- 
cured by it was past due and not rene wed, and upon the 
execution of the mortg: ige the le gal title to the paren 
therein described, passe 1d to the Pp aintiff. The defendant 
duly exce pted to the giv ing of each of these charge s, and 
now assigns as error the various rulings to which he ex- 
cepted. 


Joun W. INzeER, and L. F. Box, for appellant. The consid- 
eration for the mortgage was wholly executed and _ passed, 
and not sufficient to support it.—Shaw v. Boyd, 1 Stew. & 
Por. 83; Dockery v. Hall, 9 Ala. 128; 38 Ala. 706; Jack- 
son v. Jackson, 7 Ala. 91; Boyd v. Beck, 29 Ala. 703. The 
opinion or belief of the witnesses was not competent evi- 
dence. Registration operates constructive notice, only when 
made in conformity to the statute. Depositing a mortgage 
for record constitutes notice only so long as the instrument 
itself remains on the file—the fact of deposit ceases to be 
notice after the instrument is taken away. In order to con- 
stitute notice, the mortgage must be properly recorded in 
proper books kept for that purpose. Subdivision 792 of 
Revised Code, directs what must be done to constitute 
proper recording, when it requires direct and reversed in- 
dexes. The failure to index is a breach.of the judge’s bond; 
it is not the fault of the defendant. Without proper index- 
ing there is no recording entitled to the statutory priv- 


ileges. 
JOHN W. BisHop, and BRADFORD & BRADFORD, contra. 


MANNING, J.—This was an action of trover by a mort- 
gagee for a cae claimed as a part of the property conveyed 
by a mortgage-deed of one Collins to him. Ramsey, a sub- 
scribing witness tothe mortgage, which was made five or six 


‘years before, testified that he believed the horse in contro- 


versy was the same animal described in that instrument as 
Vor. LXI. 
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an iron grey colt; that he could not state of his own knowl- 
edge that it was the same horse; that the horse had no marks 
or distinct features in the way of color whereby he could 
recognize him from any other grey horse, but he believed 
him to be the same iron grey colt:or horse described in the 
mortgage, and was satisfied he was the same. Exception 
was taken to the refusal of the court to rule out this evi- 
dence. 

We think the court did not err. <A considerable time had 
probably elapsed since the witness had seen the horse, for 
which reason he may have been reluctant to be positive in 
affirming that about which it was possible he might be mis- 
taken. The subject of his testimony, the identity of a 
horse—was one requiring the exercise of both judgment and 
memory. Ifappellant’s counsel distrusted the witness, they 
ought to have cross-examined him to make it apparent, if 
the fact was so, that he spoke at random. We well know 
that though a horse may have “ no marks, or distinct features 
in the way of color, whereby a person could recognize him 
from any other grey horse ”—yet there is a carriage, an ac- 
tion, a style about such animals, by which those of the same 
color may be known from one another, though the differences 
can not be very intelligibly described toajury. As it is 
generally easy for a defendant who has such an animal, to 
show from whom he got him—and from whence he came, 
such evidence as that given by this witness, ought not to 
have been ruled out without something more being elicted, 
to show that he was ignorant of the matter he testified about. 

The same observations are applicable to the evidence of 
Robinson, “ who testified that he knew the grey horse men- 
tioned in the mortgage, and thought it was the same horse 
now in the possession of defendant.” There being no cross- 
examination, nothing elicited from, or spoken by the witness 
showing that he was testifying ignorantly, there was no error 
in refusing to rule out his testimony. 

It is objected as error, that the mortgage was allowed to 
be introduced as evidence, although it appears therefrom as 
well as by testimony, to have been executed to secure pay- 
ment of a debt past due. This, it is contended, shows that 
there was no consideration to support it; and objection was 
made to it for that reason. This is not a controversy with a 
creditor or bona fide purchaser assailing the mortgage as 
made to hinder and delay or defraud; but it is contended 
that being executed as a security for a past-due indebtedness 
of Collins, the mortgagor, it was not valid against him. 
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The authorities cited do not sustain this proposition, 
They are cases in which a third person without any new con- 
sideration, signed either a note previously made and deliy- 
ered, or a new note or other security, for the payment of 
another person’s pre-existing debt. No case can be found in 
which a man’s own debt has been ruled to be an insufficient 
consideration between him and his creditor, for a mortgage 
or other security received by the latter from his debtor. 

The failure of the recording officer to have the mortgage 
when recorded, properly noted in the index he is required to 
keep, is not to be charged as a fault against the mortgagee, 
Code of 1876, § 2149 (1539). “This statute relieves g 
party who has done all that is devolved upon him by the 
law, from the consequence of the failure of the probate judge 
to discharge his duty, or of the imperfect manner in which 
he discharges it. The conveyance being operative as a 
record from the time of its delivery to the judge, no subse- 
quent mistake of his could deprive it of the operation thus 
given it by law.”—Jins v. Mins, 35 Ala. 25. 

We find no error in the record, and the judgment is af- 
firmed. 


Boykin, Ex’r, ct al. v. Cook, Adm’r. 


Bill in Equity to subject Lands dese nded to Hi ir, &e. 





1. Judgment agtinst pe mal resentative: hen not eridenc ainst 
heir or devisee.—A judgment against the executor on a cause of action against 
the testator, is no evidence of the existence of indebtedness as against the 

4 7 } =i Bs m4 -_ } e } +} = 
heir or devisee, on bill to subject lands devised or descended: but the rule 
is otherwise, where the devisee is executor, and the judgment is against him 





in his representative capacity; for on return of no goods of testator, execu- 
tion could issue us pro) 

2. Judgment; what grossly irreqular.—Judgment to be levied de bonis 
propriis, in a suit against the executor as such, on a cause of action against 
the testator, is grossly irregular, and is properly amended > pro tune at 
a subsequent term so as to make it + wonis testatoris; and the amendment 
when made will relate back to the date of the original judgment. 

8. Same; when void.—A sale of the testator’s lands, devised or descended, 
levied on and sold as his property, under executions so framed as to operate 
only on the executor personally, and issued on a judgment against him in 


his representative capacity, and a deed conveying such title as the defendant 

had as executor in the lands, are utterly inoperative and void. 
4. Purchaser at judicial sale: when not bou hy.—In general a purchaser 

at judicial sale, is bound, though he takes nothing thereby; bu i 


ur 
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subject to the exception that no one will be bound, if the sale is absolutely 
void. aoe ; . : 

5. Same.—The plaintiff in a judgment against the executors, in their rep- 
resentative capacity, who causes'execution issued thereon and operating only 
against them personally, to be levied on lands of the testator, devised or 
descended, and sold as such, bidding the full’ amount of his judgment, and 
receiving a conveyance of all the interest the executors had as such in the 
lands—does not thereby satisfy the debt, the sale and conveyance being void, 
and he not actually realizing anything at the sale. 


APPEAL from Clarke Chancery Court. 

Heard before Hon. A. W. DILLARD. 

Pleiades Brown filed this bill against Francis B. James, 
and Samuel T. Boykin, as executors of Robert D. James, 
deceased, and against the widow, and legatees and devisees 
under the will of said Robert D.—said Francis B. being a de- 
visee also—to subject lands devised, for payment of certain 
judgments, which Brown alleged were subsisting and valid 
claims against the estate. Brown having died pending suit, 
it was revived in the name of Zo. 8. Cook, as his adminis- 
trator. 

The case made by the pleadings and proof was substan- 
tially as follows: 

At the fall term, 1868, of Cireuit Court, Brown obtained 
judgment against the executors, upon a demand against their 
testator, for the sum of $3,750. At the same term, John T. 
Taylor obtained judgment against the executors, upon a de- 
mand against their testator, for $483. At the spring term, 
1869, Solomon Nordlinger obtained judgment against the 
executors, on a cause of action against their testator for the 
sum of $1,500. 

Each of these judgments was entered up, to be levied of 
the goods and chattels, lands and tenements of said Boykin 
ind said James. Brown purchased the Taylorand Nordlinger 
judgments, and they were duly transferred to him. The 
original fi. fa. issued on the Brown judgment commanded 
the sheriff to cause the amount thereof and costs to be made 
“of the goods and chattels, lands and tenements of Samuel 
T. Boykin and Francis B. James, executors of Robert D. 
James, deceased.” The sheriff levied it on certain described 
lands, as the property of Robert D. James, deceased. This 
was not executed for want of time, and a venditioni exponas 
issued, directing the sheriff to sell the lands thus levied on, 
which the writ describes as “the property of Samuel T. 
Boykin, and Francis B. James, as executors of the estate of 
Robert D. James, deceased.” Similar proceedings were had 
on the Taylor judgment. This was done at the instance of 
Brown, and he caused the levies to be made as above stated, 
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At the sheriff’s sales, in July and August, 1869, Brown 
bid the full amount due upon these two judgments, and paid 
the costs. He received deeds to the lands thus levied on, 
from the sheriff, conveying “all the right, title, and estate 
which Samuel T. Boykin and Francis B. James, as execu- 
tors, had,” &c., and the sheriff returned these executions 
“satisfied.” Execution on the Nordlinger judgment was 
not levied, but returned “no property.” Afterwards, on 
Brown’s motion, the Circuit Court amended and corrected 
the judgments nune pro tunc,and entered them up to be 
levied of the goods and effects of the testator. Brown failed 
to obtain possession of the lands. He then moved the Cir- 
cuit Court, in which the judgments were rendered, to set 
aside and vacate the sales and satisfaction of the judgments; 
but the court overruled the motion, on the ground that a 
court of law had no jurisdiction of the matter. 

The prayer of the bill is that defendants be required to 
affirm or disaffirm the sales; that in event of disaflirmance, 
the court will decree the sales were null and void, and re- 
store complainant to his original rights under said two judg- 
ments, and that the lands be condemned for their satisfac- 
tion, &e. 

The answers do not admit, but deny the indebtedness of 
the testator. They allege satisfaction of the judgments by 
reason of Brown’s purchase, under the circumstances above 
stated; that the judgments were illegal and void, and so 
were the executions issued on them, and deny that com- 
plainant is entitled to relief. 

The evidence shows that Robert D. James died testate in 
1860, leaving a large estate in lands and personal property, 
the latter consisting mainly of negroes. The will was duly 
probated and the executors qualified. The personal property 
was divided soon afterwards. Atthe time the bill was filed, 
there was an entire insufficiency of personal assets to pay 
debts, the executors and their sureties were insolvent, and 
the lands were in possession of the widow and devisees. No 
evidence of the existence of the debts was offered, other than 
the records of the judgments. 

The chancellor decreed that complainant was entitled to 
relief, that the sales by the sheriff were void, and the sales 
being void the purchases under them were nullities and no 
bar to the relief sought; and he, thereupon, ordered a refer- 
ence to ascertain the amount due complainant, and what 
lands should be sold to satisfy his claims. 

This decree is now assigned as error. 

VoL. LXI. 
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Warts & Sons, and Jonn Y. KILPATRICK, for appel- 
lants.—The original judgments and executions were voida- 
ble, at most, though lands belonging to the James’ estate 
could not be sold under them; but all the interest the ex- 
ecutors had in them could be sold. Brown caused these 
proceedings to be taken, with his eyes open; and by his acts 
has satisfied the judgments. They stand satisfied on the 
record, and there was no appeal from the refusal of the Cir- 
cuit Court to set aside the sale and the satisfaction of the 
judgments. The proper court to do this, was the court ren- 
dering the judgment.— Tudor v. Taylor, 26 Vermont, 444; 
MeCartney v. King, 25 Ala. 

2. Brown having directed the sale, pointed out the prop- 
erty, and bought himself, in the absence of fraud practised 
on him, can not deny the validity of the sale, or be relieved 
from the consequences of his own negligence or folly.— 
Perkins v. Winter, 7 Ala.; Lampkin v. Crawford, 8 Ala.; 
MeCartney v. King, 25 Ala. 

3. Brown is entitled to no relief on the Nordlinger judg- 
ment. Since the correction of the judgment-entry there has 
been no execution issued returned, and hence no evidence 
that he has exhausted his legal remedies.—35 Ala. 76; 33 
Ala. 137; 16 Ala. 550; 12 Ala. 580. 


Tos. H. PRICE, contra.—The executions, levies and sales 
were void.—4 Ala. 681; 6 Ala. 635; 15 Ala. 681. The 
thing sold was not subject to levy and sale, and unless it 
was, a purchase at judicial sale will not amount to a satisfac- 
tion pro tanto.—Niolin v. Hamner, 22 Ala. 578. Nothing 
was paid in this case but the costs. The heirs and devisees can 
not disaffirm the sales, and hold on to the land; in one min- 
ute proclaiming the sale void, and in the other insisting on 
a credit for a bid made at it. This presents a plain case for 
equity, and the chancellor properly granted relief. It is not 
pretended that the Nordlinger judgment has ever been satis- 
fied, and the evidence shows the insolvency of the only par- 
ties, whom the appellant contends should have been pro- 
ceeded against at law. Such insolvency, is an excuse for not 
pressing legal remedies further. 


STONE, J.—The heirs of Robert D. James, who are made 
defendants to this suit, do not, in their answers, admit the 
existence or justness of the claims sought to be recovered in 
this proceeding, and the result of this is, that the onus was 
east on complainant of proving his demand. The only evi- 
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dence he offered of his several claims, was the record of re- 
coveries in the Cireuit Court, in suits against Samuel T, 
Boykin and Francis B. James, as the executors of the will 
of Robert D. James, deceased. These records were _ evi- 
dence against the other heirs, devisees of Robert D.. James, 
nor against Maria L. James, the widow. In the ease of 
Steele v. Hume s, at the last term, we considered this question, 
and after examining many authorities, we reached the con- 
clusion above announced. We deem it unnec cessary to re- 
examine the grounds of that opinion. There being, in this 
record, no proof of plaintiff’s claim other than the records 
aforesaid, the decree, as against Maria L. James, Robert D, 
James, jr., and Maria C. Boykin, is without any proof to 
support it, and must be reversed. 

jut the suits at law being against Francis B. James, one 


of the devisees under the will, and judgments recovered 
against him, the question, as to him, stands on a different 
footing. Although the suits at law were against him and 


Boykin in their representative capacity, yet, when judgments 
- re recovered, they authorize d executions against them to 

» levied of the goods of their testator, to be administe red; 
ad upon return of such executions, no property f ound, ex- 
ec eae could be issued thereon, de bonis propriis.—Code 

f 1876, § 2620. We hold that these suits and judgments 
raarit de. the existence and amount of the debts, as against 
Francis B. James. This renders it necessary that we should 
determine another question, which has been very fully ar- 
gued, 

These suits were brought, and judgments recovered 
the Circuit Court of Clarke county ; the suits being sever- 
ally in favor of Pleiades Brown, John T. Taylor and Solo- 
mon Nordlinger, and against Samuel T. Boykin and Francis 
B. James, as executors of Robert D. James, deceased. These 
suits were founded on claims against Robert D. James, tes- 
tator: but the judgments were entered, to be levied of the 
gcoods and chattels, lands and tenements of said Samuel T. 
Boykin and-Francis B. James. Francis B. James was one 
of the heirs, and a devisee under the will of Robert D. 
James. The bill avers that Pleiades Brown purchased, and 
became the owner of the judgments in favor of John T. 
Taylor and Nordlinger. On these judgments, so entered de 
bonis propriis, Brown sued out executions, and under his 
directions, the execution in his own favor, and that in favor 
of Taylor were levied on lands which Robert D. James died 
seized, the lands were sold by the sheriff, purchased at the 

Von, LXI. 
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sale by Pleiades Brown, and sheriff’s deeds made to him. 
His bid and purchase were for the full amounts due on the 
two judgments and executions in favor of himself and Tay- 
lor. Subseque nt to this time, and after a fruitless effort to 
obtain possession of the lands under said purchase, on the 
motion of Brown the several judgments were amended and 
corrected nune pro tune, and entered up to be levied of the 
goods and effects of the testator of defendants. Motion was 
then made in the Cireuit Court by Brown to set aside the 
sales and satisfaction of the judgme nts; but the circuit judge 
overrule .d the motion, holding that it m as a proper subject 
for chancery jurisdiction. The present bill was then filed 
by Brown, seeking to avoid the effect of the sale under the 
executions, if effect it had, and to subject the lands of tes- 
tator to the payment of the judgments. 

The bill alleges there are no personal assets of the estate 
of Robert D. James, and that the executors and their sure- 
ties are insolvent. Robert D. James left a widow and three 
children, devisees and legatees under his will, and all of 
them, save Mrs. Boykin, a married woman, are ’ obligors on 
the executorial bond. The bond is in the ’ penalty of three 
hundred thousand dollars, and bears date in 1860. The in- 
ventory and appraisement show a very valuable personal es- 
tate, consisting largely of slaves, but several thousand dol- 
lars of other personal property. These, it appears, were di- 
vided off long before the present bill was filed. We think 
the testimony establishes the insolvency of Boykin, and that 
the other bondsmen were without property, except the lands 
sought to be condemned, which they had acquired under tes- 
tator’s will. 

It is manifest that the judgments first rendered in these 
causes against James and Boykin, to be levied de bonis pro- 
prvis, were not supported by the pleadings, and were grossly 
irregular. The Cireuit Court did right in correcting them ; 
and if there had been an appeal from them to this court, 
they would have been here corrected at the costs of the ap- 
pellant.—1. Brick. Dig. 81, § 178, et seq. It is contended 
for appellants in this case that inasmuch as the plaintiff 
Brown procured the executions on the two judgments—that 
in his own favor, and that in favor of Taylor—to be levied 
on the lands, and himself became the purchaser—thus satis- 
fying said two executions—that works a satisfaction of the 
claim, although Brown took nothing by his purchase. If 
there be nothing in this case to take it without the opera- 
tion of the general rule, the position is well taken.—J/c- 
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Cartney v. King, 25 Ala. 681; Ricks v. Dillahunty, 8 Par, 
134; Worthington v. McRoberts, 9 Ala. 297; Burns », 
Hamilton, 33 Ala. 210; Tudor v. Taylor, 26 Ver. 444; 
Dunn v. Frazier, 8 Blackf. 432; Anderson v. Faulks, 2 Har- 
ris & Gill, 346; Cameron v. Logan, 8 Iowa, 434; Fox 1 
Marsh, 3 W. & Sarg. 444; Dean v. Morris, 4 Lowa, 312; 
Rodgers v. Smith, 2° Carter, Ind. 526; Mellen v. Boatman, 
13 Sm. & Mar. 100; The Monte Allegre, 9 Wheat 516: 
Thompson v. Munger, 15 Tex. 523. This is the gener ral rule, 
but it is frequently one of great hardship. Courts have 
sometimes granted relief against its consequence. — MeGehee 
. Ellis, 4 Littell, 244; Muir v. Craig, 3 Blackf. 293 ; Bick- 
ley v. Biddle, 33 Penn. St. 276; England v. Clark, 4 Seam, 
486. The case of McCartney v. King was one of extreme 
consequences. ‘The rule has this exception. If the sale be 
void, then no one is bound by the purchase and unless the 
plaintiff actually realizes the proceeds, the debt remains un- 
satisfied. 

Amendments of judgments nune pro tune, take effect as of 
the date when the original judgment was rendered. These 
judgments must be treated as if originally rendered against 
James and Boykin as executors of Robert D. James, to be 
levied of the goods and effects of their testator, in their hands 
to be administered. The title to personalty only was in 
them, and that alone was liable to process properly issued, 
and pursuing such judgments. It could furnish no warrant 
for the seizure and sale of lands of the testator, the title to 
which had vested in the heirs or devisees. We have then 
the case of a judgment against representatives in their repre- 
sentative capacity, execution against them, so framed as that 
it could only operate against them personally, and, under it, 
lands of their testator levied on and sold ; levied on and sold, 
not as the property of Francis B. James and Samuel T. Boy- 
kin, but as the property of R. D. James, deceased. The 
deed conveyed only such title as James and Boykin, as exec- 
utors, had in said lands. As executors, they had no title 
whatever which could be levied on and sold ; and so the whole 
proceedings show on their face that no title whatever was 
conveyed thereby. They did not create any cloud on the 
title which had descended, nor did the deed convey, nor as- 
sume to convey any title which might vest in James and 
Boykin personally. Being on its face utterly inoperative, 
we pronounce the deed, and with it the sale under which it 
‘was made, without any legal effect whatever, and void.—Me- 
Clellan v. ‘Lipscomb, 56 Ala. 255. We hold, therefore, that 
VoL. LXxI. 
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the claims asserted in this bill were not cancelled or im- 
paired by Brow n’s purchase at sheriff’s sale. 
Reversed and remanded. 


King v. King et al. 
Bill in Equity to allot Dower, &e. 


1. Dower; of what estate wife dowable. —The use or equity of which the 
widow is dowable, like the le val estate of which she is dow: able, is a use or 
equity re siding in the husband ; if there is no legal estate, no use or equity, 
residing in the husband, the wife is not dowable. 

» Fraudulent conveyence; who can not assail.— A conveyance to hinder, 


delay and defraud creditors, is voidable as to them, but valid as to the par- 

ties to it; and where by such a conveyance the husband, without intending 

any fr: aud on his future wife, divests himself of all estate and use in the lan ds, 

not! Ling ris left out of which dower can be carved; and the future wife claim- 

ing through him at his death, can not dispute the vi alidity of the conveyance, 
* ave a court of equity engraft any use or trus t.on the lands, based on the 
sband’s fraud, out of which to carve dowey. 


APPEAL from Mobile Chancery Court. 

Heard before Hon. H. AUSTILL. 

The appellant, Susan W. King, filed this bill primarily to 
obtain dower in lands, which her husband once owned, and 
also to have his estate settled and distributed. Appellants 
own children and those of her husband by a former wife, are 
made defendants. 

The material allegations of the bill are substantially as 
follows: John W. King and appellant were married in 
Mobile, Alabama, on the first day of June, 1861, and they 
lived together as man and wife until his death, the 17th day 
of February, 1876. No administration has ever been had 
on his estate. Said King, before his second marriage, had 
accumulated property, but by reason of being surety on an 
official bond of one Chamberlain, as tax- collector of Mobile 
county for the year 1845, and of suits pending against him 
on said bond, he took title to the property acquired 
in the names of various persons ; sometimes in the name of 
his first wife, Mrs. Christine King, and sometimes in the 
names of one Hugh Monroe or William Brooks, as trustees 
for the use of his then living children. The bill describes 
each parcel of land purchased by King, makes the deeds to 
the exhibits, and alleges that immediately upon the purchase 
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of each piece of property, John King took possession of the 
same as owner, making improvements and repairs thereon, 
with his own money, and receiving the income thereof, as 
his own; that neither said Monroe nor said Brooks ever had 
or held possession of said land, or in any manner exercised 
any acts of ownership over said property, either as trustees 
or otherwise; that the said Monroe and Brooks received 

said deeds, made to them respectively, with full knowledge 
that John King bought and paid for said lands, with his own 
money, and that the titles were made to them to prevent the 
property being seized, or made liable for King’s liability a 
surety on the official bond of Chamberlain on which he Thad 
been sued; that said deeds were not made, or intended to be 
made, as an advancement to the beneficiaries named therein, 
to the exclusion of King’s after born children, or his widow, 
but that said conveyances were so made to more securely 
protect and keep said property from being seized and sub- 
jected, to the alleged liability on which he was sued, and for 
no other purpose. 

The prayer was, that the Chancery Court would take 
charge of and distribute the property to the parties entitled 
to it; that the property, the titles to which were taken in 
the names of Monroe and Brooks, be decreed to the parts of 
the assets of said estate, and be distributed as such; that 
dower be assigned to complainant in said lands, and for gen- 
eral relief. 

The children of John King by his first wife demurred to 
the bill and assigned thirteen grounds of demurrer to the 
same, and among others; 1, “the bill shows that the pur- 
chase of said property by said King, in the name of and to 
the use of his wife and their living children was to prefer 
them to creditors, with fraudulent intent, and can not there- 
fore, be impeached or set aside by said King, or any claim- 
ing under, by, or through him. 2. Because the complain- 
ant seeks to take advantage of John King’s avowed wrong 
and turpitude, while showing her privity with, and claim 
under him.” 

The chancellor sustained the demurrer and dismissed the 
bill, and his decree is now assigned as error. 


Tompkins & Fait, for appellant. 
STEWART & PILLANS, contra. 


BRICKELL, C. J.—Dower is defined by the statute, as 
“an estate for the life of the widow, in a certain portion of 
VoL. LXI. 
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the following real estate of her husband, to which she has 
not relinquished her right during the marriage : 1. Of all 
lands of which the husband was seized in fee during the 
marriage; 2. Of all lands of which another was seized to 
his use; 3. Of all lands to which at the time of his death, 
he had a perfect ~ ity, having paid all the purchase-money 
thereof.’—Code of 1876, $2232. Dower at common law, 
existed only sts the husband was seized of an estate of 
inheritance, and died in the life of the wife. Three things 
were necessary to its consummation: marriage, seisin of the 
husband, and his death. The seisin must have been of a 
freehold in possession, and of an estate of immediate inher- 
itance in remainder or reversion.—4 Kent. 34-39. The desig- 
nation of dower at common law is thus given by Mr. Bishop: 
“ Dower is that freehold estate which is earved to the widow 
out of the real property whereof the husband was seized at 
any time during the coverture, of a nature to be inherited 
by an issue, which she might have had, being usually made 
to cover one-third of the same for her life, as her right in 
law growing out of the marriage, and his seisin and death.” 
1 Bish. Mar. Women, § 243. The right subsists in virtue 
of the estate of the husband, and is subject to any infirmity 
or incident which the law attaches to that seisin, or either 
at the time of the marriage, or at the time the husband be- 
comes seized. ‘The first subdivision of the statute refers to 
the estates of which the wife was dowable at common law— 
estates of which the husband had the actual beneficial legal 
seisin during the marriage. The second subdivision refers 
to estates of which he had not the legal seisin, but of which 
another was seized to his use—the technical seizure to use 
as known in English jurisprudence.—Harrison v. Boyd, 36 
Ala. 203. The simplest form of which is, “ where the legal 
estate of lands is in A., in trust, that B. shall take the 
profits, and that A. will make and execute estates according 
to the direction of B.”—4 Kent. 316. The third subdivision 
» by the husband, fully completed 
he pure shase-mone y,¢ ‘loth- 
ing him with an unconditional right to demand from the 
vendor a conveyance of the legal estate.—Lewis v. Moorman, 
7 Port. 522; Crabb v. Pratt, 15 Ala 485 ; Boyd v. Harri- 


re 
D on 


refers to eases of pure hase 
at his death, by the payme nt of 





m5 he 


Ala, 533. Tho use, or the equity of which a widow 
is dowable, is, as the legal estate of which she is dowable— 
ause, or equity, residing in the husband. The dower is 


carved from the use or equity, as it is carved from the legal! 


80n, 36 y. 
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estate, and with the remainder or reversion descending to 
the heirs, comprehends the whole use orequity. If there is 
no legal estate, no use, or equity, residing in the husband 
if before marriage, by any conveyance, the one or the other 
is divested, and ‘such conveyance is not intended as a fraud 
on the wife,—if its divestiture is by conveyances intended to 
hinder, delay and defraud the creditors of the husband, the 
wife is not dowable. Thereis no estate—no use—no equity 
residing in the husband from which dower can be carved— 
no estate, use, or equity, which can descend to the issue of 
the marriage.— Whithed v. Mallory, 4 Cush. 138, C onveyances 
in fraud of creditors are not void—they are voidable only at 
the election of creditors, to the extent ‘which is nec essary to 
satisfy their demands, or if the fraud is actual, as to the sub- 
sequent purchasers. As to the debtor instrumental in their 
contrivance and execution, they are as operative, as if they 
were not infected by fraud. He is es toppt dd, is are his heirs, 
or those claiming merely in succession to him, from disput- 
ing their validity. 

The whole theory of the bill filed by the appellant, is, that 
the conveyances of the premises in which she claims dower, 
were fraudulent as to the creditors of her husband, and 
therefore void. They were voidable as to the creditors, but 
not voidable as to the husband, nor as to strangers having 
no right or interest to be affected by them. At the instance 
of the husband, a court of equity could not enforce any trust 
or use for his benefit springing out of these conveyances, 
The maxim in pari delicto melior est 
applies in courts of equity, as well as in courts of law; and 
either court, leaves a debtor guilty of fraud on his creditors, 
to the comsequences of that fraud.— Brantley v. West, 27 Ala. 
542. <As there can be no use or equity recognized in the 
husband in opposition to these conveyances—as such use 

could only be raised by permitting him to allege his own 
pena ., there is no use or equity of which the appellant is 
dowable. The only question really presented is her right of 
dower, and that was properly adjudged to be unfounded. 

Affirmed. 


conditio possidentis, 


Ex parie Knight. 
Application jor Mandamus. 


ol , The court traces the legis- 
lation and practice in this State, in regard to the revision of judgments of 
Vol. LSI. 


n of julgmerts in criminal cases, 
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conviction in criminal cases, down to the passage of the statutes now in 


9 8a nes how judgment in criminal case inwy be revised.—Under the laws 
n now in force, two. re smedies are av’ uil: ible to a def eile ant for the revision of 
judgment of conviction ; each of which has a different field of operation. 

- Sume.—He may obtain such revision, by reserving, in the court of 


original jurisdiction, a question of law for the consideration of the appellate 
art, the reservation distinctly appearing of record; when this is done, no 


rther act of the defen: id ut is necessary to supend the sentence, or to call 





‘nto action the re visory jurisdiction of this court, which under the statute 
nust take jurisdiction of the whole case, and may reverse not only for error 
1s to the question reserved, but for any other error apparent on the record. 
4, Same; how reservation must ¢ -—In such ease, where the ques- 
tion of law reserved arises On the indictment or raling upon a plea, motion, 
r the like, the judgment upon which must appear of record, the reservation 
1ust be distinctly presented on the record; itis not the office of a Dill of 
.xceptions to present su h matter 
5, S ‘vation ) not appeari 
¢ yn mi | by t nhs du 
l eth ter 18s shown th ral, or ean b 
ex ms, the reservation l ) 1 ys 
le at tl of the d ion ¢ 
6. Sume; rely wiv .—When no qu ym of law 
been reserve 1, the defendant m Ly ) 1a revision of the judg nent by 
10n law writ of error. Such writ, however, is grantable only by this 
in term time, or bya judge thereof in vacation, and then only for error 
f law apparent of record; though the writ when granted, operates a suspen- 
cro the telamaniel oxen ‘tion. 
7. Sane: what dues not amount tow reserv ».—Merely excepting to the 
ement of « akelien, and causing that fact to be recited in the judgment- 
entry. is not tantamount to the resvrvat of any question for the consider- 
ion of the appellate court, and furnishes no pre licate for suspension of 
sentence, or the exercise of jurisdiction by this court under the statute. 


APPLICATION for mandamus, upon facts stated in the 
opinion. 


JOHN GINDRAT WINTER, for motion. 


BRICKELL, C. J.—The facts shown by the record, are, 
that at t the February term, 1879, of the City Court of Mont- 
gomery, the appe llant was tried for, and convicted of the 
crime of grand larceny, a felony. No exception was taken 
to any of the rulings of the City Court during the trial, and 
consequently no question reserved for the consideration of 
this court. The jury having returned a verdict of guilty, 
the petitioner moved in arrest of judgment, alleging as ground 
of the motion, the insufficiency of the indictment. The mo- 
tion was ove rraled, and the petitioner excepted as the record 
recites. Thereupon, the court sentenced the prisoner to 
impriso1 iment in the ps nitentié iry ior the term of five years. 
Subsequently, during the term, the petitioner claimed an 
appeal to this « court, which the City Court noted, but re- 
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fused on the motion of the petitioner to suspend the execu- 
tion of the sentence, until the appeal was decided in this 
court. Before the motion for a suspension of the execution 
of the sentence was made, the petitioner had been sent to th 
penitentiary. The present application is for a imandanues, to 
compel the City Court to enter an order suspending exeecu- 
tion, until the appeal is heard and decided. 

A writ of error, at common law, was the appropriate rem- 
edy, by which a party aggrieved by the judgment of an in- 
ferior jurisdiction, could remove the judgment for examina- 
tion into a superior tribunal, having jurisdiction to revise 
it. The writ was defined, as “a commission by which the 
judges of one court, are authorized to examine a record upon 
which a judgment was given in another court, and, on such 
examination, to affirm or reverse the same according to law.” 
Cohens v. Virginia, 6 Wheat. 409. The writ was grantable, 
in civil cases, ex debito justitiace—in criminal cases, ex gratia 
regis.—1 Bish. Cr. Pr. S$ 1188-1202; Lynes v. State, 5 Port. 
236. Until the case cited, there is no instance in this State, 
of the employment of a writ of error, for the examination of 
a judgment in a criminal cause. The Circuit Courts, (or 
City Courts, with concurrent jurisdiction,) by the territorial 
act of 1807, could at their discretion, on a point reserved, 
motion in arrest of judgment, or for a new trial, in any crim- 
inal case, respite the judgment or sentence, and reserve such 
point cr motion for the consideration of the Supreme Court 
at their next succeeding term.—Aik. Dig. 243,$ 22. By the 
act of 1820, the Cireuit Court was prohibited from referring 
to the Supreme Court any question of law, eacept such as 
meey by novel and difficult, and arise tn a ertminal eause, 
Aik. Dig. 257,§ 16. Under these statutory provisions, were 
introduced, all criminal cases, which were examined in this 
court, prior to the case of Lynes v. State, supra, in which a 
writ of error was issued on a presentation of the record of 
the Cireuit Court. 


It is not necessary to trace the history of our subsequent 
legislation. The 10th chapter, of the Sth part, title 5, 
4978-4992, of the present Code, substantially embodies it. 
A writ of error at common law, would lie only for error ap- 


parent on the record—matter of substance. Errors may 
have intervened in the proceedings of the court, upon mat- 
ters arising incidentally ‘in the trial of the cause, as in the 
admission or rejection of evidence, giving or refusing in- 
structions to the jury. The record did not disclose such 
errors, and they were not, of course, examinable on a writ 


Vou, Lx. 
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of error. That such matters might be plac ed upon the re- 
cord, for the examination of the court having cognizance of 
the cause on error, a bill of exceptions was authorized by 
the statute, Westm. 2, 13; Edw. 1, e. 31, which is the 
basis of all subsequent statutes allowing such bills. The 
statute did not extend to criminal, but was in terms con- 
fined to civil cases.— Ned v. State, 7 Port. 187; Browne v. 
State, 8 Port. 458. It was said if such bills were allowed, 
“it would be attended with great inconvenience, because of 
the many frivolous exceptions that might be put in by pris- 
oners to the delay of justice; besides in criminal cases, the 
judges are of counsel with the prisoner, and are to see that 
justice is done him.”—2 Bac. Ab. 114. Express and inde- 
pendent legislation, was necessary, to authorize the judge of 
the primary court to authenticate, or the superior court, to 
notice on error, a bill of exceptions in criminal causes. A 
motion in arrest of judgment in a civil, or criminal cause, 
must be founded on matter apparent on the record, The mo- 
tion is of necessity a part of the record, as is the judgment 
which the court may pronounce on it. In overruling it, the 
ourt of necessity acts in cavifwin, against the party making 
it. It is not, therefore, the function of a bill of exceptions 
to present for revision, the ruling of the court on the motion. 
[t is examinable, on a writ of error, without the aid 

bill of « xceptions. 

The statutes, $§ 4978-4983 of the Code, authorize the de- 
fendant in a criminal cause, to reserve for the consideration 
if the Supreme Court, any question of law arising in any of 
the proceedings. If the question does not distinctly appear 


on the record, if must he reser } by tae bill of ¢ ree ptions, duly 
taken and sign ned by the presiding | ~~ as in civil causes. 
When the question is reserved, it the duty of the clerk, 


within twenty days after the adjournme nt of the court to 
make out a full and aceurate trans ript of the record, attach 
his certificate thereto, and transmit it to the clerk of this 
court. Ifthe question is reserved in a case of felony, judg- 
nent must be rendered, but execution must be suspended until 
the case is decided in this court. If in case of misdemeanor, 
judgment must be rendered, but execution must be sus- 
pended, and the defendant may be admitted to bail. No 
writ of error, no certificate of appeal, nor any process, is 
necessary for the introduction of the cause into this court, 
when the mame of procedure prescribed by these sections of 
the Code, is observed. The reservation of a question, by the 
defendant, for the consideration of this court, is the fact ap- 
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pearing on the record, which calls into exercise the appellate 
and revisory power of the court. The statutes go further. 
and distinguishing between civil and criminal causes, pro- 
vide for a writ of error in the latter causes, while the former 
are examinable only on appeal. The writ can be granted 
only by this court in term time, or, by a judge thereof in 
vacation, and because of error of law apparent on the record, 
The granting of the writ operates a supersedeas of the judg- 
ment of conviction, as does the reservation of a question for 
the consideration of this court. In this class of eases, it js 
the writ of error, which introduces the cause into this court. 

When these statutes are read in the light of the common 
law, and of our former statutes, the legislative intent is man- 
ifest. The intent is to confer on defendants in criminal] 
causes, a plenary right to a revision of the proceedings on a 
judgment of conviction. In pursuance of this intent a right 
to a bill of exceptions is CiVve n—a right which could be con- 
ferred only by express legislation. There is no intent to 
enlarge the appropriate office of a bill of exceptions. Thi 
bill is to be duly tals i, and signed by the 7 dge as im eiril 
causes. The statute authorizing the bill in civil causes, de- 
fines its office, with precision—the introduction on the re- 
cord, of “any charge, opinion, or decision of the court, 
touching the cause of action, and which would not otherwise 
appear of record.” The bill can not in a criminal, as it can 
not in a civil cause, present for revision, any matter which 
would otherwise appear of vecord.— Petty v. Dill, 53 Ala. 641. 

There is a further intent, that the defendant shall have an 
unqualified right to reserve for the consideration of this court 
any question of law, which may arise—whether it is appa- 
rent of record, or can be made apparent by bill of exceptions. 
The question must however be reserved—it must be pre- 
sented for the consideration and decision of the primary 
court, and the fact of its presentation, and its reservation for 
the consideration of this court, must plainly appear on the 
record, or the case will not fall within the provisions of sec- 
tions 4978-4983. Ifitis reserved by bill of exceptions, and 
is of matter appropriate fora bill of exceptions, of course 
the presentation and reservation, will appear from the bill. 
If it is of matter apparent on the record, as a defect in the 
indictment, sustaining a demurrer to a plea in abatement, or 
to pleas of former conviction, or acquittal, or to any other 
plea interposed by the defendant, or overruling a motion in 
arrest of judgment, the fact of its reservation must be shown 
by a plain, distinet recital of the record. Under the former 
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statutes, which authorized the reference to this court of 
questions of law, as novel and difficult, it was necessary that 
the record should show clearly the question referred, whether 
it related to matter of record, or to the rulings of the court 
on matters arising during the trial, and it was the question 
referred, and not other matter however apparent on the re- 
cord, this court could consider.—Holland v. State, 3 Port. 
992: Ned v. State, 7 Port. 187. A reservation of the ques- 
tion for the consideration of this court, as distinctly as a 
reference under the former statutes, we think is contemplated 
by the statute. 

The reservation must be made when the question is de- 
cided by the court adversely to the defendant. The rule 
applicable to exceptions, that they must be reserved at the 


time of the decision complained of, must be applied to a 


reservation under this statute. Otherwise, whether the pro- 
ceedings are to assume an appellate form would remain un- 
known, except to the defendant, and the State would be de- 
nied the privilege of waiving a decision favorable to it. 
rather than to incur the hazard and delay of the appellate 
proceedings. 

The further intent of the statute is a necessary conse- 
quence of the rights conferred—a suspension of the judg- 
ment of conviction, until the decision in this court. This 
court is required to hear and decide criminal causes, in pre- 
cedence of all others. And it must be observed, that when 
the defendant reserves a question for the consideration of 
this court, it does not rest in his power after a judgment of 
conviction, to withhold the question from the court. He 
has no power over the record, and no duty to perform in 
reference to it. With or without his agency, and with or 
without his consent, or in despite of his dissent, the clerk 
must within twenty days after the adjournment of the court, 
send to this court, a transcript of the record, and on the 
filing of this transcript, the cause is here for decision. 

sut if a defendant has not reserved any question for the 
consideration of the court, the common law remedy of a 
writ of error remains to him, and the mode of obtaining it, 
and its operation is regulated by the statutes. It is granta- 
ble by this court in term time, or by any judge thereof in 
vacation, but only for some error of law apparent on the 
record. The statutes thus furnish a defendant in a criminal 
cause, two remedies, for the revision of the judgment of con- 
viction, each having a different field of operation. The first 
is, when in the court of original jurisdiction, he reserves a 
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question of law for the consideration of this court, the reser. 
vation appearing of record, calling into ig omy the revisory 
jurisdiction of the court—the second i , the writ of error 
lying when he has not reserved a ennstbon of law, but there 
is error of law apparent. on the record. In either case, when 
the record reaches this court, the statute imposes the duty on 
the court of rendering “such judgment on the record as the 
law demands.” The court is not confined to the questions 
reserved, as under the former statutes when questions were 
referred, but the whole record is examinable, and if error 
has intervened to the prejudice of the defendant, the judg- 
ment must be reversed.—Code of 1876, § 4990, " 

We have entered into the examination of the statutes, ex- 
tending beyond the necessities of the prese nt case, with the 
hope of ‘directing attention to their provisions, that the prac- 
tice may, in the future, be con formed to them. 

The record does not disclose that the petitioner at the 


time of any decision adverse to him, reserved any question 
for the consideration of this court. The record does recite 
that to the judgment of the court overruling the motion in 
arrest of judgme nt, the defendant exe pt . That judgment 


was not the subj lect of exce ption—a bi 1] of exce ptions would 
not present it for revision. Its correctness or inecorrec tness 
can not rest on matter dehors the record. Excepting, was 
simply objecting to the judgment, and not a reservation of 
the question for the consideration of this court. 

The power of the City Court to suspend the execution of 
the judgment, was not general and unlimited. The power 
of the court to suspend, and the right of the prisoner toa 
suspension, depe nds on the fact which mu t appear of record, 
when the order of suspension is made,—that the defendant 
has reserved a ainelion of law, for the consideration of this 
court. Unless this fact clearly appears, the court can not 
crant the suspension. The reservation must be made at the 
time of the decision of the question—it is the act of the de- 
fendant of which the court must be notified, that it may be 
introduced on the record, and justify the subsequent order 
suspending the execution of the judgment. Giving to the 
eolitial of the vecord, that the defendant « xcepted to the de- 
cision of the court, its largest significance, and it could in- 
dicate no more than that he had a present intention of re- 
serving the decision for the consideration of this court, and 
would carry the intention into effect, thereafter by a bill of 
‘exceptions. It can scarcely mean more, and if it does not, 


VoL. LXI- 
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‘+ means an intent in the future to make the reservation, and 
not a pres¢ nt, actual reservation, complete of itself. 
The City Court properly refused a suspension of the ex- 
ecution of the sentence, and the application for a mandamus 
must be denied. 


May, Adm’r, ef al. v. Kelly, Adim’r. 


. a , . 
Action on Adininistration Bond. 


1. Adm etrators 7 Is . f . ry to maintain action in, by cred- 

f dec —A creditor can not maintain an action at law on the bond 

>on administrator, until his debt or demand is first reduced to judgment 

- decree, by a court of compet jurisdiction ; and such judgment, in the 
nee of fraud. is conclusive against the sureties, as to the existence of 

( debt. 

2, Same: effect o : to diferent sets of sureties.—Whether or 
the judgment would have that effect against sureties subsequently join- 

¢ the administrator in the execution of an additional bond, is immaterial, 

i they do not controvert the existence of the debt, and the only pur- 

ior which the imdg 1ent is offered, is to prove its existence, and the 

vy of the administrator,’ resulting therefrom, to apply assets coming into 
iis hands for the satisfaction of t lebt. 

Administrator ; a b ‘abilities of sureties on.—When 
shortly before the execution of an additional bond, an administrator re- 
ported a sale of the lands of the intestate, and that he had received the pur- 
chase-money, and therein asking authority to make a conveyance, and the 

is confirmed, it not being shown that the money was disbursed before 
the execution of the additional bond, the presumption is, that the money 
remained in the hands of the administrator at the time of the execution of 

e additional bond, and the sureties thereon become responsible for its 
per application. 
a strato l sureties on bon t chargahle with.—An execu- 
r or administrator and the sureties on the official bond, are chargable with 
l value of lands of tl which he failed to rent, when he 
A Lich) € A4ULIE SU 


APPEAL from City Court of Selma. 

Tried before Hon. Jon. HARALSON. 

Thomas Kelly, appellees’ intestate, recovered judgment 
against Moody H. May, as administrator de bonis non of 
Robert Carlisle, deceased, for the sum of $525. Execution 
issued on the judgment, to be levied of the goods and effects 
in May’s hands to be administered, was returned, no prop- 
erty found; thereon, execution was issued against May to be 
levied de bonis propriis, which was returned, no property 
found, on the 19th day of April, 1874. In September, 1875, 
May had been duly required to give, and gave an additional 
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bond, but Robbins was not a party to it. Afterwards, in 
March, 1876, May was required to execute, and did execute 
another additional bond, upon which Robbins, and others 
who were not sued, became sureties. Kelly, in 1877, brought 
suit, alleging that Moody had wasted and maladministered 
the assets, &e., and withheld money which ought to hay 
been applied to payment of execution duly issued on th 
judgment in May, 1876, and returned no property in Novem- 
ber, 1876. 


The cause was tried by the court by consent of the par- 
= , . a . > . . 4 
ties, without the intervention of a jury. 
On the trial it was shown that May became administrat 


of the estate of Carlisle on the 22d of November, 1871, and 
gave bond on that day; that on the 9th of December, 187 
Thomas Kelly recovered a judgment against May as admin- 
istrator, and that executions issued on this jud gment had 
been returned, “no property found ;” that on the 9th of 
September, 1875, May gave an additional bond, under order 
of Probate Court, and, on the 15th of March, 1876, May, 
under a like order, gave another additional bond, on v hicl 
Robbins became surety. 

On the 18th of January, 1876, Ma; ‘reported to the Pro- 
bate Court of Dallas county, in w! ich the administration 
was pe nding, that in pursuance of f the power conferred on 
him by act of the General Assembly, approved February 
26, 1872, he had sold lands belonging to his intestate, situ- 
ate in Chilton county, for the sum of six hundred and four- 
teen dollars, that the purchase-money had been fully paid, 
and asked that the sale be confirmed, and that he be directed 
to make a deed to the purchaser. The court confirmed the 
sale and ordered a conveyance to the purchas ser. It was 
not shown what disposition had been made of the purchase- 
money thus reported to the court. It was shown that the 
estate of Robert Carlisle owned certain lands in Dallas 
county, which would rent for over two hundred dollars a 
year. May had not rented the lands for the year 1876. 
This was all the evidence, and the court found the issues in 
favor of the plaintiff, and further found, that May had 
wasted the assets of the estate of Robert Carlisle, to an 
amount equal to the plaintiff’s judgment, and rendered judg- 
ment against the appellants for the amount due. The ren- 
dition of this judgment is now assigned as error. 


W. M. Brooks, for appellant 


W. R. NELSON, contra. 
VoL. LxI. 
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BRICKELL, C. J.—There can be no doubt, that before a 
creditor can maintain an action at law on the bond of an ex- 
ecutor or administrator, he must first have established his 
debt or demand by the judgment or decree of a court of com- 
petent jurisdiction; nor can it be doubted that such judgment 
or decree against the executor or administrator, in the ab- 
sence of fraud, is conclusive evidence against his sureties of 
the existence of the debt. The appellants admit this to be 
true as to the sureties on the bond, at the time the judgment 
or decree is rendered ; but insist it is true as to them only, 
and not as to sureties who subsequently join the executor or 
administrator in the execution of an additional bond—as to 
such sureties, it is urged, the judgment is res inter atlio: 
acta. The question is not of importance in this case. There 
was no attack on the validity of the judgment—no denial 
that the plaintiff had a just demand against the intestate of 
the defendant, May. The judgment was introduced for no 


1 


other purpose than to prove its existence—the fact of its own 
rendition, and the legal consequences resulting—the duty 
and obligation resting on the administrator to apply the as- 
sets coming to his hands, to its satisfaction. To this extent, 
it was admissible against all the world, strangers, as well as 
parties and privies.—I*reeman on Judgments, § 417; Ansley 
v. Carlos, 9 Ala.;°1 Starkie on Ev. 188, 

Nor is it necessary to inquire whether the sureties on an 
additional bond given by an administrator, are liable for the 
past defaults of their principal, or for such only, as oceur 
after the execution of the bond. The evidence showed that 
the administrator had about two months before the 
execution of the bond on which the suit is founded 
reported to the court of probate, the sale of lands of the in- 
testate, and that he had received the purchase-money to an 
amount exceeding six hundred dollars; and asked a con- 
firmation of the sale and authority to convey to the pur- 
chaser. ‘True, this report is silent as to the time of the pay- 
ment of the purchase-money, but that is immaterial—the 
money must then have been in the hands of the administra- 
tor, or he was not dealing fairly with the purchaser, to whom 
he was bound to return it, if the sale was not confirmed ; 
and it can not be presumed by a waste or conversion of it, 
he had disabled himself from performing the duty. The sale 
was confirmed, and after its confirmation, the money became 
assets, primarily, liable for the payment of debts. Unless a 
waste or conversion is presumed, the money must bave been 
in his hands, when the present bond was executed; for there 
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was no attempt to show that it had been applied in the course 
of administration. Assuming as a fair inference, that the 
money remained in his hands, the sureties on the present 
bond, are bound for its just administration. 

The evidence also showed that the intestate had lands in 
Dallas county unsold, of the probable value of fifteen hun- 
dred dollars, and of the annual rental value of two hundred 
and fifty or three hundred dollars. It was the duty of the 
administrator to have rented these lands. The statute con- 
ferred on him the power, and the power involved the duty ; 
and for loss or damage resulting from a neglect of the duty, 
he and his sureties are liablee-—James v. Faulk, 54 Ala, 184; 
Pearson v. Darrington, 32 Ala. 227. So far as is shown, 
without cause, he had neglected the duty for the year 1876; 
and for loss resulting from it, the sureties on the present 
bond are liable. It was a duty existing when the bond 


was executed, and continuing subsequently during the en- 





tire vear. Adding the value of the rent, to the moneys 
in the hands of the administrator, and there were assets 
sufficient for the satisfaction of the plaintiff’s judgment. 


The City Court so finding, rendered judgment against the 


appellants, and we think its judgment should be affirmed. 


Munter & Faber v. Linn. 


Linn w« Munter & Faber. 





>*)7 ° LL * ri . all “4 7 ‘s ri , : 
bi } wy icy ) Tar 42)? Mortge ge dD. bt, ( ad foi Fore- 
, 
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l t 1ortgag in in ; ud for a sal ! perty, if 
I 3 payment—does not by the general allegation that ‘* from 
i $s made various pay s’’ on the mortgage debt, which 
: "a ; : Cyt 
b l the mortgagee claims, put in issue the right to 
ts for payments, bevond eight per cent. per annum, made to the mort- 
gagee not as credits on the debt, but for forbearance, and to induce him not 
} forec] ter the debt matured 


3. Svine.—Nor in such a case, is the defect of the bill cured, by a consent 
lecree directing the register ‘‘to state on account of the amount due the 
VoL. LXI. 
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mortgagee upon the mortgage debt, allowing him eight per cent. interest 
upon the debt after matt arnt y. and deducting therefrom all sums of money 
paid the mort ree atthe ds ite of th e several payments.”’ Suc h decree, when 






tested and construed with reference to the pleadings, relates only to pay- 
ments made as such, on the debt, and not to usurious exactions paid merely 
for forbearance. 

4, ine yale roperly dis «1.—After final decree settling 
the equities, a party is not entitled as matter of right to have an amendment 
allowed, which authorizes the introduction of proof effecting a different re- 





sult; the bevewe icellor m: ay decline at that stage of the proceedings, to allowit. 
§, Attorney's fees; when may bi é nh irortgage—A stipulation i in 

the mortgage, that the mortgagor, in addition to legal interest, shall pay to 

the mortgagee attorney's fees incurred in collecting the debt will not ren- 


der the agreement usurious; but a reasonable amount only can be collected, 
though a larger sum or per cent. is agreed on. 


APPEAL from Montgomery Chancery Court. 

Heard before Hon. H. AUSTILL. 

The appellants, Mareus Munter and Henry Faber, com- 
posing os firm of Munter & Faber, filed this bifl, in Au- 
gust, 1875, against the appellee, Charles Linn. The bill 
staves in substance, that in January, 1870, appellants were 
indebted to Linn, mainly on account of the purchase of a 
store-house and lot in the city of Montgomery, and in pay- 
ment of a balance due executed three promissory notes for 
$8,500 each, due respectively on the first day of January, in 
the years, 1871, 1872 and 1873, secured by mortgage on said 
property, with power of sale, &ec.; that “orators from time 
to time after the date of said mortgage, made payments to 
said Linn on the said debt, until at this time the balance 
due said Linn, does not exceed the sum of from four thous- 
and to forty-five hundred dollars, while the mortgaged 
property is worth at least twenty-five thousand dollars, but 
said Linn claims that there is due him the sum of sixty-six 
hundred and fifty eight dollars, and under the powers con- 
tained in the mortgage, is proceeding to sell, and has adver- 
tised the property for sale ; you complainants are ready and 
willing to pay the true amount which may be ascertained 
due ; that the mortgaged property should, upon the ascer- 
tainment of the real balance due, be sold, if necessary, fo: 
the payment thereof.” They further aver their willingness 
that a receiver be appointed to take charge of the F pceg 
and receive the rents. The prayer of the bill is for an in- 
junction, restraining Linn from selling the property, and that 
it be referred to the register to take and state an account be- 
tween the parties, ascertaining the balance, if any, due by 
complainants, and that the property be sold to pay such 
balance, unless paid within a reasonable time, to be fixed by 
the court. 
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Linn answered, admitting most of the allegations, but de- 
nying that he wasclaiming more than was due, and averring 
and insisting that there was due at the time of his proposed 

sale, the sum of 56,658.56. By agreement of the e omplain- 
ants, his answer was taken as a cross-bill, asking for 
closure of the mortgage. 

At the May term, 1876 » “by consent of parties in open 
court,” the chancellor decreed that the register “ proceed to 
state an account of the amount due to respondent, Linn, upon 
his mortgage debt, allowing him eight pe r cent. interest upon 
his debt, after maturity thereof, and deducting therefrom all 
sums of money paid to said Linn at the date of the several 
payments, and that he re port at the present term. All other 
juestions are reserved until the coming in of the report.” 


a fore- 


) : ‘ ; 
A reference was had, and considerable testimony taken as 
to the number and amount of payments on the mortgage 


debt. JT h e be ys yny, though conflicting, showed that Mun- 


er & Faber rad, at various times after the debt matured, 
paid “yb certain sums of money, not as credits on the debt, 
but to induce him not to foreclose, and for forbearance, e., 
vhen he was aboutto sell. Linn, however, claimed that the 
items were to cover his expenses in coming to Montgomery 
to confer with them about the matter, and for counsel fees, 
and lon «Ke, 

The register allowed most of these payments, though not 
ull of them, and disallowed one item of credit claimed by 
complainants, and, upon the account as thus stated, found 
that the balance due Linn, amounted to a little over five 
thousand dollars. Both parties excepted to the report. 
Linn’s exception, as to the credits allowed, was on the 
ground that they were “ not established by the evidence be- 
fore the register.” 

The court made a decree, which, after disallowing com- 
plainants’ exception, proceeds as follows: “The main ques- 
tion raised by the exceptions of Linn to the report is, 
whether the register erred in allowing credits upon the mort- 
gage debt on account oi various sums paid by complainants 
to Linn as usurious interest. The court is of opinion that 
complainants did pay the several items described as usurious 
interest, and, while the testimony before the register is con- 
flicting as to whether complainants were allowed credit for 
such items when the third note was paid, the court is of 
opinion that the register was correct in finding that such 
credits were notallowed. It was not the intention of the 
parties that such payments should be received as payments 

VoL. LXI. 
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upon the mortgage debt ; but, the question is, can complain- 
ants get the benefit of such payments under the order of 
reference, and under the pleadingsin the cause? The original 
pill does not raise the question of usury. If complainants 
had set up such a plea, of course, they would have been 
bound to offer the principal sum due, with lawful interest— 
else, the bill would have been demurrable. The court is of 
opinion that unless the plea of usury is clearly presented by 
the pleader, he has no right to raise it before the register on 
a reference such as we are now considering. The second 
and third exceptions of Linn are sustained. His other ex- 
ceptions are overruled. It is therefore ordered that the re- 
port of the register be vacated and set aside. The matter is 
again referred to the register to ascertain and report the 
amount yet due Charles Linn. The register will not give 
credit to complainants in the original bill, on account of the 
sums paid as extra or usurious interest.” 

The complainants, after due notice, asked leave to file an 
amendment, which they then offered. This proposed amend- 
ment avers that they paid Linn at various times, large sums 
of usurious interest, to-wit, $3,000, to induce him not to 
foreclose, and for forbearance at different times, in excess of 
eight per cent. interest, which said Linn refuses to allow as 
a credit; that complainants “are willing to pay Linn, and 
hereby offer to pay said Linn his mortgage debt and legal 
interest, but pray to be allowed credit for all payments with- 
out legal consideration, or in excess of eight per cent. in- 
terest.” The chancellor refused to allow the amendment. 

The register made another report, in obedience to this de- 
eree, ascertaining and reporting the balance due Linn at 
$7,659.72. ‘The chancellor confirmed this report, and de- 
creed a sale, &c., and Munter & Faber appeal. They now 
assign as error the sustaining of Linn’s exceptions to the 
first report of the register, the decree ordering another 
reference ; the confirmation of that decree, and the refusal 
to allow the proposed amendment. 

The mortgage contains among other provisions, the fol- 
lowing: ‘And in case it should become necessary to insti- 
tute legal proceedings for the recovery of the amount of 
said notes or any part thereof, it is further agreed, and the 
said Marcus Munter and Henry E. Faber, hereby covenant 
to pay the fees of attorney-at-law, who may be employed for 
that purpose—such fee to be ten per cent. of the amount 
sued for and recovered.” 

On the last reference to ascertain what was due Linn, no 
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proof was made as to fees of : attorne and nothing reported 
by the register on that account. Th is report was not ex- 
cepted to by Linn, but after its confirmation, he moved the 
chancellor to direct a reference, to ascertain the amount dye 
on that account, but his motion was overruled. 
Linn also appealed, and made a cross assignment of error 
by consent under the rules, asssigning as error, the failur 
and refusal of the court toallow compensation for attorney’s 
fees. ; 


ELMORE & GUNTER, and Watts & Sons, for Munter & 
Faber. 


D. S. Troy, contra. 


MANNING, J.—Appeliants executed to appellee, Charles 
Linn, a mortgage of real estate in Montgomery, with a power 
of sale to secure the payment of a debt to him for borrowed 
money. And he being about to sell the property to pay a 
balance due, they filed their bill praying an injunction to re- 
strain him from doing so, and that an account be taken t 
ascertain the amount really due,—and that a sale of th 
property to pay it, be made under the direction and control 
of the court, complainants alleging that they “ from time to 
time after the date of said mortgage made payments to th 
said Linn on said debt, until at this time the balance due to 
said Linn does not exceed the sum of from $4,000 to $4,500,” 
while he is claiming of them, and about to sell the property 
to raise some $2,000 more. The latter allegations the defendant 
denied: And it being agreed that his answer should be re- 
garded as alsoa cross-bill setting up the mortgage and pray- 
ing its foreclosure or a sale under it, to pay the debt, a age 
by consent was entered, referring it to the register “ to sta 
an account of the amount due to respondent, Linn, upon h 
mortgage debt, allowing him eight per cent. interest upor 
his debt after maturity thereof, and deducting therefrom all 
sums of money paid to the said Linn at the date of the sev- 
eral payments.” 

The sums which, it is contended, ought to have been, but 
Were not credited upon the debt, had been voluntarily paid 
upon agreements entered into from time to time, according 
to the testimony, by way of Jonus, or extra interest for in- 
dulgence in allowing del: ay in payment after the maturity of 
the debt, and not for the purpose of reducing it. It was, in 
fact, usury illegally charged and taken beyond the legal in 

Von, LXI. 
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terest, for the forbearance of the creditor to enforce payment 
of the debt when it became due.—Jatlock v. Mallory, 19 
Ala. 694; Ferrier v. Scott’s Administrator, &e., 17 Lowa, 578. 
But no averment was made in the bill of any such usurious 
dealing or agreements ; nor was arly statement made or par-" 
ticulars given of the sums of money so paid and received ; 
nor was there any prayer that the payments thus made for 
one purpose should by decree of the court be appropriated 
to another. 

The cases in which a debtor seeks to have moneys which 
have been usuriously given and accepted, applied as pay- 
ments upon a debt to his creditor, are generally those, in 
which he, the debtor, is sued. And these cases most fre- 
quently appear in a court of equity, when the suit is brought 
by a mortgagee against his debtor for a foreclosure or sale 
under his mortgage, to pay the mortgage debt. No rules of 
proceeding are better established than that when this is 
done, the defendant debtor can not avail himself of sums he 
has paid for usury, as credits upon the debt, unless he has by 
his pleading, properly and perspicuously charged his cred- 
itors with having usuriously exacted or taken them, and set 
this up as pro tanto defense. The general rule, as stated in 
Tyler on Usuary (p.°458) is, that the debtor “ must in his an- 
swer or plea, both at law and in equity, set up the usury 
specifically, stating distinctly and correctly the terms of the 
usurious agreement and the amount of the usurious premium.” 
And the pleader is cautioned to make this defense, “ bearing 
in mind always, that the courts are more rigid and technical 
in their practice in cases of usury, than in ordinary cases of 
equity jurisdiction.” This has proceeded ina large degree 
from a prejudice against this defense as ‘ unconscientious.” 
And some judges have perhaps, given more weight to this 
prejudice than should be allowed to it, by those whose duty it 
is to dispense justice according to law, with an equal hand. 
But however this may be, the rule that usury must be ee 
cally and particularly set up by pleading, is too well estab- 
lished to be disregarded.— Manning v. Tyler, 21 N. Y. 567; 
N. O. Gas Co. v. Dudley, 8 Paige, 452; Taylor v. Morris, 22 
N. J. Eq. 606; see, also, Duckworth v. Duckworth, 35 Ala. 70. 

Now, appellants, who filed the bill under consideration, 
really occupy a position not so favorable as that of defendants. 
Having delivered to their creditor a mortgage of their prop- 
erty, with a power to sell it, he was proceeding legally by exe 
ecution of this power to obtain satisfaction of the debt, when 
resisting him, they invoke the aid of the chancellor. Of course 

(32) 
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their bill should set forth the grievances in respect of which 
they claim relief. But since they make no complaint of any 
usurious dealing, and do not ask, or show any reason why 
they should ask, that any executed transaction between 
them and their debtor be set aside, all that the court could 
do, or that they pray it should do, is, to have the payments 
they have made to defendant upon the debt duly credited, 
and the property sold under its direction, to pay the balance 
proved to be due. 

It is argued though by counsel for appellants, that what- 
ever might have been the defect in their bill, it is obviated 
by the “consent decree of reference which instructs the 
register in taking the account, to allow to appellee legal in- 
terest from the maturity of the debt, and to deduct ‘there- 
from all sums of money paid to the said Linn, at the dates 
of the several payments. But this means only payments 
that have been made as such upon the debt. The decree 
must be understood as founded upon and limited by the 
pleadings. And there being no complaint in them that ap- 
pellants had paid to their creditor, upon contracts from time 
to time made with him for his forbearance, amounts beyond 
those which by law he was entitled to demand, nor any 
prayer to be released by a decree of the court from such ex- 
ecuted contracts, and to have the moneys so used appro- 
priated as credits upon the debt, the register was not at lib- 
erty to undo the past transactions of the parties, and make 
that application of such moneys. They were not the pay- 
ments upon the debt which he was authorized to take into 
account in ascertaining the balance remaining unpaid. 


The amendment offered to the bill, if sufficient under the: 


rule in its averments and specifications, in our opinion, came 
too late to entitle complainants to have it allowed as a mat- 
ter of right. Ona former day of the term, the chancellor 
had decided the equities of the case made by the pleadings 
and evidence, when he, a second time, referred it to the 
register to take and state the account, and in doing so, in- 
structed that officer not to give credit to complainants in 
the original bill for the sums paid as extra or usurious in- 
terest. The questions in the case, to which the proposed 
amendment related, had been decided by the chancellor, 
after which it was within his discretion to set aside that de- 
cision and permit the amendment, or to refuse to do so. 

We find no error against these ‘appell: ants, and the decree 
as against them must be affirmed. 


Vor. LXI. 
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Note BY REPORTER.—At a subsequent day of the term, 
Messrs. Gunter & Blakey, and Watts & Sons, "petitioned for 
a rehearing on behalf of Munter & Faber, and filed in sup- 
port thereof, the followi ing argument : 


It is evident that there is no discretion in the chancellor 
to refuse an amendment, proper in itself, if it is proposed be- 
fore final decree.—C ode, § 5790. W hat is meant by final 
decree in this statute? ‘The decree rendered by consent of 
the parties, was certainly not a final decree in the cause. 
Was it suc +h a final decree as prevented the complainants 
from the right of amendment? What sort of a decree is 
final so as to cut off the right of amendment, and leave the 
matter in the discretion of the chancellor? It is decided 
that a decree is final for the purpose of allowing an appeal 
to the Supreme Court, when it settles “all the equities be- 
tween the parties.’ es" Brick. Dig. 89, § 85; see, also, 32 
Ala. 13; 24 Ala. 441. 

Now, under this consent decree, were all the equities be- 
tween the parties settled? The main equity in the case was 
in the state of accounts between the parties. The reference 
to the register was necessary to enable the chancellor to de- 
termine and decree the equities between the purties. This de- 
cree of reference determined nothing, except that the register 
should take an account; that he should, in taking the ac- 
count, allow Linn interest on his debt, at eight per cent., 
after the maturity thereof; and that all sums of money paid 
should be credited as of the date of the respective payments. 
All other questions were expressly reserved. 

There could not have been any decree settling all the 
equities between the parties, until the report was made and 
confirmed. Before this was done the amendment was offered. 
The amendment, in its allegations, was certainly a proper 
one, and the only possible objection to its allowance was the 
time at which it was offered. There having been no decree 
settling all the equities, the amendment should have been 
allowed as matter of right, and there was no discretion in 
the chancellor to refuse it—See King v. Avery, 37 Ala. 169. 

Was there any other decree, before the amendment was 
offered, which can be conside red such a final decree? The 
decree of the chancellor on the exceptions to the report can 
not be considered final. The case was submitted to him on 
the exceptions alone. Under such submission, he had no 
right to settle anything except the exceptions to the report 
of the register. Zhe case was never submitted to the chancellor 
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for a decree on th equities of the ease until afte r the amend- 
ment was proposed and rejected, So that the sole question 
on this branch of the case is, was the decree rendered by 
consent in May, 1876, a final decree within the meaning of 
the statute of amendment? . Does this decree settie all th 
equities involved in the case? The state of the accounts 
between the mortgagors and the mortgagee constituted the 
basis on which the equity of the bill rested. How could 
the chancellor settle this equity, except through and on the 
facts reported by the register? Until this report was made, 
he had nothing before him on which he could make a de- 
eree settling the equities between the parties. The matter 
of dispute between the parties was the amount due on the 
mortgage debt. This dispute could not be settled except by 
taking an account, and thus ascertaining the truth of the 
matter. Now, if it besaidthatthe part of the decree which 
directed the register, in taking the account, to allow Linn 
eight per cent. interest on the mortgage debt, after maturity, 
settled one of the equities, still there were other equities, 
which could only be solved on the coming in of the report 
of the register. 

If it be said that the portion of this decree which de- 
clared that, in taking the account, the register should de- 
duct all sums of money paid to Linn at the date of the re- 
spective payments, settled another equity, still there was left 
to be settled the equity which arose from the state of the ac- 
counts, as developed by the report of the register. 

There are but three things settled by this decree :—first, 
that an account should be taken by the register ; second, that 
he should allow Linn eight per cent. interest on the mort- 
gage debt from maturity thereof; and third, that Munter & 
Faber should be allowed all payments as of the dates thereof. 

All other questions are reserved until the coming in of the 
report,” is the express language of the decree. 

This would seem to exclude, expressly, all idea that it was 
to be, or could be, considered a final decree, sett ling “all the 
equities between the parties.” And thus it is demonstrated 
that it is not such a final decree as cuts off the right of 
amendment. If, therefore, there was any necessity for the 
amendment, it was in time, and ought to have been allowed, 
by the imperative injunctions of the statute. 

There are some further matters in this case, to which we re- 
spectfully call the court’s attention: 

‘The decree of the 17th day of May, 1876, was by consent, 
the meaning of which we take is , that its terms were fixed 

Vou. Lx. 
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by the convention of the parties. This convention of the 
agreement of the litigants was made, too, about their own 
matters, concerning which they should be presumed to be 
well informed, and therefore to have understood their own 
purposes and intentions. 

The facts show that these parties each construed the lan- 
guage of the decree in one and the same way, and acted on 
that construction, and if the words might well be so con- 
strued, what right has the court, of its own motion and 
without notice of such purpose, to place a totally different 
a on it, and thus in effect go make a decree of 
its own, in lieu of the real consent decree? Linn’s ob- 
jection a ae allowance of the credits, was because they 
were not established by the proof—not bec ‘ause it was with- 
out the scope of the reference. All the acts of the parties 
show that they construed the decree, as authorizing an 
inquiry into all payments. 

Now, the next question is, does the construction put on 
the consent decree by the parties do violence either to the 
crammatical or legal import of the words of that decree? 

Could not “sums of money” paid to Linn as interest in 
excess of eight per cent. be as welline ‘ude d under the words 

‘sums of money paid to the said Linn,” as “sums of money’ 
aid to him as interest at or under eight per cent.? The 
things to be deducted from Linn’s debt were “sums of 
money paid to the said Linn,” and money received by him 
from the complainants as interest on their debt to him is 
certainly within the possible meaning of the words. 

And, further, can we not even maintain that the most 
probable meaning of the words of the decree is the same as 
that put upon them by the parties and the register, viz., that 
the true direction of the decree to the register was to take 
an account between the parties in which the defendant, Linn, 
should only receive legal interest, and in which the com- 
plainants should have credit for all payments, whether made 
to cancel legal or usurious interest ? 

It should be recollected that the decree was made in a 
cause in which the controversy between the parties was con- 
cerning the allowance or disallowance of eredits claimed by 
complainants and denied by Linn; that the only credits 
about which there was any difference were the usury pay- 
ments ; and that the parties understood and agreed that the 
real questions involved should be considered and determined 
without special pleading ; for the defendant, by agreement, 
was to have the benefit of his answer asacross bill. Un- 
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der these circumstances, to save time, perhaps, it is agreed 
that the register shall report the state of accounts between 
the parties, and it is expressly provided that Linn shall have 
eight per cent. This, under the circumstances, can only be 
construed as meaning that he should not have more than 
eight per cent. on his debt. 

Moreover, usurious payments are payments on the debt, 
in every sense of the word, as much as payments of legal in- 
terest are. It is the agreement, express or implied, of the 
parties which makes the corpus of a debt bear eight per 
cent. interest—and thus this per cent. becomes a part of the 
debt itself. Thegsame agreement, though in this case it 
must be express, makes any extra interest beyond eight per 
cent. also a part of the debt. And when paid, it diminishes 
the debt that much, since the debt by consent was increased 
by the extra interest before the payment was made. 

The payments made, then, inthe way of extra or usurious 
interest, are in every sense of the words payments on th 
debt, and the parties made and received them as such ; but, 
as stated above, the debt itself was increased by the agree- 
ment to pay the evira interest. 

The decree in this case, while carefully providing tha 
the payments of money tothe defendants should be allowed, 
as carefully provides that the debt of the defendants shall 
not be increased by usury. 

But, it is said that the pleadings, as actually filed, did not 
authorize Munter & Faber to insist on usury. Did Munter 
& Faber, in fact, insist on usury ? 

There was no usury in the notes provided for by the 
mortgage, and the mortgage itself expressly prévides that 
each one of the notes shall bear eight per cent. interest after 
maturity. The expressions of this rate of interest after 
maturity is equivalent to a contract between the parties that 
no more or greater interest should be exacted by Linn on the 
mortgage debt, after maturity, for any “ forbearance” or 
delay in collecting or foreclosing the mortgage ; and if Linn, 
after the maturity of the mortgage debt, required a greater 
sum than the legal rate for any “forbearance,” he not only 
violated his contract, but he violaled the Jaw against usury. 

Now, under the decree of the 17th of May, 1876, the com- 
plainants, before the register, simply introduced evidence of 
their payments to Linn on the mortgage debt. They had a 
right, under the decree and under the law, to have all pay- 
ments on account of the mortgage debt or on all contracts 
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for forbearance in collecting it, deducted from the mortgage 
debt. 

A payment, intended as a payment of usurious interest, 
made before the payment of the principal, is to be considered 
as made on account of the debt' for which the debtor is 
legally liable. The law regards all agreements made by a 
debtor not to claim usury, which he has agreed to pay, as 
made under coercion of the creditor, and when paid, the 
payments must be credited on the amount the law allows the 
creditor to collect. ‘The law applies the payments to the debt, 
although they may be made on a usurious agreement for for- 
bearance.— booker v. Gregory, 7 B. Mon. 4380; Farwell v. 
Meyer, 35 Ill. 40; Hunter & Hatch, 45 Ill. 184; Jones v. 
Bond, 8 Smedes & M. 368; Goodhue v. Palmer, 13 Ind. 457 ; 
Knapp v. Briggs, 2 Allen, 551; McAllister v. Jermon, 32 
Miss. 142; Threadgill v. Timberlake, 2 Head, 396; Davis 
v. Converse, 35 Vt. 503; Browning v. Thompson, 13 B. Mon. 
387; Nichols & Bliss v. Bellows, 22 Vt. 581; Shroeppell v. 
Corning, 4 Denio, 236; Dey v. Dunham, J. Johns Ch. 191; 

After a transaction has been in part closed, but the same 
is so far open that the debt is unpaid, acourt of chancery, in 
stating the account, will allow a credit for usurious interest 
previously paid.—See Parmelee v. Lawrence, 44 Ill. 404; 
Ward v. Sharpe, 15 Vt. 118; 35 Vt. 503; Johnson v. 
Thompson, 28 Ill. 352; Ware v. Bennett, 18 Tex. 794; 
Farwell v. Meyer, 35 Ill. 49; Booker v. Gregory, 7 B. Mon. 
430; Fox v. Taliaferro, 4 Munt. (Va.) 243; Cole v. Hills, 
44N.H. 227; Gill v. Rice, 13 Wis. 549; ib. 589. 

In Minnott & Sawyer, 8 Allen, 78, it was held that the 
payment of usurious interest, under a verbal contract, could 
not be deducted in a suit on the note, but it was so held be- 
cause the statute of Massachusetts provided a different 
remedy. 

Our statute expressly declares, “that if any interest has 
been paid, the same must be deducted from the principal.” 

Now, before the register, the complainants, Munter & 
Faber, proved certain payments not credited by Linn on the 
mortgage debt. They had the right to make such proof and 
to have these payments credited, unless there is some valid 
reason why they should not; for they come under the ex- 
press directions of the chancellor to the register. Linn, 
however, objects to the allowance of these payments, because, 
as he says, they were made to him for interest over and 
above the legal interest, exacted by him for and on account 
of “ forbearance ”’ and time given Munter & Faber in col- 
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lecting the mortgage debt and in foreclosing the “Mortgage, 
Then, “it is not Munter & Faber who plead usury; but it js 
Linn, who sets up the usury against the allow: ance of these 
payments as credits on the mortgage debt. But for Linn’s 
suggestion of the usurious contract under which these pay- 
ments were made they must have been applied to the mort- 
gage debt. They were made on account of the mortgage 
indebtedness due by Munter & Faber to Linn. In order to 
avoid the effect the law attaches to these payments, viz., the 
reduction of the mortgage debt to the extent of the pay- 
ments, Linn says “these ‘payments were made to me, in addition 
to the legal interest, in consideration of time, ‘ forbe -arance’ 
given to ‘them, and to prevent me from se ling the mortgaged 
property for the payment of my debt.” Is this any legal 
reason for not allowing the payments as credits on the 
mortgage debt? The register allowed these payments, 
Suppose Linn had sued Munter & Faber on their notes in a 
court of law, _— Munter & Faber had simply pleaded pay- 
ment, or had offered evidence of payment under the general 
issue, as they might have done,—it would not have been 
necessary, in a plea, to aver that these payments had been 
made under a usurious contract, setting forth specifically the 
times and terms; a simple plea of payment would have been 
good. Could Linn have replied, either by formal replica- 
tion or by evidence, that such payments were made to him 
for interest over the legal rate, in consideration of “ forbear- 
ance,” and that they ought not to be allowed as payments 
on the mortgage debt? Could he plead or set up his own 
violation of the law to avoid the effect which the law attached 
to the payments made? The agreement thus made to delay 
the collection—to forbear—was certainly usurious. See 
Mallory v. Matlock, 19 Ala. 694. 

“Were such agree ments to receive the sanction of the law, 
the statues against usury would be, in many cases, perhaps 
the greatest ‘number, utterly impotent to effect the end pro- 
posed.” “Tt has long been settled that cases of usury are 
not confined to precise loans of money, but they extend to 
eases where the relation of debtor and creditor exits.” 
Mallory v. Matlock, supra, page 697. Did not the relation 
of debtor and creditor exist between these parties at the time 
this agreement for “ forbearance”? was made? Were not the 
amounts received in payment as a consideration for delay or 
forbearance in collecting the mortgage debt?) Undoubtedly. 

3ut it is unnecessary to argue this further, for it is conceded 
in the opinion delivered in this case that these payments 
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were made under a usurious contract. This being conceded, 
the statute declares that these payments shall be applied 
to the principal debt, disregarding the usurious contract. 

It must not be overlooked that the notes covered by the 
mortgage were not founded on any usurious contract, and 
there was no usurious interest included in them. If Munter 
& Faber had been sued on them, they could not have pleaded 
usury ; and in such cases, it would not have been necessary 
for them to plead usury in order to have the benefit of pay- 
ments made on the mortgage debt. 


MANNING, J.—However correct in regard to several 
propositions discussed in it the argument for a rehearing of 
this cause may be, yet it does not, we think, meet and an- 
swer the propositions relating to the pleadings and manner 
in which appellants presented their case, upon which the 
opinion and decision of this court were founded. 

It is because the bill does not refer to and assail the agree- 
ments between the parties for postponing foreclosure under 
the mortgage, and does not claim that the extra sums paid 
from time to time, in consideration of such postponements, 
should be applied as payments upon the mortgage debt, that 
those matters were held by us to be not puté#n issue. And 
in respect to the consent decree, as it also did not specify 
what payments were to be credited on the mortgage debt, we 
construed it by reference to the bill upon which it was based, 
as authorizing those payments only to be credited, which 
were made and received as payments upon that debt, and 
not those which had been made in fulfillment of the subse- 
quent collateral usurious contracts for its extension, not 
mentioned in the pleadings. 

In regard to the proposed amendment of the bill, coun- 
sel for appellant insist that it did not come too late. Clearly, 
after the second decree of reference was made, there re- 
mained no further question to be settled for the determina- 
tion of the rights of the parties. Both the bill filed by ap- 
pellants, and the answer of their creditor, Linn, admitted 
and affirmed the existence of the debt of the former to him, 
and of the mortgage to secure it; and in their bill the 
debtors themselves prayed, and their creditor consented that 
the amount of the debt be ascertained, and the mortgaged 
property sold to pay it, under the direction of the court. 
In respect to these matters, both sides concurred. There 
was no question of equity open, except that which related 
to the payments that should be credited. And that was set- 
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tled when the chancellor in his second decree of reference 
said: ‘The register will not give credit to complainants in 
the original bill, on account of the sums paid as extra or 
usurious interest,” which were the sums paid from time to 
time, upon the subsequent agreements for the extension of 
the term of credit and foreclosure. Yet it was one day after 
this determination of that matter, and after the register had 
made his final report under that order—when nothing re- 
mained for the chancellor to do, but confirm the report and 
order the sale—that the application was made so to amend 
the bill, as to throw open the cause for investigation again, 
and upon other issues, from the beginning. Whether this 
should then be done was, we think, a question which the 
chancellur was entitled to decide according to his sound dis- 
cretion. 
Application for rehearing denied. 





The following opinion was delivered on the cross-assign- 
ment of error made by Linn. 


MANNING, J.—In the cross-appeal of Linn in this cause, 
it is assigned as error, that he was not allowed his attor- 
ney’s fees, according to the agreement that “if it should be 
necessary to institute legal proceedings for the recovery of 
the amount of the notes,”? Munter & Faber should pay the 
attorney who might be employed for the purpose, his fees ; 
such fees to be ten per cent. on the amount sued for and re- 
covered.” 

Except in Kentucky, where it is ruled differently, it has 
been generally held that an agreement to pay the reasonable at- 
torney’s fees, to which a lender of money would be put, if 
he should have to sue for it, in addition to the legal interest, 
is not usurious. The creditor, though, would not be per- 
mitted to make a further profit to himself by stipulating for 
a larger sum or per cent. than the reasonable fees he would 
have to pay. In the present case, the compensation of the 
lawyer is put at ten per cent. The contract to pay it was 
made with Linn. No attorney was a party to it, orisa 
party to this cause. The money was payable to Linn for 
his reimbursement of the sum he had paid, or would have to 
pay to his attorney, and constituted a part of what he was 
entitled to recover from his debtors, the amount of which 
the register was ordered to ascertain and report. And since 
it was not proved and included in the amount he reported, 
and the report was confirmed without any exception to it 
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made by Linn, he is thereby concluded. The motion after- 

wards made when the cause was about to be finally disposed 

of, was addressed to the sound discretion of the chancellor. 
Let the decree of the chancellor be affirmed. 


Eslava v. Crampton eé al. 
Bill in Equity to Enjoin Sale under Mortgage. 

1. Bill to enjoin sale under mortgage ; when demurrable—A mortgagor 
seeking to enjoin a sale, under a power in the mortgage, on the ground of 
usury, must either bring the money and interest into court, or must by his 
offer submit himself to the jurisdiction of the court, that it may do complete 
equity between the parties; otherwise, his bill is demurrable. 

2, Same.—Where the bill contains such offer, a decree of foreclosure 
may be made without any cross-bill; and a cross-bill being unnecessary, it 
is immaterial whether a cross-bill was formal, or had been properly put in 
issue. 

8. Receiver; when eric 
closely scrutinized —Where the mortgagor who agreed, in the mortgage, to 
insure the property, pay taxes, and keep it in repair, failed to do so, and 
was shown to be insolvent, this court will not closely scrutinize conflicting 
evidence, as to the value of the mortgaged premises, upon which a receiver 
was appointed. 

4. Same.—Answers prayed to be taken as cross-bill in such a cause, 
whether put at issue or not, authorize the complainants in them to move for 
a receiver. 

5. Brokerage in addition to interest; when will not render loan usurious. 
Where a loan is negotiated through a broker, who, by arrangement with the 
borrower, received commissions for effecting the loan, the fact that the 
broker allowed the lenders to share in such commissions, in order to induce 
them to take the loan, will not brand the transaction as usurious, when it is 
shown that such action on the broker’s part was a mere gratuity, and not 
part of a scheme to avoid the laws against usury. 

5. Usury ; what will not avoid—A mere renewal of the debt or change 
of securities, between the same parties, will not purge the usury; and where 
one shown to have already loaned money to complainant at usurious rates, 
takes another loan and security, which she assails as a mere renewal of the 
old usurious debt with change of security, he must make good his defence 
by clear and satisfactory proof, that the second transaction was not part 
of a device to avoid the usury laws. 


lence as to nec ssity of a pointing, will not he 


APPEAL from Chancery Court of Mobile. 

Heard before Hon. CHARLES TURNER. 

The appellant, Celestine Eslava, filed her bill against W. 
F. Stoutz, A. E. Buck, Manuel Primo and O. L. Crampton, 
the appellees, and sought to enjoin a threatened sale of cer- 
tain property by O. L. Crampton, under mortgages execu- 
ted to him by appellant. The bill charged that the appel- 
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lant, some time in the year 1870, commenced borrowip 
money from Wm. F. Stoutz, and that during that year she 
borrowed various sums from him at rates of interest, Vary- 
ing from twenty to twenty-four per cent., and that in June 
1872, she executed a mortgage to secure said indebtedness op 
a certain piece of property belonging to her, known as the 
Walsh, Smith & Co. store. 

There were two mortgages on this piece of property, and 
W. F. Stoutz represented to appellant that he was anxious 
to have the mortgage to him paid and settled, and he could 
borrow for her from O. L. Crampton, fifteen thousand dol- 
lars, at twelve per cent. interest—twelve thousand five 
hundred dollars to be paid at once and twenty-five hundred 
dollars shortly. The bill then charges that the appellant 
consented to this, and upon the report of Stoutz Bros., g 
firm composed of Wm. F. and F. A. Stoutz, that Crampton 
had loaned the twelve thousand five hundred dollars, she 
executed to Crumpton on the 7th day of June, 1872, a mort- 
gage, on property other than the Walsh, Smith & Co. store, 
for twelve thousand five hundred dollars, and at the same 
time executed and delivered to Crampton three notes for 
forty-five hundred dollars each, said notes being nominally 
for the sum of twelve thousand five hundred dollars, and 
one year’s interest at eight per cent. Both notes and mort- 
gage had one year to run. Onthe 6th day of July, 1872, 
she executed another mortgage on the same property to 
Crampton for the sum of twenty-five hundred dollars, and 
at the same time she gave three notes for nine hundred dol- 
lars each, due one vear after date, said notes being likewise 
for the nominal loan of twenty-five hundred dollars and 
eight per cent. interest thereon. The bill then charges that 
the mortgages do not speak the truth, and that Crampton 
never in fact lent more than ten thousand dollars, and the 
arrangement was a device and contrivance by which to ob- 
tain a better security for the debt due W. F. Stoutz, and 
that all parties had the notes and mortgages executed as 
shown above, in order to conceal the real loan then made. 
[t is alleged that under this arrangement, five hundred dol- 
lars of the amount covered by the notes were never paid, 
but that the same was put in the shape of a commission to 
F. A. Stoutz, for negotiating said loan; that the other five 
thousand dollars was in fact nothing but the old usurious 
debt due W. F. Stoutz and secured by a third mortgage on 
the Walsh, Smith & Co. store, and the reputed loan of fifteen 
thousand was really a device on the part of W. F. Stouts 
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and F. A. Stoutz, who were brothers, to secure a mortgage 
on the property now in controversy, in place of the third 
mortgage described above. Each of the mortgages to 
Crampton bound appellant to keep the mortgaged premises 
in repair, to insure the same for the ‘benefit of the mort- 
gagees, pay the taxes accruing, and each contained a power 
of sale in default of the payment of the notes secured by 
them. It was also alleged that under the power of sale, 
Crampton had advertised the property, and announced his 
intention to sell the same to pay the mortgage debt. Sworn 
answers were required, and each defendant so answered. 

A. E. Buck in his answer denied any knowledge of the 
usurious loans to appellant by W. F. Stoutz, and alleged 
that he was applied to by F. A. Stoutz to loan appellant 
some money, to be secured by the mortgages attacked in this 
ease; that by the consent of his wife, Ellen B. Buck, he 
invested money belonging to her to the extent of one-third 
of the loan, secured by the two mortgages to Cramption, 
and that he received from Crampton two notes of appel- 
lant, one for $4,500 and the other for $900; that the papers 
were prepared and produced signed and acknowledged by 
appellant, by F. A. Stoutz, who acted for her in all the nego- 
tiations in every way; that the money was paid over to F. 
A. Stoutz as her agent. The answer then alleged that 
though there are two mortgages, they are parts and parcels 
of one transaction, and that by express understanding with 
Buck and Crampton, F. A. Stoutz held back $2500 to clear 
an encumbrance on the property, in the shape of a tax title 
held by one Wilson, they being unwilling to loan the whole 
amount until the matter was settled; that the tax title was 
purchased by F. A. Stoutz as agent for appellant, and the 
balance of the loan was then secured by the mortgage dated 
on the 6th of July, 1872. He denies that there was any 
contrivance on his part to disguise any usurious transactions 
with W. F. Stoutz, or to aid him to obtain better security 
for his debt, and alleges that he understood at the time that 
out of the money paid to IF. A. Stoutz, said Stoutz, acting 
for appellant, had paid off the old mortgage held by W. F. 
Stoutz, and that said W. F. Stoutz would take a third inter- 
est in the mortgages to Crampton. He denies all usury in 
the debt secured by the Crampton mortgages, and alleges 
that the notes held by his wife represent the money actually 
loaned and legal interest thereon, and that the transaction 
was bona fide and legal. He sets up the failure of the mort- 
gagor to pay taxes on the mortgaged premises, or to keep 
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the same in repair, and insured for the benefit of the mort. 
gagee as required to do by the mortgages, and alleges that 
Crampton had been compelled to pay insurance on the prem- 
ises, the parties interested in the mortgages furnishing the 
means. He prays that a foreclosure in favor of Ellen B, 
Buck, if she be made a party, and a sale of the property un- 
der the direction of the court. Incorporated in his answer 
is ademurrer, assigning two causes: Ist, “That Ellen B, 
Buck is not made a party defendant,” and, 2d, “For want of 
equity, as the complainant does not offer to pay any sum 
whatever, not even the money she admits to be due.” 

The answer of William I. Stoutz gives the same accounts 
of the execution of the Cramption mortgages as set forth in 
the answer of A. E. Buck; denies that he had any connec- 
tion with the negotiations resulting in the loan secured by 
said mortgage, except to furnish one-third of the considera- 
tion money of the mortgages, and alleges that the transactions 
were in all respects legal and bona fide. He further denies 
any agreement to disguise any usurious transaction, or that 
the Crampton mortgages are tainted with usury, and alleges 
that the mortgage held by him on the Walsh, Smith & Co, 
store, the consideration of which he admits was money loaned 
appellant at twenty to twenty-four per cent. a year, “had 
been fully paid out of moneys paid to F. A. Stoutz by 
Crampton and Buck, and afterwards said money was rein- 
vested by W. F. Stoutz in the new loan and security; that 
the sum so paid was credited on the books of F. A. Stoutz, 
to Crampton as part of the fifteen thousand dollars; that 
there was no connnection between the mortgage held by him 
on the Walsh, Smith & Co. store and the Crampton mort- 
gages, except in investing the money received on the old 
mortgage in the new loan.” He alleges that he did not 
receive the note for forty-five hundred dollars until after he 
had cancelled and delivered the mortgage on the Walsh, 
Smith & Co. store to the agent of appellant, and that he did 
not receive the nine hundred dollar note until a month after- 
wards. Attached to his answer is an account between F. 
A. Stoutz and appellant, marked “special account,” in which 
F. A. Stoutz charges himself, under date of June 7, 1872, 
with “cash of O. L. Crampton, $15,500,” and on the same 
day claims credit for “commissions, 4 per cent.” $500, and 
for “cash paid W. F. Stoutzin full,’’ $4500. 

He further avers that “the original real parties in interest 
‘in said mortgages, were said O. L. Crampton, Mrs. Ellen 
B. Buck, wife of the Hon. A. E. Buck, and your respon- 
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dent.’ The breach of the conditions of the mortgages in 
relation to keeping the mortgaged property insured and 
repaired, and the taxes thereon paid, is averred ; the answer 
then prays that the mortgages given to Crampton be fore- 
closed for the benefit of the parties secured by it. ' A demur- 
rer is also incorporated in this answer, for want of equity, 
“as the said complainant does not offer to pay the sum due 
or any part thereof, and does not offer to pay even the sum 
she admits to be due.” 

Crampton’s answer denies any knowledge of the usurious 
transactions between W. F. Stoutz and appellant, or of what 
was the consideration of the mortgage held by Stoutz on the 
Walsh, Smith & Co. store, and avers that pending the nego- 
tiations, which resulted in the making and delivery of the 
two mortgages to him, he heard that there was such a mort- 
gage, but he was informed before said mortgages were actu- 
ally made, that said mortgage was paid and cancelled, out 
of the money paid to F. A. Stoutz, by himself and Mrs. 
Buck; that W. F. Stoutz had become interested to the ex- 
tent of one-third in the two mortgages to him, by reinvest- 
ing the money therein. The answer alleges that the whole 
transaction was negotiated by IF. A. Stoutz, as the agent of 
appellant, and gives the same account of the execution of 
the two mortgages as that stated in the answer of A. E. 
Buck. He then denies that he was a party to any device or 
agreement to aid W. F. Stoutz to obtain a better security 
for his usurious debt, and alleges that the transactions which 
led to the execution of the mortgages to him were in all 
respects bona fide and strictly legal. His answer proceeds: 
“As to the commission of six hundred dollars allowed to 
said F. A. Stoutz, respondent understood at the time that 
said Stoutz charged commissions, which had been agreed to 
by said complainant, and as said Stoutz received all the 
money he had only to charge the commissions to his princi- 
pal, as part of the money received. Said sum so charged 
respondent regards as reasonable.” It is alleged in his 
answer “that the notes and mortgage of complainants are 
held by Manuel Primo, Mrs. E. B. Buck, and the said W. 
F. Stoutz, one-third each, respondent having, on the 1st of 
October, 1872, sold his interest to said Primo, who had no 
knowledge, that respondent knows of, of any of the matters 
alleged in said bill, concerning the negotiation of said loan 
and the making of said mortgages and notes. 

His answer then admits that he now holds the mortgage 
as the trustee of the parties in interest, and alleged the fail- 
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ure of the mortgagor to comply with the covenants of the 
mortgages, as to repairs and taxes on the mortgaged prem- 
ises, and as to keeping the same insured for the “benefit of 
the mortgagees, and that by reason of her failure in this 
respect he had been compelled to pay taxes and insurance 
on the property to the amount of $469.50, which amount 
was furnished to him for that purpose by the parties owning 
the mortgage debt. His answer then avers that the mort- 
gaged property does not exceed twenty thousand dollars in 
value, and that the bond given by complainant to secure the 
injunction in this case (which was for the sum of $500) was 
insufficient for the protection of the parties in interest, that 
the complainant is insolvent, and was wasting the rents, fail- 
ing to pay taxes and suffering the property to deteriorate to 
their detriment, and that if she was allowed to continue in 
possession of the mortgaged premises and receive the rents, 
the property would not bring enough to secure the debts 
secured by the mortgage, and prayed that a receiver be ap- 
pointed to collect the rents, pay taxes on the mortgaged 
property and keep the same in repair, until the final decision 
of thecause. He likewise demurred to the bill on the same 
grounds as the other respondents. Manuel Primo answered, 
setting up that he was a bona fide owner of two of the notes 
secured by the mortgages, having purchased the same from 
Crampton for a valuable consideration, and without notice 
of any of the transactions which had led to their execution. 
No process was issued on these answers as cross-bills. Soon 
after the filing of these answers the respondents moved the 
register in vacation to appoint a receiver, and in support of 
the motion filed numerous affidavits as to the value of the 
mortgaged premises and the solvency of the complainant. 
By these affidavits it appears that judgments against appel- 
lant have been returned “no property’; that various suits 
are pending against her, and the value of the mortgaged 
premises is fixed, by the persons making the affidavits, at 
from $15,000 to $20,000. There were counter affidavits 
which place a value on the property varying from $25,000 
to $40,000. The register denied the motion for a receiver 
and an appeal was taken from his decision to the chancellor 
in vacation, who ordered the appointment of a receiver, who 
took possession of the property. An amended bill was then 
filed, which is substantially the same as the original in the 
particulars necessary to the decision in this cause and which 
‘contains the following clause: ‘And she says that she is 
ready and willing to pay whatever sum may be actually and 
Vou. LXI. 
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truly due tothe parties severally interested in her said mort- 
gage notes, allowing to your oratrix such abatements as she 
may be entitled to by law, and she tenders to pay any sum 
which may be found due by her to said parties in interest, 
and she submits herself to this court in that behalf.” 

The amended bill admits that Mrs. Eslava has failed to 
pay taxes on the mortgaged premises or to have the same 
insured, and that she had disposed of some of the rent 
notes before maturity, and makes Mrs. Buck a defendant. 
‘The appellees seve rally answered this amended bill, averring 
in the answers substantially the same facts as in their an- 
swers to the original bill. In his answer to the amended 
bill, Wm. I. Stoutz, in explaining how he aequired his in- 
terest in the Crampton mortgages, after stating that the 
usurious debt secured by the Walsh, Smith & Co. mortgage 
was due, and that he was pressing the appellant fora settle- 
ment, and threatened to have the mortgage foreclosed, alleges 
the agent of appellant informed him that he would obtain a 
loan and pay the same, and uses the following language: 
“In accordance with this understanding, said mortgage debt 
was paid and satisfied out of the moneys paid to F. A. 
Stoutz by said C rampton and Buck, and respondent then 
purchi ased with said money the note of forty-five hundred 
dollars, and deposited with said F. A. Stoutz eight hundred 
and thirty-three dollars, to invest in said note of nine hun- 
dred dollars, each having twelve months to run. Previous 
to said purchase and investment, the old note and mortgage 
of the first of February, 1871, was given up and cancelled, 
and was put into the possession of KF. A. Stoutz for Mrs, 
Eslava.” 

The only testimony, except the sworn answer of the 
respondents, was the heeades: of I’, A. Stoutz, and in it 
he gives a full itemized account of his disbursements of the 
fifteen thousand dollars raised for Mrs. Eslava on the mort- 
giges, he entered and claimed the following eredit: “To 
Wm. F. Stoutz, in settlement of mortgage, $4,500.” 

In his testimony, I. A. Stoutz, both in direct and cross- 
examination, states that he reecived from the parties in 
interest on said mortgages, the amount in cash or its equiv- 
alent, and that he paid out the same by the order of the gene- 
ral agent of appellant. He also testified that his payment 
of part of his commissions to the lenders of the money, was 
but a gratuity on his part in his desire to accomplish the 
loan. 

On the hearing, the chancellor was of opinion that the 

(33) 
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complainant was not entitled to relief, and that the respond. 
ents were entitled to a foreclosure of the two Crampton 
mortgages, which was accordingly decreed, and a sale of the 
mortgaged property ordered. The appointment of the re- 
ceiver, the decree rendered, and that the cause was not at 
issue on the cross-bill, are here assigned as error. 


GEORGE N. STEWART, for appellant. 
BoyYLes & OVERALL, contra. 
[No briefs came into Reporter’s hands. | 


STONE, J.—The case of Rogers et al. v. Torbut et al. 
58 Ala. 523, presented substantially the same question as 
that which meets us at the threshold of this. In that ease, 
as in this, the bill was filed by mortgagors, charging that 
there was usury in the debt secured by the mortgage, and 
seeking to arrest a sale, threatened to be made under a power 
contained in the mortgage. In that case a question was 
made on the averments of the bill. We declared the rule in 
such ease to be, “ that a complainant asking such relief, must 
either bring the money borrowed and interest into court, 
or he must, by his offer, submit himself to the authority and 
jurisdiction of the court, so that without more, the court 
may compel him to do equity, as a condition upon which the 
relief prayed will be granted. This is the spirit, this the 
sense of the rule.” We-said also, “without this offer, the 
complainants would have had no standing in court, and their 
bill would have been demurrable.”—Lranch Bank of Mobile 
v. Strother, 15 Ala. 51; Nelson v. Dunn, 15 Ala. 501. 

The bill in the present case, as amended, contains the fol- 
lowing clause: “ And she also says that she is ready and 
willing to pay whatever sum may be actually and truly due 
to the parties severally interested in her said mortgage notes, 
allowing to your oratrix, such abatements as she may be 
entitled to by law, and she tenders to pay any sum that may 
be found due by her to said parties in interest, and she sub- 
mits herself to this court in that behalf.’ Under the rule 
declared in our former decisions, cited above, the Chancery 
Court was authorized to ascertain the amount due, and to de- 
cree a foreclosure of the mortgages, without any cross-bill 
whatever. So, we need not inquire whether the cross-bill in 
this case was formal, or had been put at issue. There is 
nothing in this assignment of error. 

VoL. LXI. 
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The answers as amended, or some of them, are prayed to 
be made cross-bills. Whether these cross-bills were ever 
put at issue or not, they authorized a motion by complain- 
ants in them, for the appointment of a receiver. Much tes- 
timony was taken by affidavit on the question of the value 
of the mortgaged property. Many witnesses testified to a 
value which would be amply sufficient to secure the debts, 
while many others fixed the valuation below thatsum. Un- 
contradicted evidence establishes the following facts: That 
Mrs. Eslava is insolvent, owing many debts in judgment, on 
which there is return of execution, “no property found ;” 
that when she executed the mortgages, she bound herself 
to keep the property under insurance, and the taxes paid, 
and she had failed to observe and keep each of these prom- 
ises, and that the mortgagees had been forced to pay for the 
insurance, and also to pay the taxes to prevent a sale of the 
property. It was also shown that the property was allowed 
to suffer for want of repairs, and that the rent notes were 
disposed of, before their maturity. In view of these dam- 
aging facts, we are disinclined to reverse, or scrutinize nar- 
rowly the finding of the chancellor that the mortgage security 
was insufficient and insecure. He did not err in the ap- 
pointment of a receiver. 

In lending the money and taking the mortgage, Cramp- 
ton, acting for himself and Mrs. Buck, is not shown to be 
guilty of the offense of usury. In the sworn answers of de- 
fendants, and in the testimony of F. A. Stoutz, it is shown 
that each of these parties lent to Mrs. Eslava five thousand 
dollars in cash, and took notes due at twelve months for that 
sum with eight per cent. added, making fifty-four hundred 
dollars each. True, this witness says that by pre-arrange- 
ment, he, the witness, as a broker, was to be paid four per 
cent. commissions for negotiating the loan, and relieving 
the property from taxes and other incumbrances ; and it is 
shown that this fund, in whole or in part, went to the lenders. 
If this was a device or artifice to secure a greater rate of in- 
terest than eight per cent. per annum, then, it would brand 
the transaction as usurious. Only the testimony of F. A. 
Stoutz bears directly on this question. He testifies posi- 
tively that such was the agreement under which he per- 
formed the services ; that they were worth this sum, and that 
it was gratuitous on his part that Crampton and Mrs. Buck 
shared in this fund. There is no other testimony on this 
question. If this statement is not true, Mrs Eslava, or her 
agent Jules Eslava, could have controverted it. They have 
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not testified. The present record fails to show any usury in 
the claims of Mrs. Buck, and of Crampton, now held by 
Primo. . 
The third of the mortgage claim, held by William F, 
Stoutz, stands ona different footing. He had been a pre- 
vious creditor of Mrs. Eslava, for money lent at usurious 
interest. The theory of his defense to the charge of us ury 
is, that his older demand was liquidated with money raised 
from Crampton on the mortgages, and that he, W illiam F. 
subsequently took a third interest in the mortgage loan. 
We have no doubt the parties understood the rule of law, 
that the renewal of a usurious contract does not purge it of the 
taint, and that they attempted to escape that result. The an- 
swers, and the general statement of the witness I. A. Stoutz, 
are to the effect that the usurious debt to Wm. F. was first paid, 
and that he, William F., subsequently took an interest in 
the mortgage loan. But when the facts are scrutinized, it is 
shown that this is an erroneous conclusion. It is shown in 
the record that Crampton and Mrs. Buck each paid or lent 
five thousand dollars, and only five thousand. It is no where 
said that William IF. Stoutz paid or lent any money. F. A 
Stoutz testifies that the fifteen thousand dollars were paid to 
him in money and its equivalent. He repeats this remark in 
his cross-examination, and never informs us in what this 
“equivalent” consisted. Wm. F. Stoutz, in his answer, 
says: “In accordance with this understanding, said mort- 
gage debt, [the part, usurious debt to Wm. F.,] was paid 
and satisfied out of the moneys paid to F. A. Stoutz by 
Crampton and Buck, and respondent then purchased with 
said money the note of four thousand five hundred dollars, 
and deposited with said F. A. Stoutz, eight hundred and 
thirty-three dollars, to invest in the note for nine hundred 
dollars, each having twelve months torun. Previous to said 
purchase and investment, the old note and mortgage of the 
first of February, 1871, was given up and canes lled, and was 
put into the possession of F. A. Stoutz for Mrs. Eslava.” 
In I. A. Stoutz’ deposition, giving a full, itemiz ‘ account 
of his disbursement of the fifteen thousand dollat rs ed {o1 
Eslava on the mortgages, he entered and claimed the » fo follow. 
ing credit: “To Wm. IF. Stoutz in settlement of mortg 
$4,500.00” The theory of this defense is, that Wm. fF. 
Stontz, after collecting, through the money raised on the 
mortgages, his old usurious debt of forty-five hundred dol- 
lars, the n uilas sed a third interest in the fifteen tho usand 
dollars, new mortgage loan. How, “with said money 
Vou, LxI. 
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$4,500.00, collected on the old debt, Wm. F. Stoutz paid 
$5,000.00 one-third of the new mortgage loan of fifteen 
thousand, is not attempted to bee xplained. And yet, in W. 
F. Stoutz’ original answer in this cause, he says « the origi- 
nal real parties in interest in said mortgages, were said A. 
L. Crampton, Mrs. Ellen B. Buck, wife of the Hon A. E. 
Buck, and your respondent.” How Wm. F. Stoutz could 
be one of “ the original, real parties in interest in said mort- 
gages,” on which the fifteen thouand dollars was raised ; 
how part of that $15,000.00 should be used in the pay- 
ment of the older mortgage debt to him of $4,500.00, and 
vet with that $4,500.00 so received, he should purchase his 
original one-third interest in the mortgages on which the 
money was raised, are questions more easily asked than an- 
swered. We feel bound to hold that as to Wm. Stoutz, this 
is a mere evasion of the statute against usury, by an at- 
tempted purgation of the older, tainted contract, while the 
real transaction was a renewal of the debt, with a change of 
the security. 

The result of the foregoing principles is, that the decree 
of the chancellor, so far as its affects Primo and Mrs. Buck, 
must be affirmed. So far as it affects Wm. F. Stoutz, it is 
reversed, only as to the amount due him on the mortgage 
debts. The true amount to which he is entitled, is the sum 
x sums of money lent by him to Mrs. Eslava, with lawful 
interest theresa, until the making of the sale. If in the 
making of the loan of $1,500.00, he advanced any money 
beyond the old debt due him, he is entitled to that with in- 
terest. A ‘decree is here rendered according to these princi- 
ples, and the register is directed to take and report an ac- 
count to the chancery court, based onthese principles. The 
question of the confirmation of the report, and of the dis- 
position of the surplus purchase-money, should any be 
found, are left open for the chancellor. We also 
leave open for the chancellor’s consideration, the ques- 
tion of declaring a lien on the interest of said Stoutz in ‘said 
lands, so purchased in his decree, for any balance of pur- 
chase-money found due from him. The costs of appeal to 
be paid by Wm. F. Stoutz. 
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Jones vw. Morris 
Real Action for Recovery of Lands. 


1. Grantee, what sufiicient description of.—The grantee in a deed must 
be so described that he can be certainly known; but a deed to the heirs of 
a named deceased person is sufficient and will pass the legal title; for the 
persons who are to take, can be identified by extrinsic testimony. 

2. Code, section 2948 of ; construed.—The purpose and scope of section 
2948 of the Code, are to dispense with a seal as an essential element of a 
legal conveyance of lands, and to leave the sufliciency of every written in- 
strument for that purpose, when executed in the prescribed mode, dependent 
on the intention of the grantor to be collected from the terms of the whole 
instrument; it was not the intention of the statute to blot out all the com- 
mon law principles, which, for the security of the titles to real estate, re- 
quired greater solemnity in the execution of such conveyances, than in the 
case of mere simple contracts not under seal. 

8. Same.—Though a seal is not now essential to a conveyance of the legal 
estate in lands, the conveyance retains all the operation and effect of a sealed 
deed at common law, and the estoppel arising at common law out of the 

recitals or covenants of a sealed instrument, still attaches to the unsealed 
conveyance, executed according to the requirements of the statute. 

1. Same; effect of, as to deed by agent.—The statute has not changed the 
common law rule, that a deed executed by an agent, to be valid and bind- 
ing upon the principal, must, with certainty, appear to be the deed of the 
principal, and must be made and executed in his name; and since the 
statute, as at common law, a deed by a agent, which grants and covenants 
in the name of the agent alone, is not at law a valid execution of the power, 
and will not pass the legal title; though equities may arise thereby which a 
court of equity will protect. 

5. Will, construed.—Testator died seized of certain lands, leaving two 

sons legatees and devisees under the will, which was duly probated. The 
will devised and bequeathed to each of the sons, John and James, one-half 
of the estate real and personal, for the term of their natural lives, with pro- 
vision that if either died before arriving at age, or without lawful issue, the 
estate should go to the surviving brother. The will further provided, that 
the portion of the estate which shall be allotted to John, shoul “be sold by 
his guardian according to law, (the will not nominating any,) and the 
funds placed at interest.’? The executors named in the will, qualified, and 
they were appointed guardians of John, by the Probate Court. The ex- 
ecutors under order of the Probate Court, purchased lands of one Broxon, 
pursuant to a parol contract made by the testator, taking title to the heirs 
as such. John,* afterwards died intestate of full age, without lawful 
issue. The guardians, without order of any court, sold all the right, title 
and interest of John in all the lands,—held : 

1. The will did not authorize the guardians to sell the interest or share of 
John in the Broxen_ lands. 

2. Their sale of John’s interest in the lands devised was als void—the 
will contemplating a sale only after division, and then under order of a 
court of probate or equity. 





AppgEAL from Butler Circuit Court. 
Tried before Hon. JoHN K. HENRY. 
Vow. LXI. 
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This was a real action for the recovery of a tract of land 
containing nine hundred and twenty-one acres, in which the 
appellant was the plaintiff. The plaintiff claimed title as a 
devisee under the will of his father, Joseph Jones, deceased, 
and as the sole heir of his deceased brother, John E. Jones. 
The said will contained the following devises and provisions, 
which are its only parts now material: “ Twelfth. I will 
and devise that my two sons shall inherit my estate in equal 
parts, (with the exception of the gold watch and chain giverl 
to my son John E.,) in the following manner and restriction 
which I now provide, to-wit: I will and bequeath to my 
beloved son, James A. Jones, one-half of my whole estate, 
both real and personal, of whatever kind or description the 
same may be, to have and to hold the same for and during 
the term of his natural life, and at his death the same is to 
descend to his lawful issue. In case he should die without 
issue, to his brother, John E. Jones. And I will and be- 
queath to my beloved son, John E. Jones, one-half of my 
whole estate, both real and personal, of whatsoever kind or 
description the same be, to have and to hold the same for 
and during the term of his natural life, and at his death the 
same is to descend to his lawful issue. In case he should 
die without issue, to his brother James A. Jones.” ,The 
eleventh clause is as follows: “ It is my will and desire, that 
should either of my children die before they arrive at age, 
or without lawful issue, then the survivor to inherit my whole 
estate.” The tenth clauseis: “It is my willand desire that 
the share or part of my estate which shall be allotted to my 
son, John E. Jones, shall be sold by his guardian according 
to law, and that the same be reduced to money, and that the 
funds be placed at interest.” William F. Hartley and Ed- 
ward Bowen were appointed executors of the will, but no 
guardian was appointed by the will for John E. Jones. 
Hartley and Bowen qualified as executors, and were, by the 
court of probate, appointed guardians of said John E. As 
executors, under a decree of the court of probate, in pur- 
suance of a parol contract made by the testator in his life, 
they purchased and paid for with moneys in their hands, four 
hundred and twenty-five acres of the lands in controversy, 
taking the conveyance to the heirs of Dr. Joseph Jones, de- 
ceased, not otherwise naming or describing them. On the 
2d September, 1859, the appellant, by an instrument un- 
der seal, duly acknowledged, appointed said Hartley and 
Bowen his attorneys, “to enter into, and take possession of 
all the real estate belonging to me, situated in the county of 











520 SUPREME COURT [Dec. Term, 


[Jones v. Morris. ] 


Butler, and State of Alabama, and to bargain, sell, grant, 
convey, and confirm the whole, or any part thereof, he such 
price or sum of money, or on such terms, as they may think 
best, and for me and in my name, to make, execute and 
acknowledge, and deliver unto the purchaser or purchasers 
thereof, good and sufficient conveyances with, warranty of 
the same,” &c. On the 14th November, 1859, the ‘said 
Bowen & Hartley, as the attorneys of the appellant, and as 
guardians of said John E., then a minor, but without the 
order or decree of any court, authorizing them as guardians 
to make such sale, sold at public outery after notice for 
thirty days by advertisement in a newspaper published in 

3utler county, the lands to James W. Kimbrough, for the 
sum of nineteen thousand five hundred and eighty dollars, 
and subsequently executed to hima conveyance. The sale 
was on acredit until the first day of January, 1861. The 
conveyance was executed on the 17th day of ‘Aucus st, 1863, 
and recites that Hartley and Bowen were guardians of said 
John E., and attorneys in fact of the appellant, the sale 
aforesaid, and the payment of the purchase-money by Kim- 
brough, and after describing the lands, procec ds: “We, W, 
F. Hartley and Edward Bowe yn, guardians for John E. Jones, 
and attorneys in fact for James A. Jones, have this day for 
and in consideration of the said sum of nineteen thousand 
five hundred and el: ehty dollars, have this day bargained, 
sold and conveyed, and by these presents do bargain, sell 
and convey unto the said James W. Kim brough, his heirs 
and assigns, all the right, title, interest and claim, which the 
said Dr. Joseph Jones, deceased, had in and to said lands at 
the time of his death, and that the tera above named, 
to-wit: James A. and John E. Jones had, or _ has, in or to 
said lands, as the legal heirs and legatees of said Joseph 
Jones, deceased, and we, the said W. IF. Hartley and Ed- 
ward Bowen, guardians of John E. Jones, and attorneys in 
fact for James A. Jones, will warrant and deiend, so far as 
we are authorized to do, this right and title of said lands 
unto said Jame W. Kimbrough, his heirs and assigns for- 
ever. In witness whereof, we have hereunto set our hands 
and seals on this, the 17th day A August, 1863. 

(Signed) FE. HLA RTL EY, [seal] 
: Eow Arp BowEN, [seal 
Guardians of John E. Jones, and attorneys in fact of James 
A. Jones.” 

It was shown that Joseph Jones, the testator had a fee 
simple-title to all the said lands, except the tract bought by 

Vou. LXI. 
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the executors from Broxon; that John E. Jones, died intes- 
tate, of full age, never having married, and without other 
heirs than the appellant. The appellee Morris, derived title 
from said Kimbrough. The evidence being undisputed, the 
Cireuit Court charged the jury, the appellant was not en- 
titled to recover. To this charge, the appellant excepted, 
and it is now assigned as error. 


Watts & Sons, for appellants. 
HeRBERT & BUELL, contra. 


BRICKELL, C. J.—Though it is not expressly stated as 
a fact, yet it seems to be assumed in the argument of the 
respective counsel, and is fairly to be inferred from the facts 
which are stated, that the testator had no other children, 
when his will was made, and at his death, than the appellant 
and his brother John E. It is an essential requisite of a 
deed valid and operative as a legal conveyance of lands, that 
the grantee should be named therein, or so described that he 
is capable of being distinguished from other persons. The 
maxim, id certum est quod certum reddi pote st, will however 
be applied, and from a known relationship to others, the 
grantee may be described and distinguished. ‘ A deed made 
to the heirs-at-law of a deceased person is good, because the 
persons who are to take can be ascertained by extrinsic tes- 
timony.”—Shaw v. Loud, 12 Mass. 447. And a deed made 
toa partnership by the style of the firm, is legal in itself, 
and may be aided by parol proof, showing the individuals 
composing the firm.—JLindsay v. Hoke, 21 Ala. 542. The 
conveyance from Broxon passed tlie legal estate to the appel- 
lant and his deceased brother, and they were seized in fee of 
the premises in controversy—of that part of which the tes- 
tator was seized, under the devises of the will—and of the 
Broxon lands under the conveyance from him. 

2. It is a general principle, more strictly applied to con- 
tracts, or conveyances, to the validity of which a seal is nec- 
essary, than to simple contracts, that to bind the principal, 
the contract of his agent, must be made in his (the princi- 
pal’s) name. The common law requires that a deed executed 
by an agent, to be valid and binding upon the principal, 
must with certainty appear to be the deed of the principal, 
must be made and executed in his name. The names of 
principal and agent must appear in the execution of the deed, 
and it must appear that the grant and seal are those of the 
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principal. If the deed appears to be the deed oi the attor- 
ney,—if he grants and seals, it is void at law, as to the prin- 
cipal.— Carter v. Chaudron, 21 Ala. 72; 3 Wash. Real Prop. 
249. In respect to written contracts not under seal, the rule 
was not so rigidly applied, and as to this class of instruments, 
it is sufficient, “if the name of the principal appears in the 
instrument, and it is evident from the writing, as a whole, 
that the intention was that the principal, and not the agent, 
was the person to be bound, the principal alone will be bound, 
if the agent had the authority to make the agreement, 
although the instrument be signed in the agent’s name only,” 
Roney v. Winter, 37 Ala. 277; Story on Agency, § 160a, 
It is admitted that the conveyance to Kimbrough, is not in 
terms, or in the mode of execution, binding on the appellant, 
and sufficient to pass his estate in the premises, if the com- 
mon law principle is applied. It is the agents or attorneys 
who grant, and their seals, not that of the principal is 
affixed.—Parmers v. Respass, 5 Mon. 562.! 

But it is insisted the common law rule is, by statute, 
changed as to the conveyances of lands, and that no other or 
greater solemnity is now essential to convey the legal estate 
in lands, so far as this particular matter is concerned, than 
is necessary to the validity of any simple contract in writing. 
The statute referred to, reads as follows: ‘A seal is not 
necessary to convey the legal title to land, to enable the 
grantee to sue at law. Any instrument in writing, signed 
by the grantor, or his. agent having a written authority, is 
effectual to transfer the legal title to the grantee, if such was 
the intention of the grantor, to be collected from the entire 
instrument.”—Code of 1876, § 2948. The common law 
required more form and solemnity in the conveyance of lands, 
than in the transfer of chattels. The freehold could not pass, 
after conveyances by writing became the usual mode of 
transfer, unless the conveyance was under the seal of the 
grantor. A writing not under seal, would create equities, if 
founded on a valuable consideration, but of these courts of 
law could not take notice. The freehold was of greater dig- 
nity, than personal property, title to which could pass by 
mere words or by delivery. This principle of the common 
law was frequently recognized in this court, and instruments 
creating equities perfect in themselves, were declared insuffi- 
cient to pass the legal estate, and therefore insufficient to 
support ejectment.— Ansley v. Nolan, 6 Port. 379; Thrash v. 
Johnson, ib. 458. The statute expressly dispenses with a 
seal as necessary to convey the legal title to enable the 
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grantee to sue at law; and by its terms meets and obviates 
the insufficiency of the instruments, which in the cases 
referred to was fatal to a recovery in ejectment, compelling 
suits in the name of the grantor to recover lands held ad- 
versely, and compelling a resort to equity, if the grantor 
would not voluntarily, or if he were dead, and could not, by 
a legal conveyance perfect the title. If these were the only 
words of the statute, its only effect would probably be, to 
enable the grantee of lands by an instrument not under seal, 
to sue at law, as if the conveyance was under seal—not dis- 
pensing with a seal as an indispensable element of a legal 
conveyance for all purposes. There are other words, how- 
ever, indicative of a larger legislative intention, rendering 
effectual any instrument in writing, to transfer the legal title 
to lands, if such was the intention of the grantor to be col- 
lected from the entire instrument. Former sections of the 
Code prescribe with particularity, the essentials of convey- 
ances for the alienation of lands, and of these, are an attes- 
tation by witnesses, or an acknowledgment of execution by 
the grantor before a proper officer, not essentials at common 
law.—Code of 1876, $$ 2145-6. When these several stat- 
utes are construed in connection, as they must be, we can 
not doubt, it was intended to dispense with a seal as an ele- 
ment of a legal conveyance of lands, and to leave the suffi- 
ciency of every instrument in writing, for that purpose, 
which is executed in the prescribed mode, dependent on the 
intention of the grantor as it may be collected from the terms 
of the instrument. 

The rigid rule of the common law as to the execution of 
sealed instruments by agents, was purely technical, as was 
the rule that an authority to execute a deed or other instru- 
ment under seal, must be of equal dignity and under seal. 
Yet, when instruments under seal, have been executed by 
agents not having authority under seal—if the instrument 
would have been valid without a seal, and could, within the 
scope of the power of the agent, have been executed as an 
unsealed instrument, it does not follow in law or justice that 
it should not operate at all. The rule of most general ap- 
plication in the construction of written instruments, is, that 
the instrument must, if possible, be so interpreted as to up- 
hold it, ut res magis valeat quam pereat, and that such mean- 
ing shall be given to it as will carry out to the fullest extent 
the intention of the parties. Such instruments, though in 
sealing them, the agent has exceeded his power, are permit- 
ted to enure and operate as the simple contract, the agent 
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had authority to make.—Ledbetter v. Walker, 31 Ala. 175. 
Randall v. Van Vechten, 19 Johns. 60; Evans U. Wells, 99 
Wend. 325; Lawrence v. Taylor, 5 Hill, (N. Y.) 107; Wop. 

rall v. Munn, 1 Seld. 239; Taple yv. Butterfield, 1 Me te, 515; 

Long v. Hartwell, 34 N. a 116; Stowell 1 Etred, ¢ 39 Wi wy 
614; Dickerman v. Ashton, 2 Minn. 538. It Was not neces- 
sary to the validity of the conveyance of the lands, which 
the appellant had given to his agents full authority to sel] 
and convey, that they should, either in his name or their 
own, have sealed the instrument of conveyance. All that 
was necessary was an instrument in writing signed at the 
foot, attested or acknowledged, clearly expressing an inten- 
tion to execute the power, and by the execution to bind the 
principal, and a transfer or conve “tenga of the lands, or of 
the estate therein of the prince ipal, | ry apt words, 

[t was not to the Ri alone, the common law attached the 
dignity, which required that with greater certainty, the in- 
strument should appear to be the act and deed of the prin- 
cipal. The real distinetion was between acts done in pais, 
and more solemn acts or instruments.—Clarke v. Courtney, 
5 Peters 35 Thou ch a seal may not now be necessary, to 
a conveyance of a legal estate in lands, vet, the instrument, 
the deed of conveyance, which it must still be termed, though 
shorn of its dignity of a seal, retains all the operation and 
effect of a deed sealed at common law. [ts covenants may 
be as comprehensive, and whatever they may be, are as ob- 
ligatory, and its recitals are as ine: ipable of being gainsayed, 
as if it were sealed with the greatest form ality. The es- 
toppel which a sealed instrument, or its covenants, created 
at common law, is now claimed by the appellee, shall be at- 
tached to the conveyance by the agents of the appellant. 
And we ean not doubt that the estop pel which at common 
law grew out of the covenants, or the recitals of a sealed in- 
strument, attach now to an unsealed conveyance of the legal 
estate in lands. The statute is not so broad in its sweep as 
to blot out the common law principles which give security 
to conveyances of real estate. It would be fearful, indeed, 
if this was the operation of the statute, and the freehold in 
lands was not invested with greater dignity, than the fleet- 
ing ownership of chattels. While the clause of the statute 
we are considering is indicative of a larger legislative in- 
tention, than merely the dispensing with a seal as an ele- 
ment of a conveyance of the legal estate in lands, the whole 
scope of that intention is, that the intention of the grantor, 
as it is collected from the instrument, shall be carried into 
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effect. The Code, in many of its sections, parts and clauses, 
simply repeats and affirms the common law; and in this 
clause it is merely declaratory of the rule of universal ap- 
plication in the construction of written instruments, to which 
we have referred, that the intention of the parties shall be 
ascertained, and effect given to it, if possible. To avoid 
any supposition or construction, that this rule was infringed 
by dispensing with a seal, as an essential ingredient of the 
conveyance of the legal estate in lands, is the whole scope 
of this clause. 

When the conveyance is executed by an agent, though it 
is sealed, and his authority is unsealed, it may enure and 
operate as if it were unsealed, and though its execution may 
not conform to the rigid rule of the common law, as to the 
execution of sealed instruments, it may be valid; it is still 
not an instrument or act in pais, as would be a mere simple 
contract. The operative words—the words of grant and 
conveyance, must clearly appear to be the words of the prin- 
cipal, and not the words of the agent, though he be de- 
scribed as agent. It must be the principal who by the 
agent grants and covenants, or recites facts, which by force 
of the recital, become incapable of contradiction. Such not 
being the terms of this conveyance, it was wholly inopera- 
tive as to the principal, the appellant, at law. It is nota 
valid execution of the power he conferred. Whether it 
created an equity depends on facts, of which the present 
record is silent ; but if such facts existed, they are not avail- 
able inta court of law. It is unnecessary to decide whether 
by its terms the conveyance is limited to a grant of the 
present estate of the appellant, and is incapable of operating 
on that which he acquired subsequently by descent from his 
brother, and as executory devisee under the will of his 
father. Not being his deed, it did not, and could not pass 
the present, or the estate subsequently acquired. 

The only remaining question is, as to the effect of the sale 
by the guardians of John E. Jones. 

3. Assuming the will of Dr. Jones conferred on the guar- 
dian or guardians of John E. Jones, who might, after his 
death, be appointed by the court, having jurisdiction, power 
to sell the share of his estate, which, on division, should be 
allotted to said John E., will not aid the sale and convey- 
ance made by the guardians to Kimbrough. The power did 
not authorize a sale of the interest or share of John E. in 
the Broxon lands, acquired by the unauthorized purchase by 
the executors after the death of the testator. It was on the 
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estate devised and bequeathed by the will, the power oper- 
ted; and not on lands subsequently acquired in which the 
testator had no estate, legal or equitable, or in which he may 
merely have contemplated acquiring an interest. A sale of 
the estate of John E. in these lands, by the guardian, not 
under the decree of a court of equity, is simply void, pass- 
ing no title to the purchaser. The sale of his share or in- 
terest in the lands devised was also void—it was not made 
in accordance with the terms of the will, and if that is to 
be construed as conferring a power of sale, this sale was not 
a valid execution of the power. It is well settled in regard 
to the time of the sale, as well as to all other specific, ex- 
press directions, that a power of sale must be strictly com- 
plied with, however unessential such directions may seem. 
4 Kent, 365; 1 Sugden on Powers, 250. The testator con- 
templated as is shown by other parts of the will, than that 
which directs a sale by the guardian of John E., that his es- 
tate should be divided between his two sons. A sale of his 
entire estate without a division, by the guardian in conjune- 
tion with the appellant, is not contemplated. It isa sale 
after division, of the share of John E., and its conversion 
into money which iscontemplated and directed. A sale be- 
fore division was unauthorized, and was not in conformity 
to the power. The sale was to be made by a guardian, in 
whose appointment the testator could have no agency, and 
in whom he could not consequently repose any special con- 
fidence. Therefore, it is directed that the sale must be made 
according to law. It could not be made according to law, 
under our statutes then existing, unless it was made by the 
authority of a decree of a court of equity, or of the courtof 
probate. The guardian by virtue of his office, was without 
authority to sell the personal or real estate of the ward. 
The person who was to sell, being unknown to the testator, 
and it being impossible for him to anticipate on whom the rela- 
tion of guardian would devolve, the direction that the sale 
should be made according to law, fairly construed, imports 
that a sale, in the mode of sales by guardians, with which the 
testator was familiar, and which had the sanction of a court, 
was the sale he contemplated—not a sale, resting in the discre- 
tion of a person unknown to him, without the sanction of a 
court. Ifthe sale was under the decree of a court, greater secu- 
rity would be afforded the ward for its fairness, and that its 
proceeds would be preserved for his benefit. If it was intend- 
ed, as is suggested by the counsel for the appellee, that by the 
direction the sale should be made according to law, only a 
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public sale, upon the notice, prescribed for sales by guar- 
dians, was intended, the indiscretion, or imprudence, is im- 
puted to the testator, of entrusting a power to an unknown 
person, that men often hesitate to-commit to nearest rela- 
tions, or the best known friends. The sale by the guardians, 
of the estate of John E., was invalid, and on his death, the 
estate he had in the Broxon lands descended to the appellant 
as his heir at law, and his estate in the other lands passed 
to appellant, under the executory devise in the will of the 
testator. 

The result is, the charge given by the Circuit Court was 
erroneous, and the judgment must be reversed and the cause 
remanded, 


The South & North Alabama Railroad 
Co. v. Chappell. 


Cuse to Recover Damages for Personal Injuries, &e. 


1. Cuse; what counts are in.—A_ count seeking recovery for personal 
injuries, occasioned by falling in a ditch dug by defendant in the public 
highway, and averring that the injury was suffered and caused by the gross 
negligence of defendant in cutting the ditch and leaving it exposed, without 
proper safeguards, &c., is in case; and so also, is a like count, which alleged 
a duty of defendant to furnish bridges, barricades, or other usual means, to 
protect the public from injury, which defendant failed to provide, and that 
plaintiff suffered the injury by reason of the gross negligence of defendant, in 
cutting the ditch and leaving it exposed, without using proper precautions 
to guard the public, &ec. 

> Corporation; liability of, for torts.—A corporation is civilly liable for 
torts, or for the acts and negligence of its servants or agents while in its em- 
ployment, to the same extent and under the same circumstances as a natural 
person ; the only limitation being, that it is not liable civilly or criminally 
for torts, of which malice is an essential ingredient. 

3. Sane.—lIt is not necessary to fix the liability, that the wrongful act or 
the negligence from which the injury proceeds, should have been committed 
while the corporation was in the exercise of powers conferred by the charter; 
itmay have been committed while the corporation, or its servants acting 
under its authority, were exceeding corporate power, or engaged in transac- 
tions wholly foreign to its nature. 

4. Reputation of watchman when quarding ditch: when immaterial.—In a 
suit against a corporation for personal injuries, caused by falling into a ditch 
dug by it in the public highway, its liability depends wholly on its having 
caused or continued the nuisance, and the plaintiff's suffering the injury 
without fault on his part; and hence evidence of the care used in selecting 
a watchman to warn persons approaching the ditch, or his general character 
or reputation as a watchman, at the time of his employment, are immate- 
rial, and properly excluded. 
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APPEAL from the Cireuit Court of Montgomery. 

Tried before Hon. JAMES Q. SMTi. 

The appellee, James C happell, brought this action against 
the appellant, the South and North Alabama Railroad Com- 
pany, to recover damages for personal injuries received by 
falling into a ditch which appellant dug in the streets of 
Montgomery , and negligently left unguarded. 

The complaint contained two counts. The first count 
averred in substance that appe ‘llant, a domestic corpor: ition, 
caused a ditch to be dug in the publie highway, to- Wit, at 
the intersection of Commerce and Tallapoosa streets, in the 
city of Montgomery, and appellee, in ignorance of the exist- 
ence of the ditch, and while in the pursuit of his legitimate 
business, about daybreak in the morning, fell into said diteh 
with his wagon and team, receiving various injuries, to his 
damage, &c., without fault on his part, and that “said i Injury 
was suffered in consequence and by reason of the gross neg- 
ligence of defendant in cutting said ditch and leaving the 
same open, without barricades or other proper means of 
guarding the public from accidental injury by the same, and 
the cause of which injury might have been avoided, but for 
want of care on part of defendant.” 

The second count differed from the first, only in that it 
averred that “it was the duty of defendant to have bridges 
across the ditch, or to have the same barricaded, or to have 
used such other means as were usual and proper to guard 
the public passing said streets, during the day or night, from 
falling into said ditch or receiving injury therefrom ; that 
plaintiff suffered the injuries because of the gross negligence 
of defendant in cutting said ditch and leaving the same ex- 
posed at night, without having used the means necessary 
and proper to ruard the public from injury, which, but for 
want of due care on the part of defendant, would have been 
avoided,” &e. 

The defendant demurred, on the following, among other 
grounds: Ist, misjoinder of causes of action, one count 
being in trespass and the other in case; 2d, it is not shown 
that said ditch was dug by defendant in the prosecution of 
any business or act which its charter author ized, or in furth- 
erance, or under authority, of any corporate power conferred 
by the charter; 3d, the facts set forth show no cause of 
action against de fendant, and no duty or authority of defend- 

‘ant in respect to digging a ditch or leaving it open in said 
street. 

The demurrer was overruled. 
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On the trial, as the bill of exceptions states, there was 
conflicting evidence as to the precautions taken to protect 
the public from injury by said ditch. The evidence for the 
plaintiff tended to show that defendant was grossly negli- 
rent in this respect; while that of the defendant tended to 
show it had used due care and taken all proper precautions. 
“Among other evidence, plaintiff introduced evidence tend- 
ing to show that the watchman employed to guard said ditch, 
and who had been left in charge of it the night before the 
accident, which happened about daylight, failed to remain 
by the ditch, until it was light enough for persons driving 
on the street to see the ditch. After this, defendant offered 
to prove that before and at the time said watchman was em- 
ployed to guard said ditch, his general reputation as a 
watchman was that of a careful and competent watchman. 
On objection of the plaintiff the court would not allow this 
proof to be made, and the defendant excepted. This was all 
the evidence material to the questions raised by the forego - 
ing exception. Afterwards defendant introduced evidence, 
without objection on the part of plaintiff, that said watch- 
man was in fact a competent and careful watchman.” 

There was judgment and verdict for plaintiff, and defend- 
ant appeals. The ruling upon demurrer and the refusal to 
allow proof as to the general reputation of the watchman, 
are now assigned as error. 


RicE, JONES & WILEY, for appellant. 
ARRINGTON & GRAHAM, contra. 


BRICKELL, C. J.—1. There is no misjoinder of counts 
in the complaint. Each count is in case, for the recovery 
of damages or injuries to the person and property of the 
plaintiff, suffered from a public nuisance created and con- 
tinued by the defendant on one of the public streets of the 
city of Montgomery. 

2. Whatever may have been the ancient doctrine, it is 
now settled that a corporation is civilly liable to the same 
extent and under the same circumstances as a natural per- 
son, for its torts, or for the acts and negligence of its ser- 
yants or agents, while in its employment. The limitation 
of the principle, as announced in Owsley v. M. & W. P. R. 
R. Co., 37 Ala. 560, is that as the corporation is incapable of 
malice, it is not liable civilly or criminally for torts, of which 
malice isan essential element. It is not necessary to fix the 
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liability that the wrongful act, or the negligence, from which 
the injury proceeds, should have been committed while the 
corporation was in the exercise of the powers conferred by 
its charter. It may have been committed while the corpora- 
tion, or its servants oF agents acting under its authority, 
were exceeding corporate power, or engaged in business or 
transactions wholly foreign to its nature.—P. M. & B. R. R 
Co. v. Quigley, 21 How. 202; 2 Wait’s Actions and Defenses, 
337; Greene’s Brice’s Ultra Vires, 240. It results, the 
demurrers to the complaint were properly overruled. 

3. It was not material whether the appellant had or had 
not used due care in the selection of a watchman to give 
warning to persons approaching the ditch to avoid it, ‘ana 
the general character or reputation of the watchman em- 
ployed was not involved. The liability of the defendant 
depended wholly on the fact whether it had caused and con- 
tinued the nuisance, and the plaintiff had without fault on 
his part suffered injury from it. The concurrence of these 
facts rendered the defendant liable, whatever may have been 
the reputation, (or however well deserved,) of the watch- 
man. 

Let the judgment be affirmed. 


Flinn vw. Barber ecé al. 
Bill in Equity to enforce Vendor’s Lien. 


1. Vendor's lien; what not bar to enforcement of —In the absence of any 
agreement to the contrary, the vendor retains a lien on lands for the unpaid 
purchase-money, though he has made an absolute conveyance in fee to the 
vendee, and put "him in possession; and the fact that the debt, as a mere 
legal demand, is barred by the statute of limitations, is no bar to the en- 
forcement of the lien in equity. 

2. Same.—Whether or not an administrator, who became a creditor of 
decedent in his life-time, need or can present a claim against the estate, is 
not decided: but the failure of a vendor of land, who afterwards becomes 
administrator of the vendee, to bring the debt for the purchase-money into 
the administration account, or to file or present the same as a claim against 
the estate, will not bar his right to enforce his vendor’s lien in equity. —May- 
NING, : dissenting. 


APPEAL from Chancery Court of Montgomery. 
Heard before Hon. H. AUSTILL. 
‘he appellant, Bunberry Flinn, filed this bill, on the 29th 
day of March, 1876, against Mrs. M. L. Barber, John G. 
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Barber, and Josephine Flinn, to enforce a vendor’s lien for 
the unpaid purchase-money. Mrs. Barber, before her mar- 
riage with her present husband, had been married to Watson 
Flinn, a son of appellant, and Josephine was a child of her 
first marriage. 

The case made by the pleadings and proof was as follows: 
Appellant on the sixth day of October, 1865, sold the lands 
in question to his son, Watson, for the sum of $3,200, and 
conveyed to him by warranty-deed in fee simple, the con- 
veyance reciting full payment of the purchase-money. 
Watson Flinn immediately entered into possession, and so 
continued up to the time of his death. On the day of the 
execution of the deed to him, Watson Flinn executed his 
note to appellant for the purchase-money, payable one day 
after date. 

Watson Flinn paid $890 on said note, and died in Septem- 
ber, 1867, leaving the balance due. After said Watson’s 
death, and on the 28th day of September, 1867, appellant 
became his administrator, but the possession and control of 
the land remained in Mrs. Barber, up to the filing of the bill. 

On the 21st day of July, 1869, appellant made an annual 
settlement of the estate of said Watson, by which it appeared 
that the estate was indebted to him in the sum of $1,711. 
On the second day of December, 1869, appellant filed his 
accounts and vouchers for a final settlement. The account, 
as passed and allowed, showed that the receipts and dis- 
bursements exactly corresponded. In neither of these settle- 
ments was anything claimed by Bunberry Flinn on account 
of Watson Flinn’s indebtedness for the land, and he had 
never received or been paid anything on account thereof, 
except the payment made by said Watson Flinn in his life- 
time. The debt due for the land and the other debts made 
the estate largely insolvent, though it was not formally de- 
clared insolvent. The note of Watson Flinn was never 
brought in any way into the administration accounts, or filed 
in the Probate Court, or otherwise presented as a claim 
against the estate. 

Some time after Watson Flinn’s death, his widow, as the 
preponderance of the testimony shows, bargained with said 
Bunberry Flinn for the purchase of the lands, and her 
brother, John W. Hereford,*paid $1,000 for her on account 
of the purchase-money agreed on. Appellant claimed, how- 
ever, that the payment was made on account of the original 
indebtedness of said Watson Flinn, deceased. The testi- 
mony shows that Mrs. Barber afterwards refused to com- 
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plete the purchase, and recovered back the amonnt paid 
thereon. 

The appellees set up, among other defenses, that the deb 
sought to be enforced, was barred by the statute of nop. 
claims, and also by the statute of limitations of six years, 

The chancellor was of opinion that as the note had not 
been presented or brought into the administration, or in any 
way filed against the estate, the debt evidenced by it was 
extinguished by operation of the statute of non-claim, and 
there was of consequence no debt in existence, to support 
the lien asserted ; and he therefore dismissed the bill. 

This decree is now assigned as error. 


D. 8S. Troy, for appellant. 
LICE, JONES & WILEY, contra. 


STONE, J.—We think the weight of the testimony estab- 
lishes the proposition that Mrs. Barber, then Flinn, paid the 
thousand dollars through her brother, Hereford, not in part 
payment of her deceased husband’s purchase, but in part 
payment of an original purchase made by herself. We think 
the testimony also shows that the note of Watson Flinn, 
payable to Bunberry Flinn, his father, was given as the 
purchase-price of the land described in the bill. Long be- 
fore the purchase by Mrs. M. Louisa Flinn, now Mrs. Bar- 
ber, and in the life-time of Watson Flinn, her former hus- 
band, Bunberry Flinn sold and conveyed the lands to Wat- 
son Flinn, and thus divested himself of the legal title thereto, 
He retained only an equitable right to enforce the vendor's 
lien. Having only such equitable right, he could not sell 
and convey such a title to Mrs. Barber ; and he had no power 
or authority to contract with her for a sale and conveyance 
of the land. The testimony informs us that Mrs. Barber 
has sued Bunberry Flinn for the thousand dollars thus paid 
him, and has recovered a judgment therefor. This leaves 
the purchase-money note, $3,200, given by Watson Fina, 
wholly unpaid, save the credit of eight hundred and ninety 
dollars. The bill, as at present framed, admits the payment 
on the note of the eight hundred and ninety dollars, and also 
of the one thousand dollars, paid by Mrs. Barber. Two de- 
fenses to this bill are relied on: First, that before the bill 
was filed, the note of $3,200 was barred by the statute ol 
limitations of six years. The ruling of this court has uni- 
formly been that a vendor of lands, even though he makes 
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conveyance, has a lien thereon for unpaid purchase-money, 
unless there is something in the contract which repels the 
idea that a lien was intended to be retained. And that lien 
will be preserved, even against a suh-purchaser of the prop- 
erty with notice. It rests on the principle, handed down to 
us from the mother country, that it is unconscionable that 
one should purchase and hold the lands of another, without 
paying the purchase-price. And this lien, we have held, 
survives the bar of the debt, as a mere legal demand. This 
results necessarily from the fact that there is a lien.—Relfe 
vy. Relfe, 34 Ala. 500, and numerous authorities cited; Bank- 
head v. Owen, 60 Ala. 457; Bizzell v. Nix, ib. 281. 

We hold that the vendor’s lien was not destroyed by the 
six years statutory bar of the debt. 

The second defense relied on is, that the claim sued on 
was not presented to the administrator, or filed in the Pro- 
bate Court, as a claim against the estate, within eighteen 
months after the grant of letters of administration. Bun- 
berry Flinn, the payee, was the administrator of the estate, 
and the record shows that this claim was not brought into 
the administration. ‘The estate was in fact insolvent, and 
the testimony tends to show that the entire assets were re- 
quired to pay the debts of the estate that were brought in 
and allowed. It is thus shown that no part of this debt, 
other than the $890, has been ‘paid. Without intending in 
this case to decide whether an administrator need or can pre- 
sent a claim against the estate he represents, we are satisfied 
his failure to do so does not bar his equitable lien as a ven- 
dor.—Locke v. Palmer, 26 Ala. 312; Inge v. Boardinan, 2 
Ala. 331; Duvall v. MeLoskey, 1 Ala. 738. 

The decree of the chancellor is reversed, and the cause 
remanded, to be proceeded in according to the principles of 
this opinion, 


MANNING, J., dissented, referriug to his dissenting opinion 
in Bizzell v. Nix, GO Ala. 284. 
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Montgomery.Gas Light Co. v. Merrick 
& Sons. 


Appeal from Ord vr refusing to stay Exe cution of Judai it 
against Garnishee, Pp nding Pl intiff’s appeal from Order 
dissolving Garnish nt. 


1. Garnishee; how willbe protected against double satisfaction.—Theg 
nishee being a mere stakeholder, standing in a relation of indifference be- 
tween the plaintiff and defendant in the garnishment, will be protected 
against the jeopardy of double satisfaction, when sued by the defendant, 
The court states the mode in whic h this will be done. 

y # 4 ersededs; when Crp pe l ol ¢ ate —U n de r our tatut es, an 


appeal will not suspe nd executi on of the j m9 gment or decree appe vealed f 
: 


unless bond and security be given for that purpose, as specified by t] 


tatnt 
statute 
> 









3. Same—When the garnishment is dissolved, the plaintiff therei in can 
not, by mesely 1 taking an appeal, giving security for cos onl y, and notifying 
the rarnishee thereof, suspe nd the eflect of such orde or pre ve nt the 


fendant from obtaining and enforcing judgment for his demand a gainst tt 


the 
wary ; ] Te) 
farnishnee 






4, San é; rhat does not require « t to order stay of execution ¢ g 
é vis] pal pendency y of sucl hans ap] eal from a decree dissolving the 
garnis shme nt, does not require ano ther court, in which the defenda nt is § 
the garnishee, to stay proceedings against him, for his protection ¢ 


double satisfaction; payment of f the judgment will protect the garnishee 
from further liability, though the order or decree dissolving the garnishment 
be afterwards reversed. 


APPEAL from the Circuit Court of Montgomery. 

Tried before Hon. JAMES Q. SMITH. 

This was an appeal by the Montgomery Gas Light Con- 
pany from an order refusing to stay execution on a judgment 
which Merrick & Sons obtained against it, in the said Circuit 
Court. 

[t appears from the bill of exceptions, that on the day 
of December, 1870, the appellant was garnished by Mrs. M. 
E. Winter, in a suit in the Chancery Court of Montgomery, 
against Merrick & Sons, to whom the Gas Light Company 
was indebted. The suit and garnishment were “pending sev- 
eral years, and until the 29th “day of November, 1878, when 
the bill was dismissed, and the garnishment issued under i it, 
dissolved. On the same day, the chancellor made a decree, 
that if Mrs. Winter should give bond in a specified sum, 
within thirty days thereafter, the garnishment should remain 
in full force and effect. Merrick & Sons, before the expira- 
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tion of said thirty days, recovered judgment in the Circuit 
Court, in a suit therein pending against said Gas Light Co., 
for a debt it owed them, and which had been withheld under 
the aforesaid garnishment. The amount of the debt from 
said Gas Light Company to Merrick & Sons, did not equal 
the amount which Mrs, Winter claimed of them. On the 
trial, the Gas Light Company set up the aforesaid chancery 
proceedings ; but the court nevertheless rendered an uncon- 
ditional judgment against it in favor of Merrick & Sons. 
Mrs. Winter never gave the bond required by the chancellor, 
but within the thirty days after the order was made, and 
after the judgment was rendered in the Circuit Court, took 
an appeal from the decree of the Chancery Court, giving 
bond for the costs of the appeal only. On the same day, she 
notified said Gas Light Company that the appeal had been 
taken, and that if it paid the judgment in favor of Merrick 
& Sons, it would do so at its peril. This was all the evi- 
dence. The court refused to grant a stay of execution or 
supersedeas, and the Gas Light Company excepted. This 
ruling is now assigned as error. 


Rice & WILEY, and J. S. WINTER, for appellant.—A gar- 
nishee is a party in invitum. He is not in court by his own 
voluntary choice, but becomes a party by coercion of the 
court, at the instance of the plaintiff in the garnishment. 
He is clearly entitled to the benefit of the exercise of all the 
inherent power of the court, or of its presiding officer, to 
protect him against the peril of a double satisfaction of the 
same debt.—Jiller v. McLane, 10 Ala. 210. It is not nec- 
essary to entitle the garnishee to protection, that the ap- 
peal of the garnishing creditor should be accompanied by a 
supersedeas. If the garnishing creditor, in a lawful mode, 
and within the time prescribed by law, takes an appeal from 
the decree or judgment, which temporarily dissolves his gar- 
nishment, and gives notice of such appeal to the garnishee 
before payment, and that he will be held liable if the appeal 
is successful,—then these facts entitle the garnishee to a stay 
of the proceeding until the appeal is decided.—Drake on At- 
tachments, §§ 411, 412, and cases cited in notes; Crawford 
v. Clute, 7 Ala. 157; Crawford v. Slade, 9 Ala. 887. 


W. A. GuNTER, contra.—The appellees have a legal right 
to the legitimate fruits of their judgment. If the garnish- 
ing creditor had wished to continue the garnishment in force, 
the decree of the chancellor, fixing the amount and prescrib- 
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ing the effect of the bond to be given for such purpose, 
showed the manner in which this result could be obtained, 
The debtor who pays his obligation to his creditor, after g 
judgment has been obtained against him for it, is in no peril 
of being forced to pay it again; the judgment furnishes him 
ample authority for the payment, and complete protection 
from the consequences of such payment. If Mrs. Winter 
had superseded the decree of the chancellor, dismissing her 
bill and dissolving her garnishment, then the appellant could 
ask with some show of fairness for the relief they seek, 
Then it would be in danger of having to pay twice, a de- 
mand which it only owes once, and it would then be entitled 
to the protection of the court. If the attaching creditor is not 
willing to hold the property, by the execution of a super- 
sedeas bond, it is his fault, and he loses his lien on the prop- 
erty. He can not obtain the advantages of a supersedeas, 
and relieve himself of the burdens of the requisite bond, by 
a mere appeal, and a notice to the garnishee. 


BRICKELL, C. J.—The purpose ofa garnishment is the 
appropriation of the debt owing by the garnishee, or the 
effects in his custody, to the satisfaction of the demand of the 
plaintiff against the defendant in the suit. After service of 
the garnishment, the garnishee stands in the relation of a 
stakeholder, and is supposed to be indifferent as between the 
plaintiff and the defendant. From all personal liability, and 
from all peril of future controversy, he may protect himself 
by payment into court of the debt he may owe, or by the 
delivery of such property in his hands, as may be subject to 
the garnishment.—Drake on Attach. § 661. Standing in 
this relation of indifference between the plaintiff and the de- 
fendant, the court will protect him against the jeopardy ofa 
double satisfaction, if he is sued by the defendant. When 
the suits are pending in the same court, there can be but 
little difficulty in so moulding the judgments, that full pro- 
tection will be afforded him, and at the same time preserving 
the rights of the plaintiff and the defendant. And when, as 
in the present case, the suits are pending in different courts, 
the court in which the defendant is suing the garnishee, will, 
on a proper application, stay proceedings until the garnish- 
ment is determined, or render judgment with a stay of exe- 
cution, which can be subsequently removed, or rendered per- 
petual, in whole or in part, as justice may require.—Craw- 
ford v. Slade, 9 Ala. 887. Or, if the defendant has obtained 
judgment, and a garnishment subsequently issues, execution 
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on the judgment will be stayed, on the giving by the gar- 
nishee of sufficient security to protect the defendant from 
loss, if judgment is not obtained on the garnishment.—Skip- 
per v. Foster, 29 Ala. 330. A payment by the garnishee of 
a judgment rendered against him,'protects him, though the 
judgment is irregular, and is subsequently reversed for irreg- 
ularity.—Dunean v. Ware, 5 Stew. & Port. 119; Gunn v. 
Howell, 35 Ala. 144. He may satisfy such judgment, with- 
out waiting until he is coerced by execution.—WVills v. Stew- 
art, 12 Ala. 90. The judgment is conclusive, as between the 
garnishee and the defendant, unless the defendant appeals, of 
which the garnishee has notice. And the appeal does not 
prevent the garnishee from satisfying it, unless the judgment 
is superseded by bond.—Code of 1876, § 3316. 

In the present case, the garnishment was dissolved, the 
bill of the complainant was dismissed, and it was ordered, 
that if the complainant within thirty days appealed from the 
decree, the garnishment should be restored, if she executed 
a supersedeas bond in the sum of one thousand dollars, pay- 
able, and with condition as prescribed by the statute, (Code 
of 1876, § 3928.) Within thirty days, without executing 
the bond, the complainant merely giving security for costs, 
sued out an appeal to this court, which is yet pending and 
undetermined, giving the garnishee notice of the appeal. 
The garnishee thereupon applied to the judge of the Circuit 
Court, in which his creditor had obtained judgment against 
him, to stay proceedings on the judgment, until the termina- 
tion of the appeal. The stay was refused, and from the 
judgment this appeal is taken. 

The authorities relied on, to support the right to a stay of 
the proceedings, are those to which reference has been made; 
but they stand on different grounds, and proceed on reason- 
ing which has no just application to this case. The statutes 
have very carefully regulated the mode of prosecuting ap- 
peals, and have very clearly defined their effect, and the 
rights of parties during their pendency. An appeal can not 
be taken, unless the appellant give security for the costs, and 
the names of the sureties are certified to this court; and the 
certificate is part of the record, authorizing the issue of exe- 
cution against the sureties for costs, if the appellant is un- 
successful.—Code of 1876, § 3950. Such an appeal does not 
operate to stay the execution of the judgment or decree, from 
which it is taken. If a suspension of execution is sought, a 
bond with sufficient securities must be executed by the ap- 
pellant or some person for him. When the judgment or de- 
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cree, is for the payment of a fixed sum of money, the statute 
prescribes as the penalty of the bond, double the amount of 
the judgment, and as its condition, the prosecution of the 
appeal to effect, and the satisfaction of such judgment as this 
court may render in the premises. —Code of 1876, § 3927, 
If the judgment or decree is not for the payment of money, 
and its suspension pending an appeal is sought, the chancel- 
lor, or register, or judge of the court, in which it was ren- 
dered, may fix the amount and penalty of the bond, which 
is to operate as a suspension, or supers -deas of the judgment 
or decree.—Code of 1876, § 3928. In either case, a bond 
with sufficient security, to protect the party temporarily de- 
prived of the right of ‘enforci ing the judgment or de eree, from 
all damage by reason of the suspension of execution, is a 
condition scale the statutes clearly prescribe. At com- 
mon law, a writ of error, (and an appeal under the statute is 
a substitute for the common law writ of error,) was a super- 
sedeas of execution from the time of its allowance. The 
court issuing it would, if it was not apparent the writ was 
sucd out merely for delay, stay any proceeding on the judg- 
ment, during its pendency.—1l Tidd. Pr. 5: 30. The plain 
purpose of the statutes, is a change of this rule of the com- 
mon law; depriving the appeal of the inherent capacity to 
supersede the execution of the judgment or decree. That 
capacity does not now attach to the appeal—a bond with 
sufficient surety, is indispensable to stay execution. It is 
the condition on which the proceedings may be stayed pend- 
ing an appeal, prescribed by the statute, and courts have no 
power to dispense with its performance, or to substitute any 
other terms in place of it.— Hogan v. Ross, 11 How. 294. 
Nor is there the necessity fora stay of proceedings, to pro- 
tect the garnishee from being made liable to his creditor, 
and to the plaintiff in the garnishment, which exists, when 
the garnishment is sued out prior or subsequent to the suit 
or judgment of his creditor. The judgment or decree dis- 
solving the garnishment, is subsisting, of full force, and the 
creditor is entitled to enforce the collection of the debt. If 
the garnishee pays voluntarily, or under legal process issu- 
ing on a judgment obtained against him by” his creditor, he 
has the protection of a valid judgment discharging him from 
liability to the plaintiff in the garnishment. The subsequent 
reversal of that judgment, w hatever claim for restitution the 
plaintiff in the garnishment may acquire thereby against the 
defendant, can not retroact, so as to restore the liability of 
the garnishee to him. The case of Sherrod v. Davis, 17 Ala. 
VoL. LXI. 

















1978. | OF ALABAMA, 539 


(McArthur v. Dane. ] 


312, is not in conflict with this view. The court is there 
speaking of a judgment suspended by a writ of error or appeal, 
and not of a judgment, which a pending writ of error or ap- 
peal does not suspend, and which the statute in effect de- 
elares shall not operate a suspension. The judgment of the 
circuit judge is affirmed. 


McArthur wv. Dane, 


Aj peal from Order Quashing Execution. 


id 


L. 4 erp! d.—When this case was here at a former term (see Dane 
ve. McArthur, 57 Ala. 448), on appeal from a judgment against Dane and his 
sureties, this court was compelled to correct a clerical error, and to amend 
the judgment so as to operate against Dane alone; and having to correct 
this error before the judgment could be aflirmed, could not, and did not, 
award damages on aflirmance; the judgment of the Circuit Court against 
Dane was not disturbed, nor was it decided that its judgment for damages 
was erroneous. 

, Affi “Vile dj ] ( nt: ( na not he correcte ] or ¢ lt re d by lows r court.—A 
judgment of the lower court affirmed on appeal, is merged in the judgment 
of this court, and can not be altered by the lower court; nor by this court, 
after the expiration of the term at which it was rendered. 

3. Di mages rst she rig’ for ti ‘lure to pay over nroney; what motion 
sufficient to support judgment for.—The statute prescribes the damages recov- 
erable of a sheriff in a summary proceeding for failure. to pay over money 
collected on execution; and if the motion sets forth the facts with sufli- 
cient certainty, it is in effect a motion for the damages also, and will support 
a judgment awarding them. 

4. Receipt; when will not amount to satisfaction.—A receipt in fall, on 
payment of a less sum than was actually due by the sheriff, on a judgment 
against him and his sureties, for his failure to pay over money collected on 
execution, will not prevent the issue of execution afterwards to collect the 
statutory damages, where the plaintiff in the judgment was ignorant of his 
right to any damages, at the time the receipt was given; in that event, the 
receipt will only operate as satisfaction pro tanto. 


APPEAL from Circuit Court of Mobile. 

Tried before Hon. H. T. TOULMIN. 

This is an appeal by McArthur from an order of the Cir- 
cuit Court quashing an execution in his favor against Dane. 

It appears from the record that on the eighth day of March, 
1875, McArthur recovered a judgment in an attachment suit 
against one Blodgett in the Circuit Court, for the sum of 
$344.62 costs. Execution was placed in the hands of Dane, 
who was then sheriff, but he erroneously applied the pro- 
ceeds of the sale of the property levied on, to the satisfaction 
of other executions in his hands. 
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On the ninth of April, 1875, McArthur gave notice of a 
motion for a summary judgment against Dane and his sure- 
ties for failure to pay over the money. The notice was of a 
motion for judgment against the defendants for the amount 
of the Blodgett judgment and interest from date of its rendi- 
tion. The Circuit Court, on the 19th day of June, 1875, 
rendered judgment against Dane and his sureties for the 
amount of the judgment, with damages at the rate of five per 
cent. a month from the date of the rendition of the Blodgett 
judgment, and for costs. 

On Dane’s appeal to this court, this judgment was amended 
“so as to show that it was rendered against Dane alone, and 
as thus amended is affirmed in all things as to said Rufus 
Dane.” It was further, considered that the sureties upon 
Dane’s appeal-bond pay the costs of said appeal, in said Su- 
preme Court, and in the Circuit Court.—See Dane v. MeAr- 
thur, 57 Ala, 448. This judgment was duly certified to said 
Circuit Court. 

Afterwards, on November 10th, 1877, the clerk issued an 
execution on this amended judgment, which commanded the 
sheriff “that of the goods, lands and tenements of Rufus 
Dane, you cause to be made the sum of three hundred and 
sixty-eight dollars, with damages thereon at the rate of five 
per cent. a month, since the 10th of April, 1875, which John 
McArthur recovered of him, by judgment of our Circuit 
Court,” beside costs. 

Dane, thereupon, moved to quash the execution, and for a 
supersedeas thereof, and in support of his motion, offered a 
receipt of John McArthur, which reads as follows: 

“ Received, Mobile, August 29th, 1877, from Rufus Dane, 
late sheriff of Mobile county, four hundred and seventy dol- 
lars and three cents, being in full for judgment, interest and 
damages in the case of John MeArthur against Rufus Dane, 
late sheriff of said county, and his sureties on his official 
bond, upon a judgment rendered against them on the 19th 
day of June, 1875, in the Cireuit Court of Mobile—also re- 
ceived costs refunded me in the case of myself against John 
Blodgett, from the said Cireuit Court of said county. The 
costs in the case of John McArthur v. Rufus Dane and his 
sureties are all to be paid by said Dane or his said sureties. 

“ Joun McARTHUR. 

“Witness: JEROME ESLAVA.” 

The execution of this receipt and the circumstances under 
which it was obtained, were shown by affidavits of Eslava 
and Dane, which in some respects conflicted with that of 

Vol, LXI. 














1878. ] OF ALABAMA, 541 


{McArthur v. Dane.] 


McArthur. It appears, however, that McArthur was igno- 
rant at the time he gave the receipt and until some time 
afterwards, until his counsel informed him, that he was en- 
titled to the five per cent. damages. The court quashed the 
execution, and McArthur excepted. This ruling is now as- 
signed as error. 


McKinstry & SON, for appellant.—The alleged irregular- 
ities in the original notice of motion, and in the judgment 
affirmed by this court, are not available on the present ap- 
peal. The term at which that judgment was rendered has 
expired, and the Circuit Court had no power to correct or 
question that judgment.—20 Ala. 378; 44 Ala. 361; 1 Brick. 
Dig. p. 106. 

The receipt of McArthur was obtained from him when he 
was in ignorance of his rights, and therefore does not con- 
clude him.—2 Porter, 526; 5 Ala. 480; 21 Ala. 750; 11 
Allen, 112; 44 Mo. 444; 39 Ga. 605; 1 Johns. Ch. 141; 2 
Verm. 210. 


OVERALL & BEsTOR, contra.—The original motion and no- 
tice in this case, served on Dane, and on which the case was 
tried, contained no ¢laim for damages. It is a motion for a 
specific amount of money, and that full amount with the legal 
interest upon it, has been paid to John McArthur. 

The judgment went beyond the notice and claim, and is 
for an uncertain amount. A judgment for a specific amount 
with the addition of five per cent. a month damages on said 
amount, is void for uncertainty. A notice against a sheriff 
for failing to pay over money, &c., must show that the party 
intends proceeding for damages as well as the amount col- 
lected and interest, otherwise the former are not recoverable. 
Barton v. Lockhart, 2 Stew. & Port. 109; Brazeal v. Smith, 5 
Ala. 206. A judgment should show the specific amount of 
money recovered. Without this requisite, it is no judgment. 
Minor, 185; 16 Ala. 828. The specific amount of money 
recovered, as shown by the judgment has been paid. The 
judgment has been satisfied, and this execution should be 
superseded or quashed.—3 Ala. 653; 17 Ala. 339; 20 Ala. 
399-420, 

When this case was before this court, at the December 
term, 1877, the judgment for the amount of money collected 
by Dane and improperly paid over to Vass & Co., is 
affirmed in favor of McArthur, but expressly “ without dam- 
ages.”’—See opinion in that case. 
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A judgment can only extend to the matters put in issue 
by the pleadings, and as no damages of five per cent. a month 
were claimed in the notice, none could legally be incorporated 
in the judgment.—Freeman on Judgments, $$ 257, 258. 

STONE, J.—When the case of Dane v. Me Arthur was in 
this court at a former term, we corrected a clerical error in 
the judgment-entry, and affirmed the judgment against Rufus 
Dane. But inasmuch as the clerical error had to be cor- 
rected, and was corrected in this court, before the judgment 
could be affirmed, the result was that no damages were, or 
could be awarded by this court on the affirmance. Hence 
we said, in the opinion in that case, “ affirmed, but without 
damages adjudged on affirmance in this court.”—Dane v. 
McArthur, 57 Ala. 448; Code of 1876, § 3946; 1 Brick. 
Dig. 81, § 178, et seg. In the language copied, we neither 
said, nor intended to say that the judgment for damages in 
the Circuit Court was reversed or disturbed. The result of 
our decision was to affirm in all respects the decision of the 
Circuit Court against Mr. Dane, and to reverse and annul it 
as against his sureties. The affirmance here rendered merged 
the judgment of the Circuit Court in ours, authorized exe- 
cution to be issued from that court for the collection of the 
judgment as there rendered against Dane, and placed it out 
of the power of the Circuit Court to alter or change that 
judgment in any respect.—Norris, Stodder & Co. v. Cottrell, 
20 Ala. 304; Wiswall v. Monroe, 4 Ala. 19; Stephens v. Nor- 
vis, 15 Ala. 79. 

The present proceedings originated on a motion to quash 
the execution issued on the affirmed judgment against Rufus 
Dane. Two reasons are urged why we should affirm the 
judgment quashing the execution. First, the settlement 
made by Dane with McArthur, and the receipt in full given 
by the latter. We concur in opinion with the circuit judge 
that when this receipt was given, McArthur did not know, 
and was not informed by any one, that he was entitled to 
five per cent.a month on the amount of money held by 
Dane, the sheriff. If he had been so informed, and had then 
received a less sum in full payment of the amount due, such 
receipt and discharge would, under our statute, have op- 
erated a full payment and acquittance of the judgment. 
Code of 1876, $$ 3039, 3040. Such, however, is not the pres- 
ent case. We think the receiptcan only operate as a partial 
payment. The second reason urged for an affirmance of this 
judgment is, that the motion against the sheriff did not give 
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him notice that the statutory damages would be claimed 
against him, and hence, the judgment for damages is not 
supported by the pleadings. It is perhaps a sufficient an- 
swer to this to say, that the original judgment of McArthur 
», Dane is not before us on this appéal, and hence, we can 
not consider the regularity of that judgment. That judg- 
ment was affirmed in this court, and was thus, as we have 
seen, placed beyond the modifying power of the Circuit 
Court. On this appeal, it is even beyond our modifying 
power. But we do not think the motion insufficient. Dam- 
ages, in such ease, are given by statute; and when the mo- 
tion was made for judgment against the sheriff for not pay- 
ing over the money on demand, this was, in effect, a motion 
for such judgment as the statute in such cases authorizes. 
Code of 1876, $$ 3284, 3356, 3357. 

The judgment of the Cireuit Court, quashing the execu- 
tion is reversed, and procede ndo awarded to the Circuit 
Court. 


Alexander ct al. v. Caldwell. 
Real Action in Nature of Ejectment. 


1. Plea of tender; what insufiicient—Where the purchaser of lands con- 
veyed under the mortgage sale, brings ejectment against the mortgagor, the 
latter’s plea that, before suit was brought, and within the time prescribed 
by statute, he tendered the amount required to redeem,—the plea not being 
accompanied by deposit with the clerk of the amount tendered—presents no 
defense to the action, and should be rejected, on motion. 

2. Case distinguished.—The case of Jonsen v. Nabring, 50 Ala. 392, dis- 
tinguished from this. 

3. Mortgage, defective execution of; what cures.—Though a mortgage as 
originally executed is invalid, yet if the mortgagor subsequently executes a 
power of sale of the lands conveyed by the mortgage, accurately identifying 
itand the debt secured, and authorizing a sale for the purpose of paying 
such debt,—this cures the invalidity of the mortgage. 

4, Paper title; what dispenses with proof of.—A mortgagor in posses- 
sion, pleading in bar of ejectment, by one claiming under a purchaser at the 
mortgage sale, that after the sale he became tenant of the purchaser, and 
made him the proper statutory offer and tender for redemption, thereby ad- 
mits of record that such purchaser then had title, and takes upon himself 
the onus of showing that he redeemed under the statute. 

5. Maintenanee; whut conveyance falls within the rule against.—Where 
the mortgagor, after becoming tenant of the purchaser at the mortgage sale, 
renounces his tenancy, and thereafter claimed to hold in his own right, upon 
the purchaser’s refusal of an offer and tender for redemption,—this is such 
an adverse holding as, under the rule against maintenance, will prevent a 
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granteee from the purchaser, during such adverse possession, from recover. 
ing the premises, in an action of ejectme nt in his own name. 

6. Error: when not ror ] Jor reversul.—Where ms case is suc h that j in 
no event can the plaintiff re recover, erroneous rulings against him, 


P } fur ll sh no 
ground for reversal. 


APPEAL from Wilcox Cireuit Court. 

Tried before Hon. JoHN K. HENRY. 

This was a real action in the nature of ejectment, brought 
by the appellants, J. D. Alexander, A. C. Dav idece. F. M. 
MeNeil, and J. T. Hollis, against ‘the appellee, J. Decatur 
Caldwell, on the fifth day of February, 1878, to recover a 
tract of land, which appellee once owned, but which had 
been sold and conveyed to appellees under a power in a 
mortgage executed by Caldwell. 

Defendant pleaded not guilty, and a special plea number 
two, which averred in substance, that said lands were on the 
14th day of December, 1868, sold by said plaintiffs, as the 
assignees of Patrick, Irwin & Co., under a power of sale of 

said lands made by this defendant on the 24th day of Sep- 
tember, 1868, authorizing and empowering said Patrick, 
Irwin & Co. to sell and convey the lands for payment of the 
debt secured ; that a sale was had on the 14th day of De- 
cember, 1868, “ when the said lands were pure chased by one 
Albert A. Smith, as the highest bidder, for the sum of three 
thousand dollars; that this defendant remained’in possession 
of said lands after said sale as tenant of said Smith, and paid 
him rent therefor from the date of said sale to the 13th day 
of December, 1870, on which last mentioned day, and within 
two years after said sale, under said mortgage and power of 
sale, the de fendant re deemed 1 said lands by tende ring on the 
13th day of December, 1870, the said pure *hase-money with 
ten per cent. per annum thereon. and all other lawful char ges 
to said Albert A. Smith, the purchaser, as aforesaid; and io 
fendant avers that by said tender as aforesaid by him, he was 
reinvested with the title to said lands. And said defendant 
suggests that he has for three years next before the com- 
mencement of this suit had adverse possession of said lands, 
and has made valuable and permanent improvements thereon, 
to the value of one thousand dollars.” 

The plaintiffs moved the court “to strike out said second 
plea, the same being a plea of tender, because it is not ac- 
companie 1 by the payment of the money into court.” This 
motion was overruled. The plaintiffs then demurred to the 
: plea, because: Ist, the plea does not state the amount ten- 
dered ; 2d, the plea does not state that defendant produced 
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any money or excuse the failure to produce it at the time of 
the tender and proposal to redeem; 3d, the plea is not ac- 
companied by a delivery, of the money alleged to have been 
tendered, to the clerk of this court. This demurrer was 
overruled. The plaintiffs then replied, that on the 31st day 
of December, 1868, after the sale by plaintiffs, as assignees 
of Patrick, Irwin & Co., of the lands mentioned in the com- 
plaint, and before the expiration of two years from said sale, 
defendant filed his petition in bankruptcy in the United 
States District Court at Mobile, and that his right to redeem 
said lands was divested out of him by said petition. The 
defendant demurred to this replication, and his demurrer 
having been overruled, rejoined, in substance, that within 
two years after said sale, defendant’s assignee in bankruptcy 
sold, at public outery, defendant’s equity of redemption, at 
which sale defendant became the purchaser, and said as- 
signee, by instrument in writing duly executed, conveyed to 
defendant the equity of redemption and right to redeem, 
whereby defendant became invested with the right to redeem 
and had such right at the time of the tender. Plaintiffs de- 
murred on the grounds: Ist, that the rejoinder did not show 
that defendant was a discharged bankrupt at the time of said 
purchase ; 2d, because redemption can not be made under 
part 2, title 7, chap. 4 of Code, by the purchaser at the sale 
of an assignee in bankruptcy. This demurrer was over- 
ruled, and plaintiffs took issue on the rejoinder. 

The plaintiffs then offered in evidence a certified copy, 
from the records of the Probate Court, of a mortgage ex- 
ecuted by defendant to Patrick, Irwin & Co., on the 5th day 
of November, 1860, conveying the lands in controversy, to 
secure a debt therein mentioned. The mortgage contained 
no power of sale, and its execution was not attested by any 
witness. It was acknowledged on the day of its date by 
Caldwell, before a justice of the peace, whose certificate was 
as follows : 

“State of Alabama, Wilcox county. I, George O. Miller, 
an acting justice of the peace in and for said county, per- 
sonally came J. Decatur Caldwell, who is known to me, 
acknowledged before me that after being informed of the con- 
tents of this conveyance, assigned the same for the purposes 
therein specified, the day the same bears date. This 6th 
day of November, 1860. Geo. O. Miller, J. P.” 

This mortgage and certificate were duly recorded in the 
probate judge’s office on the 8th day of December, 1860. 

The defendant objected to the admission of the mortgage 
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on the ground that it was not properly witnessed or acknowl- 
edged, and the court sustained the objection and excluded 
the mortgage, and plaintiffs excepted. 

The plaintiffs then offered in evidence, a power of sale 
made by defendant to Patrick, Irwin & Co., on the 24th day 
of September, 1860. This instrument was under seal and 
witnessed, and after accurately describing the mortgage, the 
debt it was given to secure, and lands conveyed, &c., recites 
that there was no power of sale therein contained, and pro- 
ceeds, “now, therefore, in consideration of the indulgence 
granted to me upon said mortgage by said Patrick, Irwin 
& Co., and in order to save trouble and expense of further 
legal proceedings, in order to close said mortgage and to 
effect a sale of said lands, under the same, I hereby consent 
that the said Patrick, Irwin & Co., or their assignees or legal 
representatives, may, and shall have full and complete legal 
authority to close said mortgage by the sale of said lands, 
conveyed in and by said mortgage, at public auction to the 


Da 


highest bidder for cash, in the town of Camden,” &e. 

The plaintiffs then offered in evidence the written trans- 
fer to them by Patrick, Irwin & Co., of Caldwell’s mortgage 
to them, and also of the note which the mortgage was given 
to secure, “after the execution of said transfer was proved 
by one John D. Alexander.” This transfer was made March 
13th, 1868. The defendant “ objected to said transfer of the 
mortgage being admitted in evidence, because it was the 
transfer of a void instrument.” ‘The court sustained the 
objection, and plaintiffs excepted. 

The plaintiffs, after due proof of execution, offered in evi- 
dence a deed made by them, under a sale of the premises, in 
accordance with the power of sale, to Albert A. Smith; and 
a subsequent deed from said Smith to plaintiffs, of the prem- 
ises in controversy. The first deed was executed April 7th, 
1869, and the second deed on the 2d day of July, 1872. 

There was evidence tending to prove the facts set up in 
defendant’s second plea, and also that after the sale to Smith, 
Caldwell remained in possession, and within two years there- 
after, tendered Smith thirty-seven hundred dollars in legal 
tender currency, being the amount of the purchase-money, 
with ten per cent. interest and all legal charges, but “ Smith 
and plaintiffs refused to receive it or any part thereof,” and 
defendant has since remained in possession, and has never 

_paid the amount to either of them. There was also evidence 
of the sale by Bailey, assignee, to said Caldwell, as set forth 
in defendant’s rejoinder to plaintiffs’ replication to his second 
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plea. Several exceptions were reserved to rulings upon these 
matters, which are not material in the view which this court 
took of the case. 

The court charged the jury, among other things, that if 
Caldwell purchased the right of redemption at his assignee’s 
sale, and received a conveyance thereof, and within two 
years after the mortgage sale tendered Smith and plaintiffs 
the amount of the purchase-money, ten per cent. per annum 
thereon, and all lawful charges, which they refused to accept, 
that this reinvested Caldwell with title to the lands, and 
plaintiffs could not recover in this action. Plaintiffs ex- 
cepted to this charge, and separately requested the following 
written charges: “1st. That the acknowledgment of the 
mortgage by Caldwell before Miller, the justice of the peace, 
was a substantial compliance with the statute; 2d, the tender 
by Caldwell does not of itself invest him with such title as 
would defeat the plaintiffs in an action of ejectment, without 
first bringing the money so tendered into court; 3d, the de- 
fective acknowledgment of the mortgage before Miller, did 
not make the mortgage void.” 

The court refused these charges, and plaintiffs separately 
and duly excepted, and in consequence were compelled to 
take anon-suit, &e.  * 

The rulings upon the pleadings, the exclusion of evidence, 
the charge given, and the refusals to charge as requested, are 
now assigned as error. 


JONES & JONES, for appellant.—1. The appellants’ title 
will support an action of ejectment.—Hawkins v. Hudson, 
45 Ala. 482, and cases cited. 

2. The appellants’ title could only be defeated by defend- 
ant’s superior title in writing. ‘In a court of law there can 
be no estoppel affecting the title to land which is not in 
writing, for at law the title can pass by writing only.” 
Kelly v. Hendricks, 57 Ala.; Farley v. Smith, 39 Ala. 42. 

3. The appellee sought under his second plea, to defeat 
the appellants’ action of ejectment, by setting up, under sec- 
tion 2511 Rey. Code, that he had tendered to the purchaser at 
the mortgage sale the amount of the purchase-money, ten 
per cent. per annum thereon, and all other lawful charges, 
which plea was nothing but a plea of tender, (see Jonsen v. 
Nabring, 50 Ala. 392,) and the plea was not accompanied by 
a delivery of the money alleged to have been tendered to 
the clerk of the court, as required by section 2648 Rev. Code. 
In Jonsen v. Nabring, a similar plea was interposed by the 
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defendant in an action of wrluwful detainer before a justice 
of the peace, and this court held that “the statute which 
requires that a plea of tender must be accompanied by a de- 
livery of the money to the clerk of the court, does not ap- 
ply to actions commenced before a justice of the peace;” in 
effect saying that where such a plea was interposed in the 
Circuit Court, “a court having a clerk,” the statute must be 
complied with. 

4. Section 2511 Revised Code has never been construed 
so far as we are advised, by our Supreme Court. We re- 
spectfully submit, that while in order to perfect Caldwell’s 
right of redemption, actual payment of the money was unnee- 
essary, yet to reinvest him with the title, the money must have 
been actually paid to the appellants’ vendor, or into court, 
We ean see no distinction between the requirement that 
would be exacted of a judgment creditor who offered to re- 
deem from a purchaser at sheriff’s sale, and what the lay 
would require of a mortgagor who offered to redeem from 
the purchaser the property sold under the mortgage. A 
judgment creditor, although he has a right to redeem, never 
acquires any title to the land, until he actually credits his 
judgment with an amount equal to the original bid for the 
land and ten per cent. per annum thereon, and all other law- 
ful charges.— Walker, Mead & Co. v. Ball, 39 Ala. 298. 

5. Caldwell’s equity of redemption was cut off by the 
mortgage sale of the appellants.—J/eGuire v. Van Pelt et al., 
55 Ala. 344. He had no right to redeem, except that given 
him in section 2511 Rev. Code. Under the statute law, as 
soon as he tendered the money to Smith, he perfected his 
equitable right of redemption.— Moore & Lynes v. Gore, 35 
Ala. 701. He could not be reinvested with the title to the 
lands without an actual payment.—See Walker, Mead & Co. 
vy. Ball, 30 Ala. 298. 

Caldwell’s remedy, being in possession of the lands when 
the action of ejectment was brought, was to file a bill in 
chancery, and enjoin the action at law, and pay into court at 
the time of filing his bill the amount of money tendered by 
him, or averring his readiness to pay the money to perfect 
his title.—Spoor v. Phillips, ye Ala. 193; Cain v. Ginon, 
36 Ala. 168; Daughdrill v. Sweeney, 41 Ala. 410; Nelso 
& Hatch v. Dunn, 15 Ala. 501; MeGuire v. Van Pelt, 55 
Ala. 344; Carlin v. Jones et al., 55 Ala. 424. 

6. The demurrers of appellants to appellee’s second plea 
should have been sustained.—Code, § 2997; 36 Ala. 698; 
4l Ala. 310. 
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7. The certificate of the justice of the peace to the mort- 
gage of Caldwell to Patrick, Irwi . & Co., was substantially 
in ‘compliance with the statute. Besides, the apppellee, in 
his second plea, admits the execution of the mortgage. 

The court erred in not allowing ‘the transfer of the note 
a mortgage by Patrick, Irwin & Co. to appellants to be 
offered in evidence. The transfer was in writing and its ex- 
ecution proven, and it should have gone to the jury, even 
if the certificate of acknowledgment to the mortgage had 
bon substantially defective. 

The third ch: arge should cert: — have been given if 
the second was given; and besides, Caldwell had no title to 
the land until he had paid the amount tendered. The fourth 
charge should have been given. ‘This court has decided that 
even if the acknowledgment was defective, which we donot 
admit, that it would be equivalent to the attestation of one 
witness, and it would be competent to supply the deficiency 
by further proof of its due execution.—Verritt et al. v. 
Phenix, 48 Ala. Si. 

10. The only way in which appellee sought to defeat the 
action of ejectment, was by his second plea; and being a plea 
of tender, (50 Ala. 39% 2,) if Caldwell had never paid the money, 
he could not defend in this action, and for that reason, the 
appellee’s charge should have been refused. 


R. GAILLARD, and 8. J. CUMMING, contra.—1l. There was 
no error in overruling plaintiffs’ motion to strike defend- 
ant’s plea from the file. ~* was not a plea of tender under 
section 2997 of the Code, but a plea in bar of the action— 
ejecthhent—under section 2879 of the Code.—2 Brick. Dig. 
p. 396, § 24. ; 

9 


72 


There was no error in overruling plaintiffs’ demurrer 
to defendant’s second plea. It was a orm plea under 
the Code.—Code of Ala. SS 2987 : nd ¢ 2879; 2 Brick. Dig. 
p. 396, § 24. 

3. There was no error in sustaining defendant’s objection 
to allowing the mortgage, or instrument purporting to be a 
mortgage, given by ¢ ‘aldwell on the 5th of November, 1860, 
to Patric Ik, Irwin & Co., to go to the jury as evidence. See- 
tion 1266 of the Code of 1852 required the execution of all 
conveyances to be attested by at least one witness, and when 
the grantor could not write, by two. There was no witness 
who attested the execution of the said so-called mortgage. 

The re equirements of neither section 1266 nor section 1267, 
nor of section 1279 of the Code of 1852 were complied with, 
and the instrument was of no validity. 
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What purports to have been an acknowledgment under 
said section 1279 was no oe It certified 
nothing. The language, “assigned the same for the purposes 
then therein specified,” is substantially uit rent from the 
words prescribed in the form, to-wit, ‘he executed the same 
voluntarily.” That it was a void ticcti nit, see Thompson 
v. Marshall, 36 Ala. 504: Hendon v. WI/ 52 Ala. 597, 
We submit that JVerritt v. Phenix, 48 pity 87, is not a cor- 
rect exposition of the statutes. The acknowledement oy 
proof to supply the want of witnesses, must be me de “ ae- 
ecordii ng to law ne re SS 2] 16, 2154; ’ Nec . F obinson, 
15 Ala. 526; Wei » Bro. v. Pope, 53 Ale. 585; Buea 
v. Simons, 55 hong 510. The certificate is neither in the form 
given in the Code, nor is it a substantial compliance there- 
with. 

t, If the court committed no error in excluding the so- 
called mortgage on the ground that it was a void instrument, 
it follows, sot the offer of the transfer of said instrument as 
evidence should be e sa -we vee 
5. The objection to Caldwe sod s t agrwersig. because he had 
not paid the amount of money to the clerk, was based on the 
idea that the second plea was a plea of te nder a r section 
2997 of the Code, and the overruling plaintiffs’ objection was 
no error. 

6. There was no error in the charge of the court. It was 
a correct statement of Caldwell’s rights, and of the effect of 
his tender.—Bump’s Law and Prac. of Bankruptcy, 325; 
2 Brick. Dig. 396, § 24. 

7. There was no error in refusing the charges asked by 
plaintiffs numbered 1, 3 and 4.—See Code of 1853, $$ 1266, 
1267, 1279; Code of Ala. § 2879; 2 Brick. Dig. 396, § 24; 
Hendon v. White, 52 Ala. 597. 

8. The action was in the nature of ejectment. The ques- 
tion of title could only be settled. If Caldwell’s title had 
been defective, he could not have made it good, had he ten- 
dered a million of dollars into court. There was, therefore, 
no error in the charge asked by the defendant and given by 
the court. 


STONE, J.—The plaintiffs in the present action assert 
title as follows: That on the 6th day of November, 1860, 
defendant executed his mortgage to Patrick, Irwin & Co., 
conveying to them the lands in controversy, to secure pay- 
ment of a note given to them before that time for the sum 
of fourteen thousand and eighty and 80-100 dollars ; that 
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afterwards, in 1868, Patrick, Irwin & Co., assigned and 
transferred said note and mortgage to plaintiffs; that after- 
wards, in September, 1868, said J. Decatur Caldwell execu- 
ted a power of sale, authorizing the said Patrick, Irwin & 
Co. or their assignees or legal representatives to advertise 
and sell said lands under said mortgage, there being no 
power of sale in the mortgage as first executed; that under 
said mortgage and said power of sale, the present plaintiffs, 
assignees from said Patrick, Irwin & Co., and transferees 
of said note and mortgage, advertised, sold and conveyed 
said lands to one Smith, on the 14th December, 1868, and 
that Smith subsequently, and before this suit was brought, 
conveyed to plaintiffs. After the sale, which took place in 
December, 1868, Caldwell held the premises as tenant of 
Smith, the purchaser, for near two years, paying rent there- 
for. 

The defense is, that before two years expired, viz: on 
December 13th, 1870, “defendant redeemed the said lands, 
by tendering on said 13th day of December, 1870, the said 
purchase-money with ten per cent. per annum thereon, and 
all other lawful charges to the said Albert A. Smith, the 
purchaser as aforesaid; and said defendant avers that by 
said tender, made as-aforesaid by him, he was reinvested 
with the title to said lands.” The above is an extract from 
the plea of tender, and it contains no averment of a deliv- 
ery of the money to the clerk of the court, or, that the 
money is brought into court with the plea. There was a 
motion to reject, and a demurrer to this plea, assigning this 
and various other grounds. The Circuit Court overruled the 
motion and the demurrer, and held the plea good, without 
the averment that the money was delivered to the clerk. 

To authorize redemption by a debtor of lands sold as 
this was, the statute—Code of 1876, section 2879—re- 
quires that he shall “pay or tender to the purchaser or 
his vendee, the purchase-money, with ten per cent. per an- 
num thereon, and all other lawful charges; and such pay- 
ment or tender has the effect to reinvest him with the title.” 
The next section of the Code declares that “If the posses- 
sion of the land has been delivered to the purchaser by the 
debtor, and upon payment or tender as aforesaid, it is not 
restored to him, he may recover possession by a suit for un- 
lawful detainer, before a justice of the peace.” The section 
last copied was construed by this court in Jonsen v. Nabring, 
50 Ala. 392. It was there ruled that in such action of un- 
lawful detainer before a justice of the peace, it was not nec- 
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essary to bring the money into court, or to aver it was so 
brought in; that the justice had no clerk to whom the money 
could be delivered, and that on appeal, the only objections 
to the complaint that could be made, were those which could 
be, and were raised before the justice. The present suit 
originated in the Circuit Court, is statutory ejectment, and 
such action, as a rule, can be maintained or defended ‘only 
on a legal title. The statute declares that either payment 
or tender has the effect to reinvest the debtor with the title ; 
but it can not be overlooked, that when the tendered money 
is, for any reason, not ac cepted, and no reconveyance is exe- 
cuted, the title in fact remains with the purchaser, while the 
debtor holds the money. Many circumstances may exist 
which will induce the purchas er hone ‘stly to decline the 
money tendered. He may, in good faith, deny the debtor's 
right to redeem. Can it be, that the legislature intended to 
punish such honest mistake with a loss of the land, without 
a return of the money paid, of which the debtor has had 
the benefit? “The plea must consist of a succinct state- 
ment of the ficts relied on, in bar or abatement of the 
suit.”—Code of 1876, § 2987. “A plea of tender of money, 
or of a thing in ac tion, must be accompanied by a delivery 
of the money, or such thing in action, to the clerk of the 
court.”—Code of 1876, § 2997. The reason of the rule 
declared in Jonsen v. Nabring, supra, does not apply in this 
ease. The Circuit Court has a clerk, as a necessary fune- 
tionary of its very existence. Nor is the action of unlawful 
detainer governed by the rules which obtain in ejectment. 
The one is designed as a speedy, simple and statutory mode 
of restoring possessions tortiously interrupted, or r wrongfully 
withheld, after the termination of a permissive, or tempo- 
rary right of enjoyment. In such action title, except as im- 
plied in the statute, is immaterial, and can not be put in 
issue. In ejectment, title—the legal title—is generally the 
main inquiry.— You v. Flinn, 34 Ala. 409. ‘The evidence 
of title is not always the same. Sometimes it consists in a 
regular chain of conveyances from the Government down 
to the litigant. Sometimes it consists of an older, quiet 
occupancy, which raises the presumption of title that will 
prevail against a subsequent possession w ithout: other — 
cient evide ay of title—Lewis v. Goqueltte, 38. & P. 
] Brick. Dig g. 627, SS 40, 41; And rson wv, Rleor. 56 rm 
621. Sometimes the action is maintained by proof that the 
defendant went into posse ssion, or retained the possession, 
as tenant of the plaintiff, thus acknowledging his title, and 
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estopping himself from disputing the title under which he 
entered, or continued to enjoy.— Henley v. Br. Bank, 16 Ala. 
552. There are other modes of establishing legal title. 

We think we but carry out the intention of the legisla- 
ture, when we hold that the plea of tender in this cause 
should have been accompanied by a delivery of the money 
to the clerk ; and, it being shown to the court that such de- 
livery had not been made, the Cireuit Court should have 
sustained plaintiffs’ motion to reject plea numbered two. 

Whether the court rightly ruled in rejecting the copy of 
the mortgage offered in evidence by plaintiffs, for defects in 
the certificate of acknowledgment, we consider it unneces- 
sary to decide. ‘The certificate is very informal, and proba- 
bly insufficient to raise the record to that dignity, which au- 
thorizes a certified copy of it to be used as evidence.—See 
Sharpe v. Orme, at the present term; Phil. Ev. ed. of 1850; 
Cowen & Hill’s Notes, part 2, page 462. The power of sale 
was sufficiently executed, if proved, to justify its admission 
as evidence. And the power of sale sufficiently refers to, 
and identifies the mortgage, to validate it and make it bind- 
ing, even if, in its original execution, it was invalid. The 
power of sale should have been received in evidence, for the 
mortgage, if it ever hnd been invalid, had ceased to be so.— 
1 Greenl. Ev. §§ 23, 211; 1 Brick. Dig. 801-2, §§ 80, 85. 
Whether the original mortgage can be produced, or a copy, 
or its contents shown, are questions to arise on another trial. 
Production of paper title may not, however, be necessary, 
if, as averred in defendant’s second plea, he held possession 
for the years 1869 and 1870, as tenant of Smith, the pur- 
chaser. This was a recognition that Smith had title at that 
time, and estops Caldwell from disputing it. This being 
shown, the onus is then cast on him of showing he has 
redeemed, according to the rules laid down above. 

In the present case the plaintiffs took a non-suit with a 
bill of exceptions, in consequence of the adverse rulings of 
the Cireuit Court. We have shown that the Cireuit Court 
erred in its rulings. The usual consequence in such case is, 
to set aside the non-suit, and reverse and remand the cause. 
A point, however, not noticed in the briefs, renders such 
practice improper in the present case. Smith purchased at 
mortgage sale, December 14th, 1868, and received a convey- 
ance of the title. Caldwell made the tender December 13th, 
1870, and thenceforth renounced his tenancy, and claimed 
to occupy in his own right, if the averments of his second 
plea be true. He thus threw off allegiance to his landlord, 
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Smith, and became an adverse holder, claiming right. Ip 
1872, near two years afterwards, Smith conveyed the lands 
to Alexander and others, by whom the present suit was 
brought. It is thus shown that when the present plaintiff 
acquired their title, the lands were in the adverse possession 
of Caldwell. A suit, on a title thus acquired, can not be 
maintained, because of its violation of the rules against 
maintenance.—Bernstein v. Huines, 60 Ala. 582. Such deeds 
are not void, but are binding, by way of estoppel, between 
the parties.—Ib. 60 Ala 604. Inasmuch as the presen 
suit in the names of the present plaintiffs can not be main- 
tained, the erroneous rulings of the Cireuit Court wer 
error without injury, 


ry P , . ’ ; 
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Tyson v. The South & North Alabama 
Railroad Company. 


Action against Railroad Corporation to recover Damages 
tor Pi rsonal Injuri $ § tered by Eimploye. 


3 Ci yporation : what duty ores ¢ p! yes, in selection of fi pipes 
ants.—A railroad corporation owes a duty to its employes, to exercise due 
care and diligence in the selection and appointment of their fellow-ser- 
vants, and is answerable for injuries resulting from its want of care or skill, 
in these respects; though if these have been observed, it is not responsible 
to one servant, for injuries resulting from the negligence of his fellow-ser- 
vant. 

2. Same ; delegation of power of appointment, effect of.—Whoever ex- 
ercises the power of appointing and removing employes or servants, though 
his grade of employment as to other matters, makes him their fellow ser- 
vant, exercises a corporate function; and though he be ever so competent 
himself, and due care has been exercised in selecting him for that purpose, 
his negligence or mistakes in selecting employes, are the negligence or mis- 
takes of the corporation, for which it must answer. 


Appeal from Montgomery Circuit Court. 

Tried before Hon. JAMES Q. SMITH. 

The appellant, Samuel Tyson, brought this action against 
the appellee, the South and North Alabama Railroad Com- 
pany, to recover damages for personal injuries sustained 
while in its service, by reason of the negligence of defend- 
ant in appointing as engineer one Lovelace, an incompetent 
and unfit person, by whose carelessness and unskillfulness 
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plaintiff’s leg was caught and injured while engaged in coup- 
ling cars. 

The evidence showed that plaintiff was engaged in the 
service of defendant as a car coupler, and that while thus 
engaged, he received the injuries complained of. There was 
ev idence tending to show that plaintiff was injured, without 
fault on his part, by reason of the negligence or ignorance 
of the engineer, one Lovelace, who was in charge of the en- 
gine ; thou; oh there was also evidence tending to show that 
pla intiff was not without fault. ‘On the night when the in- 
jury occurre d, the regular nig Lae ngineer was excused for sick- 
ness, and the regul: uw day engineer complained of being tired, 
and thereupon the yard master of defe ndat nt, one Hunt, who 
was invested with authority to appoint and remove engineers 
at will, and who was proved to be a competent and skillful 
man for his position, put one Lovelace in charge of the en- 
gine, without the consent or knowledge of plaintiff,” and while 
said Lovelace was thus in charge of the engine, without 
plaintift's gee or consent, plaintiff was injured, as 
above stated, by said Lovelace’s ignorance or negligence. 

Several witnesses testified that they had known Lovelace 
for several years, during all of which time he had been a 
fireman ; that they had never known or heard of his having 
had charge of an engine before, though it was possible that 
he might have acted as engineer during part of that time, 
without their knowing it. Lovelace had been in service of 
defendant for four or five months as a fireman, and the day 
after the accident, returned to duty as a fireman, and so con- 
tinued until he left defendant’s service. The foregoing was 
all the evidence as to the competency or incompetency of 
Lovelace as an engineer. 

The court charged the jury, if they found from the evi- 
dence that “at the time of the injury complained of, plain- 
tiff was an employe of the defendant as a coupler of railroad 
cars, and that Hunt was also an employe of said defendant, 
authorized to discharge and employ engineers, and you find 
further, that Hunt employed Lovelace to direct the engine 
used in coupling cars, and it appears from the evidence the 
injury complained of, was the result of negligence, want of 
due care and skill on the part of Lovelace, which want of 
skill in Lovelace was not known to defendant, then I charge 
you that the plaintiff ought not to recover.” 

To this charge plaintiff duly excepted. 

At the request of defendant, the court gave the following 
charge: “If the jury believe from the evidence, that the 
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South and North Alabama Railroad Company employed an 
experienced yard master, whose duty it is to select engineers 
and the like, in the operation of the trains and in prosecu- 
tion of the business of defendant, and that said yard master 
made a mistake, or did not use proper diligence in the ge- 
lection and appointment of the man Lovelace, through whose 
alleged negligence the plaintiff, (an employee of the defend- 
ant corporation), was injured, the negligence or mistake of 
said yard master, unknown to the defendant, is not, as to the 
plaintiff, the negligence of the corporation. Such mistake 
or negligence in that regard are the negligence of a servant 
in the course of his employment, and is within the meaning of 
the rule which forbids a recovery against the master for in- 
juries done to a servant by the negligence of his fellow-ser- 
vant; and if the jury believe this state of facts, then the 
plaintiff is not entitled to recover, and the verdict of the 
jury must be for the defendant.” To the giving of this 
charge, the plaintiff also accepted, and now assigns the giv- 


ing’ of these charges for error. 


ARRINGTON & GRAHAM, and C. W. FerGuson, for ap- 
pellant. 


RicE, JONES & WILEY, contra. 


STON E, J.—In the case of The Mobile and Montgomery 
Railroad Co. v. Smith, 59 Ala. 245, we decided that Jordan, 
the superintendent of the road, and O’Brien, the supervisor 
of that part of the road, on which the injury complained of 
was done, were fellow-servants of Smith, the brakeman, who 
was plaintiff in that suit. In that case we said: “It is 
proved that Jordan, the superintendent, O’Brien, the road 
supervisor, Price, a section master to whom blame is as- 
cribed, and Mitchell, the engineer of the train, were all of 
them competent, prudent, and experienced in the several du- 
ties to which they were respectively appointed. These were 
all the persons in any way chargeable with the mishap, who 
were concerned in the service.” The fault which led to the 
injury complained of, was chargeable to one or more of the 
above named employees or servants of the railroad corpora- 
tion. But the fault was committed in that case by one or 
more of the servants aforesaid, while they and Smith were 
acting in the common business of the same master, the rail- 
‘road corporation. We held that the railroad was not respon- 
sible in that case for injury done the plaintiff, by the negli- 
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gent performance of duty by a fellow-servant. That case 
was distinguished from Walker v. Bolling, 22 Ala. 294; and 
the principle announced in the older case was not intended 
to be impaired. In the later case we said: “In Walker v. 
Bolling, this court held that wheré there is a general man- 
ager Or superintendent, who is invested by the common em- 
ployer with the duty and authority of employing and dis- 
missing the inferior agents and servants who are under him, 
the master is responsible ior acts of negligence on the part 
of the superintendent in failing to exercise due care and dili- 
gence in the employment of competent agents, or in not dis- 
missing those who are proved to be incompetent.” The 
distinction may appear to be a narrow one, but we think it 
is founded in solid reason. In the one ease the servant sim- 
ply performs the labor assigned him. He has no authority 
or power to sublet, or delegate the service to another. If 
his principal, the railroad corporation, has selected him with 
eare; if he possess the requisite skill, qualifications and 
good character, then the corporation, which speaks and acts 
through its officials, has done its duty, and will not be held 
to account to another servant or employe for any inj ry 
that may have resulted from the fault or negligence of such 
accredited first mentioned employe. Such is the weight of 
authority, and such are our decisions. We have no desire 
to overturn them.—V. & O. R. R. Co. v. Thomas, 42 Ala. 
672. In the case cited, our predecessors used the following 
language: “There are perils incident to the servant’s employ- 
ment, against which caution and prudence can not perfectly 
guard. ‘Those perils and risks the servant must be presumed 
to know as well as the master, and when he contracts, he 
must be understood to assume them, and stipulate for a com- 
pensation apportioned thereto. It is in this that the rela- 
tion of a railroad corporation to passengers differs from its 
relation to servants. The principle has been so often de- 
elared, both in England and in this country, that it has 
ceased to be disputable.” See, also, the authorities collected 
and collated in the able opinion in that case. 

But the question we have been discussing is not the ques- 
tion in this case. The bill of exceptions states “that on the 
night when the injury occurred, the regular night engineer 
was excused for sickness, and the regular day engineer com- 
plained of being tired, and thereupon the yard master of 
the defendant, who was invested with authority to remove 
and appoint engineers at will, and who was proved to be a 
competent and skillful man for his position, put one Love- 
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lace in charge of the engine, without the consent or knowl- 
edge of the plaintiff; and while said Lovelace was, without 
plaintiff’s knowledge, acting as engineer, and by reason of 
the ignorance or negligence before stated , plaintiff was hurt.” 
There was testimony tending to show that Lovelace was not 
a competent engineer. It appears then that part of the ad- 
ministrative functions of the corporation were confided to 
sub-agents and employes. Such practice may be, and prob- 
ably is, neceSsary, in the control and government of so large 
a corporation as a ‘Failread usually is. But, the performance 
of such delegated power by the sub- agent or employes is 
the act of the corporation, and the corporation is responsible 
for its faithful and prudent performance, to the same extent 
as if the service were performed by the highest officer of the 
corporation. The selection and removal, at will, of engin- 
eers in control of locomotives, is a high and responsible fune- 
tion, and the consequences of errors, or misplaced confidence 
therein, are too fearful to be lightly passed over. The rail- 
road corporation must not only have a competent and skill- 
ful man for this position, but he must prove his competence 
and skill by selecting competent - skillful persons to exe- 
cute his orders. Failing to do so, the railroad corporation 
he represents is accountable for the injury mooning from 
such failure... This, we understand, is the result of the prin- 
ciple declared in Walker v. . Bolling, supra, which was re- 
affirmed in Cook v. Parham 24 Ala. 21. Speaking on this 
question, Chief-Justice WALKER, in J. & O. RR. RR. Co. +. 
Zhomas, said: “The master is answerable that the servants 
shall be persons of ordinary skill and care. This qualifica- 
tion has been twice announced in this State. The precise 
shape of its statement is, that it is the master’s duty to use 
due care in procuring compete nt servants or officers, and he 
is responsible for a failure to discharge that duty. With this 
qualification the rule above stated, which prevails in Eng- 
land, must be regarded as established in this State.” The 
rule referred to is, that the master is not responsible to one 
servant for injury caused by the fault or negligence of an- 
other. And so we hold that while the railroad company is 
not responsible to Tyson for injuries which he sustained by 
the fault or neglect of Lovelace, provided the latter was a 
competent and skillful engineer yet, if he was not competent 
and skillful, then the corporation is responsible to Tyson for 
any injury that resulted from such want of competence and 


‘skill. 
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The rulings of the Circuit Court were not in harmony with 
the views above expressed. 
2eversed and remanded. 


—— and Montgomery Railway Co. 
. Steiner, McGehee &. 


Action against Carrier to recover Overcharges and Penal- 
ties, &e. 

1. Case althered to.—The court adheres to its decision in State, ex rel. 
Harrell, v. Mobile and Mo itgomery Railway Company, 59 Ala. 325, that the 

second section of the act of April 19th, 1873, which provides that railroad 
companies ‘‘ may for the transportation of local freight, demand and receive 
not exceeding fifty per cent. more th: an the rate charged for the transporta- 
tion of the same dese ‘ription of fre , over the whole line of its road,’ 
joes not authorize the addition of fifty per cent. on the charge over the whole 
r or 9 irrespective of the distance the freight may be carried, but only an ad- 
ditional fifty per cent. more per mile, for the distance local freight is carried, 
than the per mile rate charged on goods carried over the whole line. 

2. Act fof Apel 19th, 1873, construed.—The rate on freight ‘‘ carried over 
the whole line of l,’** which hasishe s the basis for the additional fifty 
per cent. allowed by that act, for the transportation of “local freight,’’ is 
the rate charged on freight taken on at one terminus and discharged at the 
other; and not the rate for freight brought from or carried to a point beyonu 
the termini of the road. 

3. Same.—The rate which furnishes the basis on which local freight 
charges must be graduated, is the rate prevailing at the time of the shipment; 
and rates at any ‘particular time in the past furnish no reliable guide for as- 
certaining present rates. 

4,° Corporation fori d under act to constitute the purchasers of a railroad, 
&c., a body corporate; rights and powers of.—When the purchasers of a rail- 
road form a corporation under the provisions of the statute—act ‘‘ to consti- 
tute the purchasers of any railroad heretofore sold under authority of any 
law of this State, a body corporate and politic,’’ approved December 17th, 
1873, and amended March 20th, 1875—the new corporation succeeds to the 
franchises, faculties and powers of the old corporation precisely as surren- 
dered or lost; though as to ownership of property and liabilities, it is a new 
sorporation. 

5. Eifect of acceptance of restrictions on corporate | rower not embodied in 





ts ror 





charter.—If a railroad corporation, though originally chartered without re- 
strictions as to the right to fix tolls, accepts a limitation or restrictions of 
*h powers, On a vi iluable consideration—c. g., as one of the conditions on 





+h it receives aid from the State—such limitation inheres in its organic 
bow, prec isely as if originally incorporated therein; and a new corporation, 
formed by those purchs ising its peepee &c., under our statutes, succee ading 
only to the rights of the old, is bound | by such limitations. 

Ne Tnposit me of | enalty ; when not inv sion of chartered rights. —Where 

law when a corporation is formed, or which it afterwards accepted, exacts 
certain duties of it, a subsequent statute imposing a penalty, where none ex- 
isted before, for a failure to perform such duties, does not impair any cor- 
porate right or otherwise violate the onstitution. 
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7. Volunt ry payment; w hat not.—The nature of the busi siness cons idered, 
the shipper does not sté and on equal terms with the carrier, in contracting 
for charg res for transportation and i if the shipper P ays the rates established 
in violation of law by the carrier, rather than forego his services, such pay: 
ment is not voluntary, in the legal sense, and the shipper may maintain his 
action for money had and received, to recover back the illegal charge, 

8S. Constitution IStS : effect of, as to ymoer to amend che rter.—The aq 
to constitute the purchasers of any railroad, &c., a te ly politic and corp 
rate, having well, enacted, since article 13 of the constitution of 1868 “4 
came operative, and it, and similar provisions in the present constitution 
providing that the general laws, under vi che orporat ions may be framed, may 
be amended, altered or repealed, corporations thus formed are subject to 
legislative control. 

9. set of April 19th 1878 : penalti« 8 im, nosed py 1 ot rej eal d.—The pen- 
alties imposed by act of April 19th, 1873, are not repe aled by the provis- 
ions of the ‘‘act to prevent excessive charges by r: ilroad companies,”’ ap- 
proved March 17th, 1875. , 

10. Effect of act repe alin uy **act st stag the aid and eredit of the St 
of Alaban na, for the purpose of expeditina construction of railror ds w thin 
the Stete.’’—The re pe al of the act under which the aid and eredit of the State 
were extended to railroads, upon conditions therein recited, does not have 
the effect to release them from the restraints imposed by the 15th section of 
that act as to tolls and char; ges; nor to release the Mobile and Montgomery 
Railroad Company, to whose rights the appellant succeeded, from the re- 

strictions imposed by section eight of the special act, under which the Mo- 
bile and Montgomery Railroad Company obtained State aid. 


APPEAL from the Circuit Court of Butler. 

Tried before Hon. JoHN K. HENRY 

The appellees, Steiner, McGehee & Co., brought this ac- 
tion against the appellant, the Mobile and Montgomery Rail- 
way Company, on the 14th day of February, 1876, to re- 
cover certain penalties which the complaint alleged the rail- 
way company had incurred, at various times, between the 
2ist day of April, 1875, and the Ist day of December of 
that year, by violating the provisions of the second section 
of “an act regulating the charges for transportation of freight 
upon railroads within this State,” approved April 19, 1873. 
Some of the counts also sought to recover the amount of 
overcharges illegally exacted on freights, between the Ist 
day of December, 1875, and the 4th d: ay of February, 1876. 

The counts were two hundred and sixty-nine in number, 
but it is unnecessary to notice them in detail. The com- 
plaint, as amended, sets out the act authorizing the Governor 
to endorse the bonds of the Mobile and Montgomery Rail- 
road Company, the acceptance of its provisions by that com- 
pany, the issue of the bonds and a trust deed to secure the 
same, and the organization of the defendant corporation by 
the purchasers, at a sale under a decree in chancery for fore- 
closure,—all of which matters are hereinafter fully set forth. 

The defendant demurred to each count of the amended 
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complaint, on the ground, among others, that the act of April 
19th, 1873, under which the plaintiff claims, was repealed 
by an act of the general assembly approved March 17, 1875! 
Defendant also demurred separately to each count, because 
the act of the general assembly approved April 19, 1873, 
and under which plaintiff claims, is unconstitutional as to 
defendant. ‘This demurrer was overruled. 

So much of the act of April 19th, 1873, under which the 
complaint was framed, and of the act of March 17th, 1875, 
which it was claimed had the effect to repeal the former law, 
as is necessary toa proper understanding of the points thus 
raised on demurrer, is given below. 

The second section of the act of April 19th, 1873, enacts 
that all railroad companies in this State “ may for the trans- 
portation of local freight demand and receive not exceeding 
fifty per cent. more than the rate charged for the transpor- 
tation of the same description of freight over the whole line 
of its road; and any railroad company, manager, agent, or 
officer, violating the provisions hereof, shall be liable to the 
party injured thereby in double the amount of the over- 
charge; but in no case shall the penalty be less than $20.” 

The act to prevent excessive charges by railroad compa- 
nies, approved March 17th, 1875, declares, “ that any officer, 
manager, or agent of any railroad company, lessee, associa- 
tion or corporation, managing or operating any railroad in 
this State, who violates the provisions of an act, entitled an 
act regulating the charges for the transportation of freight 
upon railroads within this State—approved April 19th, 1873 
—shall be guilty of a misdemeanor, and upon conviction 
thereof, shall be fined not less than one hundred, nor more 
than five hundred dollars for each offense.” 

On the same day, an act was passed repealing the “act to 
furnish the aid and credit of the State of Alabama for the 
purpose of expediting the construction of railroads within 
this State””—approved February 21st, 1870. This was the 
“general law passed at the present session,” to which refer- 
ence was made in the act hereinafter noticed, authorizing the 
endorsement of the bonds of the Mobile and Montgomery 
Railroad Company. 

The defendant filed several pleas, and among them, two 
pleas setting up in substance the facts hereinafter stated as 
to the organization of the defendant corporation, and that at 
the time the law of April 19th, 1873, was enacted, under 
which the special counts were framed, the rates for trans- 
portation for freight over the line of railroad, now owned by 
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defendant, were regulated by section eight of the act to **au- 
thorize the Governor to endorse the bonds of the Mobile and 
Montgomery Railroad Company,” and that neither the said 
Mobile and Montgomery Railroad Company, nor this de- 


fend: unt, ever accepted or corsented to be coverned by the 
provisions of the act approved April 19th, 1873; wherefore 


defendant is not liable to the penalties sued for in the spe- 
cial counts. The court sustained a demurrer to each of 
these pleas. 

The evidence shows that the Mobile and Montgomery 
Railway Company, the appellant, was formed in this wise: 

Under an “act to incorporate the Alabama and Florida 
Railroad Company,” approved Sadho Lith, 1850, a com- 
pany was chartered to build and operate a railroad from the 
’ 


he city of Montgomery, Alabama, towar Is the city of Pensa- 
eola, Florida. This charter contained t sual provisions, 
and by its fifteenth section provided, that “ after the com- 
pletion of said road, or any part thereof, the said president 
a0 | dire ‘tors may | vy and col] et tolls from all persons, 
property, merchandise, and other commodity transported 
thereon ; provided, the net profits shall not exceed twenty- 
five per cent. per annum 

This road was finished to the State line, near Pollard, Ala- 
: 


bama, in the year 1861. 

On the 15th day of February, 1856, the legislature of this 
State passed “an act to incorp yrate the Mobile and Great 
Northern ; ial ilroad Company.” By this act a company was 
incorporated to build and operate a railroad “ from the city 
of Mobile to a point on the Alabama and Florida Rail- 
road,” &e. The seventeenth section of this charter enacts, 
“that the directors shall have full power to establish such 
rates of tolls for the conveyance of persons and property 
upon the railroad, as they shall from time to time deem 
proper, and to levy and collect the same for the use of said 

ypany. Al] matters and things respecting the use of said 
lroads and the e mvevyance of passengers and property, 


Lott I “. nfinrmity 4 nal on} yo niats n aid 
shail be In contormity to such rules and revuiations % sal 
> Ase . } i av. 4° eas Sees 89 ryt. 
yard of directors slaall from time to time determine. This 
] ] 4 1 , ™> 17 mr 
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proved August 8th, 1868. This act gave these companies 

‘full authority to make joint stock of the two companies 
and to consolidate said compante s into one corporation, by 
the corpor: ate name of the Mobile and M ontgomery Railroz ad 
Company, ” pursuant to the action of the stoe! kholders of the 
companies, at their conventions. 

The fourth section of this act provided, “ That the said 
Mobile and Montgomery Railroad C ompany shall have all 
the rights, privileges, property, franchises and immunities, 
10t inconsistent with those granted by this act, which have 
been given, granted, and confirmed to the said Mobile and 
Great Northern Railroad Company, and the Alabama and 
Florida Railroad Company, and the same are hereby given, 
eranted, and confirmed to the said Mobile and Montgomery 
Railroad Company.” 


The two companies accepted 1 provisions of this act 
A i 


and were duly consolidated under i 
On the 25th of February, 1870, the legislature passed “ an 

act to authorize the Governor of the State of Alabama, to 

endorse on the part of the State, the first mortgage bonds of 
1¢ Mobile and Montgomery Railroad Company.” 

This act authorized the Governor to endorse the first 
mortgage bonds of the company for the sum of two million 
five hundred thousand dollars, for the purpose of disch larging 
existing liens upon its property, repairing and equipping its 
road between Montgomery and Tensa s, and extending and 
completing it from Tensas to Mobile, which was reauired to 
be done by the first day of July, 1872. 

The eighth section of said act provides “that the endorse- 
ment of the bonds of the Mobile and Montgomery Railroad 
Company as herein provided for, is conditioned that on and 
after the time fixed for the completion of said railroad from 
Tensas to Mol ani the Mobile a Montgomery Railroad 
Company shall transport passengers and freight at the same 
rates as provided for other reads i in the ceneral bill passed 
at the present session, to furnish the aid and eredit of the 
State to expedite the eonstruction of railroads 

he fifteenth section of the general act referred to, en- 
acted that “fas a condition on which the aid is granted by 
this act, the several railroad companies shall not charge 
more than four (4) cents per mile for each passenger travel- 


ing over their lines, and shall not charge more than twenty- 
Se ior] s for carrying local freight, 

wn th ill for earr ing throuch fr ight; por shall they 
useriminate unfay yrably against any citizen o: Alabama in 


bd . ' . re, a . 17 . 99 
respect of any of the benetits or privileges of their road. 
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The Governor endorsed the first mortgage bonds of the 
Mobile and Montgomery Railroad Company to the extent of 
$2,500,000, and it completed the road to Mobile within the 
prescribed period. 

To secure the bonds. thus issued, the Mobile and Mont- 
gomery Railroad Company executed and delivered a deed of 
trust to Philo C. Calhoun, Timothy H. Porter and Josiah 
Morris, which conveyed the railroad from Mobile to Mont- 
gomery with all its franchises, equipments, &c., to said par- 
ties in trust, for the benefit of persons who might hold the 
endorsed bonds. The deed of trust authorized the trustees 
in case of default in either principal or interest, to take pos- 
session of the road and operate it, and pay the amount out 
of the earnings thereof, and if these were insufficient, to sell 
the property conveyed, and if necessary to bid in the same 
for the protection of the bondholders. 

Default having been made in the payment of interest, the 
trustees on the 13th day of September, 1873, filed their bill 
against the railroad company for a foreclosure of the mort- 
gage and a sale of the property therein conveyed. The rail- 
road company answered, and such proceedings were had 
thereon, that a decree was rendered in May, 1874, ordering 
a foreclosure of the mortgage and a sale of the property con- 
veyed therein, which provided among other things, 
that the trustees might purchase for the benefit of the 
holders of the bonds. On the 10th day of Novem- 
ber, 1874, the property was sold under this decree and 
purchased by the trustees for the benefit of the bondholders. 
The sale was reported to, and confirmed by the court at its 
November term 1874, and the register ordered to execute a 
conveyance to the trustee for the benefit of the bondholders. 
‘A majority in interest of said bondholders were duly incor- 
porated under the name of the Mobile and Montgomery 
Railway Company, under the act of the general assembly 
to constitute the purchasers of any railroad hereafter sold 
under authority of any law of this State, a body corporat 
and politic, approved December 17th, 1873, and the act 
amendatory thereof, approved March 20th, 1875.” 

The act of December 17th, 1873, enacts among other 
things ‘that in each and every case in which any railroad may 
hereafter be sold by the State of Alabama, or by any com- 
mission, officer or agent of said State, or under any pro- 
ceeding judicial or otherwise authorized by law, the pur- 
chasers at any such sale may constitute themselves into a 
body politic and corporate, and shall have and _ possess all 
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the powers and franchises which belonged to the company, 
or corporation originally owning the railroad so pur- 
chased, including the power to purchase and hold real estate, 
and the franchise to be and exist as ac orporation under such 
name as the purchasers may select and adopt. The board of 
directors of such new corporation shall have power . . . 
to lease, sell, or mortgage all or any part of the franchises 
or property of such corporation, including the franchise to 
be and exist as a corporation.’ 

An amendment was passed March the 20th, 1875, the sec- 
ond, third and fourth sections of which are as follows : 

“Sec. 2. Be it further enacted, that the word purchasers, 
as hereinabove used, in every case where the same occurs, 
be and the same hereby is declared to e omprehend and mean, 
not the trustees mere ly making the purchase, but the per- 
sons for whom, in whose behalf, for whose benefit or advan- 
tage, or in trust for whom, such railroad is so purchased, be- 
ing the persons who part with the actual consideration of 
such purchase ; and in every case a majority in interest of 
such purchasers may organize such corporation, for the ben- 
efit of themselves and of all other persons having like in- 
terest in such purchase who desire to unite therein. 

“Sec. 3. Be it further enacted, that the meaning and in- 
tendment of said word hereinabove declared, shall be ac- 
cepted and received in all courts and places, in respect of 
any attempt at incorporation under said act, heretofore or 
hereafter made, in the same manner and to the same extent 
as if the same had, been originally declared in said act; 
Provided, always, that the rights - any and all persons 
vested before the taking effect hereof, sh: ill not be im paired 
or affected thereby 4 

“Sec. 4. Be it farther enacted, that every body corporate 
and politic heretofore or hereafter organized pursuant to the 
provisions hereof, or of said act hereinabove referred to, 
within sixty days from the taking effect of this act, or within 
sixty days from the date of its organization, under the hand 
of its proper officer or officers, shall make and file its cer- 
tificate in writing in the office of the Secretary of State of 
the proceedings had for its organization.” 

The evidence introduced on the trial shows that the plain- 
tiffs were merchants doing business in Greenville, Ala., and 
during the periods mentioned in the complaint, and at various 
times, shipped over defendant’s road large quantities of goods 
and twenty-nine hundred and thirty two bales of cotton. 
The distance by defendant’s road from Greenyille to Mobile 
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is one hundred and thirty-five miles, and from Greenville to 
Montgomery is forty-five miles. The charges upon cotton 


were two dollars and thirty cents per bale trom Greenville 
to Mobile, and one dellar and fifty eents per bale from 
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the distance from New York to Montgom¢ ry by the shortest 
railroad route. The defendant objected to the question as 
illegal and irre levant. it was shown that the plaintiff had 
had various parcels of goods shipped from New York to 
Montgomery, and then the same goods shipped from Mont- 
gomery to Greenville on defendant’s road, and it was pro- 
posed to be proved, what the through freight from New York 
to Mobile was for merchandise by connecting lines under 
special arrangements as herein stated, and that the different 
railroads from New York to Mobile pro-rated the freight 
according to distance. The court overruled this objection 
and defendant excepted. The witness answered that the 
distance was about twelve hundred miles.” 

The plaintiffs, against the objection and exception of de- 
fendant, were permitted to introduce the testimony of wit- 
nesses, as to the charges they had paid, during the periods 
laid in the complaint, on cotton and other freight from Selma 
and Benton, Ala., by way of the Western Railroad to Mont- 
gomery, and thence over defendant’s road from Montgomery 
to Mobile, and on similar freight shipped from St. Louis and 
New Orleans over defendant’s road from Mobile to Mont- 
gomery. It was shown that as to these freights, defendant 
pro-rated with the connecting railroads and other routes of 
communication, according to the distance such freight was 
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transported.” It appeared from this testimony, that the 
freight charged by the defi ndant on the cotton and other 
woods shipped from Greenville, exceeded fifty per cent. more 
than the rate charged for the transportation of such freight 
earried over the whole line of its road, which it had received 
from conne ‘tin u lines with which it prc = ‘ated, ac cording to 


the distance which the freight was carried. Lhe testimony 


shows d that the rates tor th tray portation of freight from 
Montgome ry to Mobile and from Mobile to Montgomery, 
were constantly chaneed. The president and directors never 
fixed the tarriff, | that 1 ter to one Nason, the ¢en- 
eral freight agent. Some of these tariffs were printed and 
some not. The local freight ag introduced as a witness, 
could not recollect what the tariff rates were at any one time 
from April 21st, 1875, to February 4th, 1876. A printed paper 
dated s< pt mb r Ist, 1875, which was show} to be a loeal 
tariff of rates for transportation of freight was handed the 
witness, but the witness could not tell when it went into ef- 


fect or to what extent it was used. This paper showed the 
1 


rates charged by defendant for the transportation of freight 
from Greenville to Montgomery, and from Greenville to 
Mobile, and vice verst. 

The court gave a general charge to the jury, to several 
specified parts of which charge the defendant excepted. 

The defendant requested thirty-one written charges, thir- 
teen of which were given, and the remainder refused, and to 
which refusals it excepted. 

Some of the charges refused, instructed the jury; 1st, that 
the defendant was not amenable to the provisions of the act 
of April 19th, 1873; 2d, that if plaintiff shipped his goods, 
knowing beforehand what rates were charged, and paid these 
rates without protest, the payments were voluntary, and 
could not be recovered back; 3d, that the defendant had 
power and authority to change its rates from time to time, 
and that proof of the rate charged at any particular date 
was not evidence of what rates prevailed before or after that 
time, because the defendant has failed to prove the rates at 
such subsequent and different times; 4th, the defendant had 
a right to charge for the transportation of local freight, fifty 
per cent. more than the amount charged at the same time 
for the transportation of the same description of freight 
from one of its termini to another; and if defendant did not 
exceed this amount, then it is not liable under any of the 
counts in the complaint. , 

There was a verdict and judgment for plaintiff for the sum 
of $5,155.75, and defendant appealed. 
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The rulings on demurrer, the rulings upon the admission 
of evidence, the charge given, and the refusals to charge as 
requested, are now assigned as error. 


GreGory L. SMITH, for appellant.— When the provisions 
of two statutes are repugnant, the latest prevails,—see Dwar- 
ris on Statutes, p. 156; note Dash v. Van Kleek, 7 Johns, 
496-7; Columbia Manufacturing Co. v. Van Pool, 4 Cov. 
556; Jordan v. The State, 15 Ala. 746—and operates a repeal 
of the former.—Harrington v. Trustees of Rochester, 10 
Wend. 550; Bac. Abr. title Statutes, D. 

When two statutes provide different penalties for the same 
offense, they are repugnant.—See Nichols v. Squire, 5 Pick, 
168; Commonwealth v. Kimball, 21 Pick. 373; Flatherty », 
Thomas, 12 Allen, 428; Norris v. Crocker, 13 How. 438. 

This is so, although the latter statute provides the smaller 
penalty.—See State v. Whitworth, 8 Por. 435. And it is im- 
material whether both penalties accrue to the State, or the 
first to an individual and the last to the State.—4 Pick. 168; 
13 How. 438. A statute giving the party injured an amount 
in excess of the injury, is penal.—See Stone v. Lannon, 6 
Wis. 497; Reed v. Davis, 8 Pick. 515-516. 

This suit is brought under an act that restricts the rate of 
freight, and provides a penalty for its violation. A later act 
makes the violation of the terms of this act a misdemeanor, 
punishable by fine, and, therefore, repeals the former act. 

When an act repeals a part of an act and substitutes other 
terms in lieu of the portion stricken out, it is said to amend 
such former act.—See Longlois v. Longlois, 48 Ind. 49; Bae. 
Abr. title Statute, D. 

An act approved February 21st, 1870, provided, among 
other things, that railroads should not charge more than 
twenty-five per cent. higher rates for carrying local freight 
than they do for carrying through freight. The act under 
which this suit was brought was passed in 1875, and pro- 
vided that railroads might charge a different rate. It there- 
fore amended the act of 1870. The act of 1870, and all aets 
amendatory thereof, were subsequently repealed by an act of 
1875, and I submit that the act under which this suit was 
brought was thereby repealed. 

The appellant was organized under the general law of 
Alabama (Acts 1874-5, p. 132), allowing the purchaser of 
railroads to reorganize. Its meaning should be construed in 
the light of the reasons that led to its passage.—Dwarris on 
Stat. p- 659; The Schooner Harriet Boynton et al. v. Claim- 
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ants, 1 Story R. 251; Harrison v. Walker, 1.Ga. R. 32; 
Wakefield v. Phelps, 37 N. H. 295. From 1861 to 1865 the 
few railroads in the State were in a condition that rendered 
them useless. A thorough system of railroads was essential 
to the prosperity of the State; butthe war had rendered the 
people too poor to build them without assistance from for- 
eign capital, and capital would not invest without further 
security than that afforded by the property. 

By an act of 1867 (Acts of 1866-7, p. 686), the State au- 
thorized an endorsement of railroad bunds. The same act 
provided that in case of default the State should take charge 
of the property to protect itself. This act placed no restric- 
tion upon freight. 

To enable the State to dispose of any property that might 
thus get into its hands, an act was passed allowing the pur- 
chaser to reorganize with the powers and privileges of the 
See act August 12th, 1868. Several acts 
were then passed relating to the same subject, but applicable 
only to particular corporations. The next general act was 
passed in 1870, (Acts 1869-70, p. 149). This act restricted 
the right to charge for freight.—See § 15. There followed 
several other acts on the same subject, but applicable to par- 
ticular roads. In 1872, the State found many of the roads 
for which it had endorsed defau!ting in the payment of in- 
terest, and that it had ineurred a liability of $18,291,000. 
See report of Commissioners to adjust the debt of Alabama. 
The State took control of the Alabama and Chattanooga 
Railroad under the provisions of the act of 1870, but found 
no relief in the management of the property, and it became 
evident that unless something was done, the State would 
soon be encumbered with every road in its territory. It 
passed a series of acts offering large inducements for relief, 
(see act of December 21st, 1872, Acts of 1872-3, p. 52, and 
act of April 14th, 1873, Acts 1872-3, p. 53; act of April 
15th, 1873, Acts of 1872-3, p. 58; act of April 21st, 1873, 
Acts 1872-3, p. 45), and among the inducements was a re- 
lease from all restrictions, including restrictions on freight. 
The act of April 16th, 1873, Acts 1872-3, p. 59, was then 
passed, and it offered a release from restrictions on freight, as 
a special inducement to parties to relieve the State. The act 
of 1873 as amended, under which defendant was incorporated, 
had the same object in view; and it should be construed in 
harmony with this object.— Noble v. State, 1 Green. (Iowa) 
325. This act gave the defendant all the powers and fran- 
chises of the company originally owning the road. The 
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existing charters. 
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companies originally owning the road were the Alabama and 


;_ oe EP otha ] ay WY wel . 
Florida Railroad and the Mobile and Great Northern Rajl- 
. and ay » dhaase ¢ . . > . a . is 
roa a and among tnel powers Was the right to regulate their 
own freignt 
T> ‘ 1 7 ’ , 
ou ndant on yOWwers and ‘ 
1 417 J 
of the ) nd Lo ) ! Railroad ¢ pal they 
’ a . ‘ rn , 
\ ru i 1 ( = ) to ft i s i yt). A il ( | Oj 
- } 5 1 ] uA, 
th f 1870 by the | Mo ynery R l 
} 1 7 4 . ? } 7 
on 12aco } i { na didn 
? } 
Lil itil and 1 qi l ) l tO 
eT 1 NT a si : 
SLodile and a ry ivairoad Company contr 
rT ~ at . ’ 
id < M. h ( ‘ \ ] 
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its own freight would be free of d MuLOT, but for articl XIV. § 


l of Constitution of 1868; and that section provides for the 
repeal of the general law only, and not for the repeal of any 
a , er . . » * 
right vested ur a r such general law while it exists.—Se¢ 


Sanita C ommentaries on Constitutional Construction, § 60, 
ef. 8 » Lowa (Clarke), 300; North Canal Shore Railroad 
Case, to W atts, 551. 

It is clear that the framers of the constitution of 1875 so 


dia the law; for in addition to the clause in the con- 
stitution of 1868, they provide (art. xiv. § 10, and art. i. § 
52,) for the repeal or alteration of the charter granted under 
such gene ral laws. 

The act under which appellant was organized was passed 
subsequent to the act under which this suit is brought, and 
repeals it so far as they are inconsistent. The act under 
which this suit was brought restricts freight, while the act 
of incorporation gives an unrestricted right to charge for 
freight. The latter, therefore, repeals the former in this respect. 

Appellee claims that the State has a right to regulate 
freights, even where the company has a chartered right to 
regulate its own freight ; the contrary is too well settled for 
discussion.—See Central es and Banking Company v. 
Georgia, 2 Otto, 665; S. W. R. R. Co. v. Ga. id. 677; New 
Jersey v. Yard, 5 Otto, 195 U.S .) id. 679 

The evidence shows that the overcharges were made by 
the company’s agents, and does not show that the company 
ever authorized or ratified the overc tharge. Authority to 
do an illegal act can not be inferred from general agency. 
See Patterson v. State, 21 Ala. 571; Seilbert v. State, 40 Ala. 
60: Nall v. State, 34 Ala. 262; Morton v. Bradley, 30 Ala. 
683. 

The right and the remedy are statutory and sufficient, and 
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must be averred to bring the offense within the terms of the 
statute.—Smith v. Woodman, 28 N. H. 520. All the faets 
necessary to constitute the offense must be averred.—5 


4 
NOT > tT» »! . , 6 1 Mi ] INQ. ] ‘ » 
Johns. 324; 15 arb. % ; 15 Johns. 428; 4 Johns. 193 


17 Johns. 438 ; 7 Johns. 402; Minor R. 420; 7 Por. (Ala.) 
984. No recovery can be had under the common counts. 
54 Ala. 30; 5 Johns. 174; 5 Mass. 314; 55 Ala. 408; 7 
Hill, 575; 3 N. Y. (Const.) 1. 

The evidence showed that the freight was voluntarily paid. 
1 Ala. 406; 5 Ala. 294; 21 Ala.-750; 2 Cow. 419. 

Proof showed that freights changed fre quently. Proof of 
a thing, not continuous in its nature, at any one time, is no 
evidence that it continued thesame.—3 Long s Ev., Cowen 
and Hill’s notes to, p. 457, p. 452; Hai Newland, 8 
Hawk’s Law and hq. 122: Starkie’s Law of E vidence » pp- 
76 and 760; 8 Ala. 96; 4B. & A. 161; 20 Ala. 294: 4 
Mete. j-+45. 


, 9 . . y= } 1 
I nader the act ot 1873, but ohe penalty can be recovered. 
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16 N. to GRE G oU IN. ¥. OVS. 








Croprox, Hersert & Citampurs, for appell: The 
Mobile and Montgomery Railway Company is not subject to, 
or governed by, the caidaians 4 of the act of April 19, 1873, 
under which this suit is instituted. 

The incorporation of the Mobile and Montgomery Railway 
Company under the act of December 17, 1873, as amended 
by the act of March 20th, 1875, was a contract between the 
State and the corporators. ‘The theory of corporation is, 
that the privileges are conferred upon them in consideration 
of public benefit which will result from their operations. 
The production of such benefit constitutes the ‘ public ser- 
vice’ for which the constitution permits the grant of pecu- 


liar privileges.” : , ‘ 
“This public benefit i is de emed a sufficient consider ation 
for a grant of corporate privileges.” . . . This court 


expressed the same art in the old case of Aldridge v. Tus- 
cumbia Railroad Co., 2 Stew. & Port. 211; Daughdrill v. 
Ala, Life Ins. & Trust Co., 31 Ala. 91-98; Jemison v. Plan- 
ters & Merchants Bank, 20 Ala. 167. 

The legislative inviolability of the charters of private cor- 
porations was established by, and has been recognized ever 
since the decision of the Supreme Court of the U nited States 
in Dar tnouth ¢ oll ge v. }} Toodw ar ‘d, 4 W hes at. 518: Planters 
Bank v. Sharp, 6 How. 301; Geeler on Const. Lim. 279; 
18 Wallace, 206; 5 Otto, 679. . 
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2. When we consider the legislative and public history of 
the State, of which the court has judicial knowledge, it jg 
evident that in the act of December 17, 1873, as amended 
by the act of March 20, 1875, authorizing purchasers of raj]- 
roads to incorporate, there was a well understood subject of 
contract. The State had become liable to the amount of mil- 
lions of dollars by its endorsements on the bonds of railroad 
companies. The purpose of the State was to be freed from 
this liability, and to this end, by said act, as amended, offered 
inducements to persons to become purchasers of railroads; 
the principle one of which was that they might constitute 
themselves into a body corporate and politic, and have and 
possess all the powers ‘and franchises which belonged to the 
company originally owning the railroad. 

It is too clear to be controverted at this day, in view of 

the foregoing authorities and facts, that the incorporation of 
the Mobile and Montgomery Railway Company was a con- 
tract between the State and the corporators, and gave and 
cranted to them, at least, the powers and franchises which 
belonged to the Mobile and Montgomery Pai/road Company. 
Now, it must be observed that the act of April 19, 1873, 
regulating the charges for transportation of freight,” ete., 
under which this suit is brought, was passed several months 
prior to the passage of the act of December 17, 1873, author- 
izing purchasers of railroads to incorporate. This act of De- 
cember 17, 1873, as amended by the act of March 20, 1875, 
is the last e xpression of the legislative will in respect to the 
powers and franchises of corporations formed according to 
its provisions. It is a special act to provide for special 
cases; and no reference whatever is made, in any part of it, 
expressly or impliedly, to the said act of April 19, 1873. If 
there be a conflict between them, the statute last enacted 
must prevail. And if there be no conflict, it is because each 
has its own field of operation, and the former statute does 
not, hen any manner, affect the rights and powers vested under 
the latter. 
3. The question next occurs, what powers and franchises 
the Mobile and Montgomery Railroad Company owned, 
which, by the act of December 17, 1873, were granted to the 
Mobile and Montgomery Railway Company, when it incor- 
porated under that act? 

We have shown that the Mobile and Montgomery Rail- 
road:Company was formed by the consolidation of the Mo- 
bile and Great Northern Railroad C ompany and the Alabama 
and Florida Railroad Company of Alabama. The act under 
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which this consolidation and organization took place, gave, 
granted and confirmed to the Mobile and Montgomery Rail- 
road Company all the rights, privileges, property, franchises 
and immunities, not inconsistent with those granted by the 
act, which had been previously given, granted and confirmed 
to the Mobile and Great Northern Railroad Company and 
the Alabama and Florida Railroad Company of Alabama. 
The Mobile and Montgomery Railroad Company, then, 
owned and possessed all the powers and franchises which 
belonged to both said companies, by the consolidation of 
which it was organized. 

It is therefore evident, from an inspection of the charters 
of the two corporations forming the consolidated corpora- 
tion, that the Mobile and Montgomery Railroad Company, 
up to the time of the passage of the act authorizing the Gov- 
ernor to endorse its bonds, owned and possessed the same 
powers to levy and collect tolls, which each of said consoli- 
dated roads owned and possessed. 

To what extent were these powers modified by said act 
authorizing the Governor to endorse said bonds? By the 
terms of said act, the endorsement of these bonds was on 
condition that on and after the time fixed for the completion 
of said railroad frown Tensas to Mobile, the Mobile and 
Montgomery Railroad Company shall transport passengers 
and freight at the same rates as provided for other roads in 
the general bill, passed at the same session, to furnish the 
aid and credit of the State to expedite the construction of 
railroads. It must be noted, there is no grant of power, in 
this act, to levy and collect tolls. That power had been 
granted by the act of consolidation. This act was accepted 
by the Mobile and Montgomery Railroad Company, and this 
condition operated only as a limitation, by agreement, upon 
the exercise of the previously granted power to levy and 
collect tolls. It was not a surrender of the power which 
had been previously granted—otherwise, there should have 
been another grant of power. 

This agreed limitation was not transmitted by the act 
authorizing purchasers to incorporate, to the Mobile and 
Montgomery Railway Company. The Mobile and Mont- 
gomery Railway Company was a new, distinct and inde- 
pendent corporation. It took everything by creation and 
grant, and acquired nothing by mere transmission. By the 
act, under which it became a corporation, the powers and 
franchises which were granted, were ascertained by reference 
to the powers and franchises that belonged to the company 
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originally owning the railroad, and which had the same legal 
result as if those powers and Sanchd ises had been specific ally 
set out in the act.—Shields v. Ohio, 5 Otto, 319, 323. 

In the act authorizing the Governor to endorse the bonds 
of the Mobile and Montgomery Railroad Company, there is 
no express authority, or “requirement to execute a mortgage 
to secure the bonds. This is inferred or implied from the 
language of the act; such as “the first mortgage bonds of 
the said railroad company.” 7 

The contract, evidenced by the act, was not consummated 
until the execution of the mortgage, and the performance of 
all the terms required by the act. Until all this was done, 
the limitation upon the exercise of the power to levy and 


17 . “* . > 7 1 = . 

collect tolls did not become effective. ay this mortgage, al] 

] i ‘° We } Ct, 3 11: , 

the franchises, tolls, *WWSUes and yPOTUS, MN % r.ddition to other 
17} 4 . is ] 

property, were conveved. What franchises were these? 


ilv, those franchises which the Mobile and Mont- 
gomery Railroad Company owned and possessed previous to, 
at the time and independent of the act authorizing the Govy- 
ernor to endorse its bonds. They were its franchises, unin- 
cumbered by the limitations and conditions of that act. 

The » contract between the State and the Mobile and Mont- 
gomery Railroad C ompany, as set out in the act authorizing 
the ll ‘rnor to endorse its bonds, was personal to each of 
the parties and bound them alone. The corporators of the 
Mobile and Montgomery Railway Company were holders of 
these bonds, to secure which mortgage was executed. By 
the sale of the railroad and other property, under the decree 
of said Chancery Court, said bonds were fully paid, and the 
State discharged from all liability on account of its endorse- 
ments thereon. The contract between the State and the 
Mobile and Montgomery Railroad Company was fully per- 
formed, executed, satisfied and discharged. Nothing of it, 
whatever, remained, and the Mobile and Montgomery Rail- 

road C ompany virtually and practically, passed out of ex- 
istence asacorporation. The Mobile and Montgomery Rail- 
way Company never received, or succeeded, as party or 


privy, to v of the benefits of said contract, and did not, 
and could not have succeeded to any of its burdens. Hence, 
the power and franchises granted to the Mobile and Mont- 
merv Railway Company, by the act authorizing purcha- 
a ¢ : . / the } } d fran hi S hich 
ind Monteom -ailroad Company 
| b te is and conditio ; 4 ! 1thoriz- 
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But, even if we are mistaken in this last position, and 
the powers and franchises of the Mobile and Montgomery 
Railway Company are encumbered and restricted by the 
limitation and condition provided by the eighth section of 
said act, still, we insist that the Mobile a Montgomery 
Railway Company is not subject to the provisions of th » act 
of April 19th, 1873, under which this suit was brought, and 
that it is constitutionally protected against said act. It is 
clear that the begislature had no constitutional power to put 
said limitation and condition upon the Mobile and Mont- 
gomery Railroad C ompany without its consent. If itis a 
limitation upon the franchise, it was made by agreement, 
and was a condition to, or modifi cation of a contract pre- 
viously existing, viz: the charter of the company. Neither 
party to this contract could change or modify this limitation, 
condition or modification in any respect whatever, without 


: <a 5G ; ie a ; 
the e onse nt of tne othe party to the contract. The legisla- 


ture, therefore, did not have the power to pass an act which 
ehanged or modified this condition or modifieation. It had 
] 1? ra ‘i | Ls! } 7 a} y va) ‘ . wn « ‘ ,] ] 


no power to change if, to Which no px nalties were attac ned, 
by giving the right to charge higher rates of freight, to 
which heavy penalties are attached. The agreement or con- 
sent to limit, alter or modify, is the boundary of the legisla- 
tive power—thus far it can go and no farther. It follows that 
the legisl: ature had no power to subject even the Mobile and 
Montgome ry Railroad Company to the provisions of the act 
of April 19th, 1873. Such an act impaired the obligation of 
the contract, and was violative of the Constitution of the 
United States.—6 Howard, 301-27; 4 Wallace, 535. 

The annexing of heavy penalties, as is done by the act of 
April 19th, 1873, as effectually diminishes the value of the 
contract and impairs its obligation as any other legislation 
could do. It is imposing « conditions not expressed in the 
contract. 

[t requires no argume nt to show that, without reference to 
any p nalties, an act, the probable and natural effect of whiel 
is to compel the na Sat company to charge such high snhen 
f freight over the whole line of its 
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Railroad Company, nor of the Mobile and Montgomery Rail- 
road Company, nor in the act authorizing the Governor to 
endorse the bonds of the last company, is any right reserved 
to alter or amend in any respect whatever. But if there had 
been, this would not have affected the rights of the Mobile 
and Montgomery Railway Company, which was incorporated 
under an act passed subsequently to the act of April 19th, 
1873. 

This principle, as we understand it, has been clearly and 
explicitly decided in a late case by the Supreme Court ‘of the 
United States, in the case of New Jersey v. Yard, 5 Otto, 
104-113. 

Upon the principle settled in that case, although the leg- 
islature may in the original charter and the first supplement 
thereto reserve the right to alter or amend; yet if a second 
supplement is enacted in which the right is not reserved, and 
which has the elements of a contract, the legislature has no 
power to alter or amend it. How much stronger is the case, 
when the corporation sought to be effected is a new and dis- 
tinct corporation, with an original grant of powers? It fol- 
lows that, if the legislature, in the act authorizing the 
Governor to endorse the bonds of the Mobile and Mont- 
gomery Railroad Company, had expressly reserved the right 
to alter or amend, this would not have been a reservation of 
a right to alter or amend the charter granted to the Mobile 
and Montgomery Railway Company by the act authorizing 
purchasers to incorporate. 

It follows, further, that the imposition, by the legislature, 
in the act authorizing the Governor to endorse the bonds of 
the Mobile and Montgomery Railroad Company, of the con- 
dition therein expressed as to the charge for the transporta- 
tion of local freight, and its acceptance by the company, did 
not give the right tothe legislature to alter or amend, or im- 
pose other conditions; for,as was said in New Jersey v. Yard, 
supra, “it is not easy to see why such a provision should be 
extended beyond the terms in which it is expressed ; and all 
the force which properly belongs to it is given, when the ex- 
emption from the constitutional provision against impairing 
the obligation of contracts, is extended as far as the language 
of the exemption justifies, and it should be extended no fur- 
ther by implication.” 

Much less would it be the reservation of a right to alter 
or amend the charter subsequently granted to the Mobile 
‘and Montgomery Railway Company, under a subsequent and 
distinct grant of powers in which no such right is reserved. 

VoL. LxI. 























1878.) OF ALABAMA, 577 


[Mobile & Montgomery Railway Co. v. Steiner, McGehee & Co.] 


It is insisted, however, that the case of Shields v. Ohio, 5 
Otto, supra, militates against the views above presented, but 
a careful examination of that case will show to the contrary. 

It is further insisted that the regulation of charges for the 
transportation of freight and passengers on railroads, by the 
legislature, is a part of the police power of the State which 
the legislature can not alienate. It is difficult to see why 
the legislature can alienate the power to tax, which is the 
highest attribute of sovereignty, yet can not alienate the 
power to regulate the tolls on railroads. But on this point 
we are content to quote from Cooley on Const. Lim. 2d ed. 
marginal, p. 577: “ The limit to the exercise of the police 
power in these cases must be this: the regulations must have 
reference to the comfort, safety, or welfare of society; they 
must not be in conflict with any of the provisions of the 
charter ; they must not, under pretense of regulation, take 
from the corporation any of the essential rights and privi- 
leges which the charter confers. In short, they must be 
police regulations in fact, and not amendments of the charter 
in curtailment of the corporate franchise.” 

6. The provision of article xiii. § 1, of the constitution of 
1868, does not affect the question. It simply provides that 
all general laws passed, pursuant to that section, may be 
altered, amended or repealed. This clearly contemplates 
legislative action subsequent to the passage of the general 
laws. There has been no subsequent legislative action re- 
lating to the act under which the Mobile and Montgomery 
Railway Company was incorporated. Theact of April 19th, 
1873, was prior thereto, and, therefore, the constitutional 
provision has no application. Where the charter reserved 
to the legislature the right of modification after the corpo- 
rators had been reimbursed their expenses in constructing a 
bridge, with twelve per cent. interest, an amendment before 
such reimbursement, requiring the construction of a certain 
bridge, was held unconstitutional and void.— Washington 
Bridge Co. v. State, 18 Conn. 53. Even if the constitutional 
provision did apply, the repeal or modification of a general 
law, under which rights have vested, can not defeat such 
vested rights. 

We think we have established the following propositions: 
That the Mobile and Montgomery Railway Company was 
vested with all, or some of the following powers: 

Either, Ist. To establish such rates of tolls as its directory 
shall from time to time deem proper; or, 

2d. To lay and collect tolls, the amount of which are re- 


or 
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stricted only by the provision that the net profits of the road 
shall not exceed twenty-five per cent. per annum ; or, 

3d. Both, or one of the foregoing powers, the exercise 
thereof limited by the agreement not to charge more than 
twenty-five per cent. higher rates for the transportation of 
local freight, than it will for carrying through freight, with- 
out any penalties thereto attached. 

We think we have also established that a provision in 
general law that a railroad company may, for the transpor- 
tation of local freight, demand and receive not exceeding 
fifty per cent. more chen the rate charged for the transpor- 
tation of the same description of freight over the whole line 
of its road, is inconsistent with the due and proper exercise 
of either of the foregoing powers. 

When, however, the power of alteration and amendment 
is reserved, it is not without limit. ‘ The alterations must 
be reasonable; they must be made in good faith, and con- 
sistent with the scope and object of the act of incorporation, 
Sheer oppression and wrong can not be inflicted under the 
guise of ammencenent and alteration. Beyond the sphere of 
the reserved powers, the vested rights of property of cor- 
porations, in such cases, are surrounded by the same sane- 
tions and are as inviolable as in other cases.”—Shields rv. 
Dh io, 5 Otto, 324. 

The effect and consequence of the second section of the 
act of April 19th, 1873, if continued and enforced, are too 
palpable to require discussion. The result will be the de- 
struction of the railroad interest in Alabama. It is unrea- 
sonable and oppressive, and therefore void, if for no other 
reason. 

7. On March 17th, 1875, Acts 1874-5, page 243, the leg- 
islature passed an act which provided that any officer, man- 
ager, or agent of any railroad company, lessee, association, 
or corporation, managing or operat ing any railroad in this 
State, who violates the provisions of the act of April 19th, 
1873, shall be guilty of a misdemeanor, and upon conviction 
thereof shall be fined not less than one nor more than five 
hundred dollars for each offense. It will be seen by com- 
parison, that the persons mentioned in this act are the same 
as those mentioned in the first section of the act of April 
19th, 1873. It is, therefore, evident that the legislature in- 
tended to subject to punishment by indictment for a viola- 
tion of the provisions of the act of April 19th, 1873, the 
same persons who are mentioned in the first section of that 
ict, and this includes corporations managing and operating 

VoL. LXI. 
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railroads in this State. That an indictment will lie against 
a corporation is established.—Owsley v. Montgomery and 
West Point R. R. Co., 37 Ala. 560; Ang. & Ames on Corp. 
§ 394; Commonwealth v. New Bedford Bridge, 2 Gray, 339; 
State v. Vermont R. R. Co., 27 Vermont, 103; State v. Mor- 
ris and Essex R. R. Co., 23 N. J. L. 360. The act of March 
17th, 1875, covering every offense found in the act of April 
19th, 1873, and prescribing a new and different penalty, 
recoverable by indictment, is plainly repugnant to the act of 
April 19th, 1873, and repeals it so far as relates to the pen- 
alties— Norris v. Crocke r, 13 How. 429, 438; Nichols v. 
Squire, 5 Pick. 168. The act of April 19th, 1873, so far as 
relates to the penalties, was, therefore, repealed at the time 
this suit was commenced. 

8. In discussing what is meant by the words in the statute 
of April 19th, 1873, “for the transportation of the same de- 
seription of fre ight over the whole line of its road,” the ecoun- 
sel for appellee use the words “ through freights” as if those 
words were used in the act. They are found only in the 
general law of February 21st, 1870, and the evidence shows 
that they have a technical meaning among railroad men, 
and as applied to the defendant embrace only freights com- 
ing over other roads and passing over the whole or a part 
of its road. Such freights may or may not pass over the 
whole line of its road. These words having obtained a fixed 
and definite meaning, it is to be inferred that they were used 
in that sense. In the second section of the act of April 19th, 
1873, different words were used— over the whole line of its 
road”’—and the conclusion is, that the legislature intended 
something different from what is meant by the words used 
in the former general law. These last words mean freight 
shipped at or from one terminus of the road to the other. 
Hence the rate charged for through freight is not the basis 
fixed for the rate to be charged for the transportation of local 
freight by the act of April 19th, 1873. 

The legislature, in that act, used the terms “ local freight” 
and “ freight over the whole line of its road” as correlative 
terms; by “local freight” was meant freight shipped from 
either terminus to a way station, or vice versa, or from one 
way station to another, that is over a part of the road only. 
And ¢ fire igh t over the whole line of its road,” means as the 
correlative, freight shipped at and from one terminus to the 
other. The intention of the legislature was to fix the mini- 
mum limit of discrimination against persons who had to ship 
to and from way stations in fayor of persons who shipped at 
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and from one terminus to the other; and the rate for the 
transportation of through freights as the basis upon which to 
fix the rate for the transportation of local freight was aban- 
doned in the act of April 19th, 1875, with the view of leay- 
ing the railroad companies free from all restrictions and 
limitations as to competing for through freights at the term- 
inal point of shipment with other roads running through 
other States, thus increasing the business, advancing the in- 
terests, and enhancing the prosperity of the State. — 


Watts & Sons, with whom was L. D. BROOKS, contra, 
1. Was the appellant bound by and amenable to the law of 
the 19th Avril, 1873? The facts in the record show that 
the defendant bought all the rights which the Mobile and 
Montgomery Pailroad Company had at the time its road was 
sold under a decree of the Chancery Court of Montgomery, 

It is certain that the appellant was and is a railroad com- 
pany in this State, and it is certain that it is liable to the 
penalties imposed by the statute, unless there is something 
in its charter which forbids the legislature from regulating 
its rates of charges for the transportation of goods. ; 

The appellant organized itself into a corporation, under 
the law of 17th December, 1873, (see acts of 1873, pp. 56 
and 57.) 

It is scarcely necessary to remark that the words, “the 
powers and franchises which belonged to the company or 
corporation originally owning the railroad so purchased,” 
as used in that act, only mean such powers and franchises 
belonging to the company whose road is sold, at the time of 
the sale or decree of sale. 

The question then is narrowed down to this: What pow- 
ers and franchises did the Mobile and Montgomery Railroad 
Company possess at the time its road was sold under the 
decree of the Chancery Court? Whatever rights, powers, 
franchises and immunities it possessed, the defendant suec- 
ceeded to. It then stands in the shoes of the Mobile and 
Montgomery Railroad Company. If the legislature had the 
right, on the 19th of April, 1873, to regulate its rates of 
freight, then, to the same extent, the appellant is bound by 
any law passed by the legislature. And especially is this so, 
as the appellant was organized after the passage of the law 
of the 19th April, 1873. 

We must then inquire what right the legislature had, on 
‘the 19th of April, 1873, to regulate the rates of freight ot 
the Mobile and Montgomery Railroad Company ? 

Vou. LxI, 























1872. | OF ALABAMA, 581 


[Mobile & Montgomery Railway Co. v. Steiner, McGehee & Co.] 


It is unnecessary to discuss the question how far the legis- 
lature had the power to regulate the rates of freight of rail- 
road companies generally. And it is equally unnecessary to 
inquire whether such power could have been exercised by 
the legislature under the original charters of the Mobile and 
Montgomery Pailroad Company. We need only inquire the 
status of the consolidated corporation at the time of the sale. 

After the consolidation, the Mobile and Montgomery Rail- 
road Company applied to the legislature to obtain an en- 
dorsement of its bonds; and the legislature passed an act 
authorizing the Governor of the State to endorse its bonds 
to the extent of $2,500,000. One of the conditions of this 
endorsement was that the Mobile and Montgomery Railroad 
Company, after the time fixed for the completion of the road 
from Tensas to Mobile, viz., July Ist, 1872, shall transport 
passengers and freight at the same rates provided for other 
railroad companies in the general bill passed at the same 

egislature to furnish aid and credit of the 
State to expedite the construction of railroads. 

The general bill referred to provides: ‘ That as a condi- 
tion ov which the aid is granted by this act, the several rail- 
road companies shall ngt charge more than four (4) cents per 
mile for each passenger traveling over their lines, and shall 
not charge more than twenty-five (25) per cent. higher rates 
for carrying local freight than they will for carrying through 
freight, nor shall they discriminate unfavorably against any 


] 
i 


session of the 


citizen of Alabama, in respect to any of the benefits or priv- 
ileges of their roads.” 

2..The Mobile and Montgomery Railroad Company ac- 
cepted the endorsement of its bonds on the conditions pre- 
scribed in the act authorizing the endorsement, and com- 
pleted the road from Tensas to Mobile before the passage of 
the act of April 19th, 1873. Thereby the company placed 
itself under the same control and power of the legislature as 
to freight and passengers that the State could exercise over 
any company receiving the aid of the State.—See Mon. Nav- 
gation Co. v. Coon, 6 Penn. St. 382; 7 Greenleaf Rep. 470; 

It is clear that under the terms of the law above quoted, 
the legis] ure had the right to re culate the rates of freight 
above those prescribed in the act of February 21st, 1870. 
By the terms of the 15th section of the act, the Mobile and 
Montgomery Railroad Company, after accepting the pro- 
visions of that act, had no right tocharge more than twenty- 
five per cent. on local freight over through freight. To 
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charge more would not only violate its contract with the 
State (which thereby became a part of its charter), but would 
violate a general law of the State, unless the le gislature by some 
act authorized an increase of the rates. The legislature, 
without the consent of this company, could not require it 
to transport local freight for /ess than twenty-five per cent, 
above the rates of throug . freight. By the terms of this 
contract and law, the rates of through freights were left 
restricted, except so far as that it could not dise Tiwi! 


AiG 


) 
against the citizens of this State and connecting roads. ‘T] 


company could charge, subject to the foregoing r stri tions, 
any rate of through fre gts. The only restriction was on 
its right to charge more than twenty-five per cent. excess on 
local freight over through freicht. It will seare y be con- 
tended that the legislature can not impose a penalty on any 
body or corporation for the violation of a law whi 
body or corporati yn is bound to obey. The power of th 
legislature is ple nary, except in so far as it is restricted by 
its own or the Federal constitution.—Dorix . The State 
34 Ala.; Gowen v. Penobscott R. R. Co., 44 Maine, 135. 

The rig oht of the legislature to punish for the violation oI 
law, has not been restricted by its contract with thi 
pany ; ne ither, indeed, could the legislature deprive itself of 
such right, if it a, 

Now the legisl ature, by the act of the 19th of April, 1873, 
Las granted to all r: sioed companies under its control the 
right to charge fifty per cent. excess on local freights over 
and above the rate it may charge on through freights ; and 
it imposes a penalty for the violation of this law. In the 
same act the right to charge a higher rate for the transporta- 
tion of passengers than that allowed by the law of the 21st 
February, 1870, is given. 

By the law of the 21st of February, 1870, and by the act 
of the 25th of February, 1870, the Mobile and Montgomery 
Railroad Company, as well as every railroad company in the 
State, which received aid and credit of the State, placed it- 
self under the power of the legislature to regulate its rates 
of local freights above the limits prescribed in the law. The 
law of the 19th of April, 1873, was then strictly within the 
limits of legislative power. In passing it the legislature 
violated no contract with the Mobile and Montgomery Rail- 
road Company, because that company had voluntarily, and 
as a condition upon which it obtained the endorsement of its 
bonds, placed itself under the power of the State to that ex- 
tent. 

Vor. LXxt. 
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After this company received the endorsement of its bonds, 
under the law of the 25th of February, 1870, the State could 
pass any general law governing it, within the scope of legis- 
lative powers as to rates of freight, provided the rates pre- 
scribed should not be lower than those prescribed in the law 
of the 21st February, 1870, and the company’s assent to such 
a law would be no more necessary to its validity than its as- 
sent to any other general law of the State. To make a law 
binding on the citizens generally, it is not necessary to have 
the consent of the citizens to its passage, except such con- 
sent as is implied by the passage by the legislature of a con- 
stitutional law. 

83. If the defendant stands in the shoes of the Mobile and 
Montgomery Railroad Company, the legislature had the 
right to regulate its rates of freight for local transportation. 
If the defendant was a corporation, created under the gen- 
eral law, then this new corporation was subject to the legis- 
lature under the constitution of 1868.—See State v. Maine 
Central, 488; see, also, 55 Ohio St. 21. 

The constitution prohibits the creation of any new cor- 
poration, such as this, by special enactment. So that it 
either follows that the act making this defendant a corpo- 
rate body is unconstitutional, or else it is subject to the 
power of the legislature as to its rates of freight. 

A corporation can not object to the constitutionality of a 
law imposing liability, when the statute antedates the crea- 
tion of the corporation.— Philadelphia v. Com., 52 Penn. St. 
451. The power to amend is in the constitution and need 
not be inserted in the charter.—See Del. R. R. Co. v. Sharp, 
5 Harr. (Del.) 454; 32 New Jersey Law, 134; 21 N. Y. 9. 

It will be observed that the eighth section of the law of 
the 25th of February, 1870, requires the Mobile and Mont- 
gomery Railroad Company to conform to the rates prescribed 
in the law of the 21st of February, 1870. This is precisely 
equivalent in legal effect to the incorporation of the 15th 
section of the law of the 21st of February, 1870, into the 
law of the 25th of February, 1870.—Wood v. Hustis, 17 
Wis. 416. 

Of course, then, the repeal of the law which gave aid and 
eredit to the railroads could have no effect on the law of the 
25th of February, 1870.— Wood v. Hustis, 17 Wis. 416. 
The repeal had only the effect to prevent the aid and credit 
provided for by it, to be given in the future. The repeal 
could not affect the rights of any person which had vested 
whilst the law was in force and unrepealed.—See Wood v. 
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Hustis, 17 Wis. 416; Crosby v. Smith, 19 Wis. 453; Sika 
v C& N. W. R. R. Co., 21 Wis. 370, 

4. Has the law of the 19th of April, 1873, been re. 
pealed ? ? 

It is said that it was*repealed by the law of the 19th of 
March, 1875. This law simply repeals the law of the 21st 
of February, 1870, which gave aid to railroad companies, 

The repeal did not and could not affect the rights of any 
company to the endorsement of bonds made before the re- 
peal. The law of the 25th of February, 1870, was not re- 
pealed by it. The law of the 25th of February, 1870, in- 
corporates the 15th section of the law of the 2Ist of Feb- 
ruary, 1870; but the repeal of the law of the 21st of Feb- 
ruary, 1870, could not, and it was not intended, to repeal 
the law of the 25th of February, 1870. 

But it is argue d by the counsel for appe ‘lant, that the act 
of March 17, 1875, ‘‘to prevent e: ccessive charges by rail- 
road companies,” re pe vals the act of the 19th of April; 1873. 
It will be observed that this act does not, either in its title 
or its body, purport to repeal the act of the 19th of April, 
1873. If it repeals it at all, it must be because it is in ir- 
reconcilable conflict with and repugnant to it. 

It will be observed that this act of the 17th March, 1875, 
makes any officer, manager or agent of, &c., &c., man aging 
or operating any railroad i inthis State . . . who vio- 
lates, &c., liable to indictment and fine. It dc es not under- 
take to make any railroad company, lessee, association, or 
corporation liable to indictment, but only imposes the pen- 
alty on, and applies only to, the officer, manager or agent of 
such railroad company, lessee, association or corporation. 
The argument is made that the railroad company, because it 
is a corporation, is liable to indictment, and that therefore 
the act is as broad, and covers the same persons and things, 
as the act of the 19th of April, 187 

But it is quite clear, if the legislature had intended to make 
the railroad company itself indictable, as well as the officer, 
manager or agent, the language of the act would have been 
quite different, and would have left no room ior doubtful 
construction. 

According to the argument of appellant’s counsel, the 
statute does not make liable to indictment the officer, man- 
ager or agent of the lessee, association or corporation ; but it 
makes liable the lessee, the association and corporation, and 
not the officer, manager or agent of either. 

The question is narrowed down to this: Under the law of 
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the 17th of March, 1875, can a railroad company be indicted ? 
Suppose a railroad company to be indicted under this statute, 
and the indictment demurred to; what would be the argu- 
ment? It could be justly said the law isa penal statute, 
and must be construed strictly. It is the officer, manager or 
agent of the railroad company who, by the express terms of 
the statute, is made indictable, and it is nowhere said that 
the railroad company itself is made indictable. 

If a railroad company is not liable to indictment under it, 
then it is clear that there can be no irreconcilable repug- 
nance between it and the act of the 19th of April, 1873. 

But if the railroad company was liable to indictment un- 
der it, still there is no irreconcilable repugnancy between 
the two. The two acts are not so repugnant but that they 
ean both stand. There is a clear field of operation for 
both. 

The act of April 19th, 1873, provides a remedy for the 
party injured by the violation of its ——— by any rail- 
road company, and makes it liable to him in double the 
mount of the illegal charges, butin no case less than twenty 
dollars. The one statute gives a civil remedy for his injury 
to the party injured;.the other provides a remedy to the 
public wrong by means of an indictment. The latter one 
provides a cumulative remedy for the violation of the pro- 
visions of the act of April 19th, 1873.—See Smith’s Com. 
§ 759; Potter’s Dwarris, 156-7; Bush v. Republic, 1 Texas. 

Repeals by implication are not favored, and this rule must 
be more stringent, since the constitution requires the title to 
express clearly the subject of eachlaw. It isclear that there 
was no intention to repeal. T he re is none expressed, and 
there is no irreconcilable repugnancy between the provisions 
of the two.—See Iverson v. The State, 52 Ala. 170: Gohen 
. Texas & 2 Woods C. C. (Re p-) ) 340; Pacifi ec R. R. Co. 
v. Cuss Co., 53 Mo. 17. 

To hold then that the law of the 17th of March, 1875, re- 
peais the act of the 19th of April, 1873, is to hold that the 
former violates the constitution. The “title” of this act is 
"to prevent exc¢ ssive charges DY railroad companies.” This 
act is wholly unconstitutional, because its “title” does not 
clearly express the “subject” of it. Who would suppose, 
from reading such a “title,” that the body of the act made is 
a misdemeanor in the agent, officer or manager of a rail- 
road company to violate the statute of the 19th of April, 
1863 ? 

Who would suppose, from such title, that a “lessee or an 











586 SUPREME COURT [Dec. Term, 


[Mobile & Montgomery Railway Co. v. Steiner, McGehee & Co.] 


association,” operating or managing a railroad in this State, 
who violated the provisions of the law of the 19th of April, 
1875, should be subject to the indictment and fine? W ho 
would suppose, from reading such a title, that a “railroad 
company” managing or operating a railroad in this State js 
in the bi “ly of the act, made liable to indictment for violat- 
ing the provisions of theact of the 19th of April, 1873? 

6. In order to determine whether some of the testimony 
as to distance from New Orleans to Montgomery, and frop 


from 


b I 
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ew Lork ana otner piaces to Montgom: rv, Was correctly 


admitted, it is necessary to inquire what is meant in the laws 
of the 2lst and 25th of Febru lary, 1870 fie 19th of April, 
1873, by the terms rates of “local freights” and rates « 
6é 4 , 1 " 


‘thr yng h freights.” When we look at these 
and think of the purpos es to be s nccomplished vy the restric- 
tion, it must be obvious that by “local freights” are meant 
such freights as are charged for the transportation of goods 
for any* distance on the road less than its whole length; and 
by rates of through freight are meant the rates charged for 
the transportation of goods over the whole line of its road 
from one terminus to the other. If goods were shipped from 
Atlanta to Mobile, and transported over the line of defend- 
ant’s road to Mobile, the rates charged for such transporta- 
tion by the defendant could’ be nothing else than for through 
freight. They certainly would not be rates for “ local 
freights.” There are no other rates named in the laws but 
local and through rates. 

When the legislature imposed the penalty for charging on 
local freights more than fifty per cent. over the rates charged 
for through freights, the language could not be mistaken or 
misunderstood. The language of the law leaves no room for 
doubt. It is this: When it describes what is meant by 
through freight, the language is, “the rate charged for the 
transportation of the same description of freight over the 
whole line of its road.”” What is meant by through freight, 
as contradistinguished from “local” freight, is thus defined 
by the statute itself. That which is within the letter of the 
law must likewise be within its spirit, unless there is some- 
thing in the context or surrounding circumstances—some- 
thing in the evil sought to be remedied—which shows clearly 
that that which is within the letter, is not within the spirit 
of the law. “It is not true that the courts, in the exposi- 
- tion of penal statutes, are to narrow the construction. We 
are to look to the words in the first instance, and when they 
are plain we are to decide on them. If they are doubtful, 
Vol. LXI. 
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we are then to have recourse to the subject matter; but at all 
events it is only a secondary rule.”—See Bacon’s Ab. 9, 253. 
“Tt is the duty of judges to put such construction upon a 
statute as may redress the mischief; guard against all subtle 
inventions and evasions for the continuance of the mischief 
pro privato commodo, and give life and strength to the remedy 
pro bono publico according to the true intent of the makers 
of the law.’—See Bacon’s Ab. 9, 251-52. What was the 
mischief intended to be remedied? The excessive and ex- 
tortionate charges, for local freights, made by railroad com- 
panies, on persons W ho shipped freight to be transported over 
a portion of the lines of railroad less than “the whole line 
of the road.” 

Any testimony which tended to show what were the rates 

of through freights was competent; for under the law, only 
fifty per cent. above them was allowed to be charged on 
“local freights.”” In order, then, to show what was charged 
by the defendant for through freight, it was competent to 
prove what charge for freight was made for goods transported 
from Atlanta, or New Orleans, or New York, or St. Louis, 
over the whole line of defendant’s road. It was also com- 
petent to show the distances from New York, or New Or- 
leans, to Montgomery, because the defendant, under the law, 
and by its agreement, shown in the evidence, pro-rated with 
connecting roads according to the distances. The ninth sec- 
tion of the act of February 21, 1870, requires the defendant 
to pro-rate with connecting roads and to make no disecrimina- 
tions, ete.—State, ev rel. Harrell, v. MW. & M. Railway Co., 
59 ‘Ala. 
7. The penalty does not depend at all on whether the 
shippers of the goods paid voluntarily or involuntarily the 
illegal charges. The defendant shall not demand and receive 
for the transportation of “local freights” exceeding fifty 
per cent. more than the rate charged for the transportation 
of the same description of freight “‘ over the whole line of its 
road.” The violation of the law consists in demanding and 
receiving the illegal charges, whether paid voluntarily or in- 
voluntarily. 

And a recovery, under the count for money had and re- 
ceived, for the overcharges, depends as little on the question 
whether charges were paid with or without protest, whether 
voluntarily or involuntarily.—See 1 Redf. on Railways, sub- 
divisions 2 and 3, § 124, pp. 447-8; 2 Greenleaf on Ev. § 
121, and authorities cited in note 5; Parker v. Great West- 
ern R. R. Co., 7 Man. & G. 292, where the whole subject is 
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discussed ; Chandler v. Sanger, 114 Mass. 364; Town Couneil 
. Burnett, 34 Ala. 156; Carew v . Rutherford, 106 Mass. 1 
Althou oh it is a general rule th: at money paid veal 
with full knowledge of the facts, can not be recovered back 
in an action for money had and received, yet it is equally 
well settled that money is not voluntarily paid when it is 
paid to any one having, at the time, the power to enforce his 
demands, such as a tax-collector, or to a bailor by a bailee, 
in order to get possession of the goods, or where it is paid 
under an illegal exaction of tolls, or freights, or taxes. And 
it is not necessary to make protest in such eases, at the time 
f payment, unless where an agent is sued, and then the pro- 
test "8 necessary to enable the agent to retain _ the money as 
against his prine ipal. —Huarmony v. Bingham, 2 Kernan, 93; 
Cc Si y v. Peden, 3 Watts, 328; 2 Gre en, Ev. 121, and note 


)}, supra; 2 St: a » Ev. on p. 85, 12. notes ; 1 Redf. on Rail- 
wavs, § 124, supra; Baker v. City of Cincinnati, 11 Ohio 7 
536: Parker vr. Great Western Re R. Co., 7 M. & G.2 
upva; Barton & S. G. Co. v. City of Boston, 4 Met 187. 
stephan wv. Dani Is, 27 Ohio St. 527; How v. State. 53 Miss. 
66: McK Campbell, 27 Mich. 497. 


No protest is necessary in such a case.—See Conrad v. Ze- 
luff. 26 Mich. 118: First Nat. BD’: v. Watkins, 21 Mich. 483. 
The Lafayette & Ind. R. R. Co. v. Patterson, 41 Indiana 


14) 299 2 


fep. 312-329, 330, is directly 1 \ poi yint as to the right to re- 
cover back the illegal freig bts. —Gee , also, the case of C. & 
A. R. R. Co. v. Coal Co., 79 [ll.on p.121, which in principle 
is precisely ike the case at bar.—See, also, Potomae Coal Co. 
r. Cumberla : Pa. R. RK. Co., 38 Md. 226; Suttle v. Ever- 


; 


Whenever a person ts comp ‘led to pay to a public officer, 


in order to induce <0 to do his duty, fees to which by law 
he is not entitled, may be reeovered back.—Robinson 
v. Ezzell, 72 N.C. 231 ; see, also, Briggs v. Boyd, 56 N. Y. 
292, 


It was asserted in the argument by the counsel for appel- 


lant, that inasmu th as the statute creates ar ‘medy for the 
party injured, he can have no other remedy, and that he can 
not recover for the excessive overcharges under the common 


counts. beagetcocgeed illegal overcharges are demanded and 
i hi = ing the power to coerce the pay- 
ment (as define J in the authorities herein cited), the person 


thus rec elon the illeg cal excess, in the eve of the law holds 


| pe rs-on 


that much money whic ch ex equo et bono belongs to the party 
paying ; and according to the well settled, yet plastic prin- 
VoL. LXI 



































1878. J OF ALABAMA. 589 


[Mobile & Montgomery Railway Co. v. Steiner, McGehee & Co. | 


ciples of the common law,a suit for money had and received 
may be maintained by the injured party to recover of the 
wrong-doer.—Fuller v. The Chicago & N. W. R. R. Co., 31 
Iowa; Parker v. G. W. R. R. Co., 7M. & G. 

In this, and most of the States,'the railroad companies 
have great and exclusive privileges. They have the right 
to use another’s real estate without his consent, and, owing 
to the public benefit supposed to be derived from them, they 
are allowed rights no private citizen could have conferred 
on him by legislative power.—See Tuscumbia C. & D. R. R. 
Co. v. Aldridge, 28. & P. 139; Daughdrill v. Ins. Co., 31 
Ala. 

The Mobile and Montgomery Railroad Company, in whose 
shoes defendant, the Mobile and Montgomery Railway Com- 
pany, stands, asked of the legislature a favor, and the legis- 
lature imposed a condition on the grant of that favor, and 
this condition thus became a part of its charter whenever it 
accepted the favor; and it was as binding on the company 
as if it had been originally a part of the charter.—See Mobile 
and Ohio Railroad Co. v. State, 29 Ala. 573. 


STONE, J.—In the case of the State, ex rel. Harrell, v. 
The Mobile and Montgomery Railway Company, 59 Ala. 321, 
we construed, in part, the act “regulating the charges for 
transportation of freight upon railroads within this State,” 
approved April 19th, 1873, Pamph. Acts, 62. In that 
statute it is declared, “that all railroad companies in the 
State . . . . may, forthe transportation of local freight 
demand and receive not exceeding fifty per cent. more than 
the’ rate charged for the transportation of the same descrip- 
tion of freight over the whole line of its road.” In the case 
referred to, it is said, “ we can not assent to the argument 
that the fifty per cent. additional, which the statute allows 
the corporation to charge for transportation of local freight, 
means fifty per cent. on the charge over the whole line of 
the railroad, irrespective of the distance the local freight 
may be carried. The language of the statute forbids that 
construction. ‘ Fifty per cent. more than the rate charged 
— . over the whole line of its road,” are the words 
of the statute. Rate is the emphatic word of the sentence. 
In this connection it is employed in the sense of proportion,— 
astandard of valuation; a rule or measure of assessment. 
That is, an assessment according toa given standard. The 
charge for transportation over the whole line is so much, 
which is equivalent toso much per mile. Local freight 
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must be carried at the same rate, plus fifty per cent. Thus, 
if the charge over the whole line be 100, the charge over 
half the line will be 50, plus 50 per cent.—25-100; equal 
to 75-100, the true result.” It is contended for appellant 
that the word rate, in the statute quoted, was employed to 
express the class or quality of the freight over the whole 
line of the road, by whose tarriff the legislature intended to 
graduate the tolls for local freights ; and that the permitted 
charges for transporting local freight, no matter how short 
the distance, might be raised to a sum which will be equal 
to fifty per cent. increase on the charge for the same class of 
freight over the whole line of the road. This would not 
only give to the word a strained interputation, but would 
render it meaningless, superfluous and unnecessary. An- 
other clause in the statute expresses that idea in language so 
plain, that it can not be misunderstood. “The rate charged 
for the transportation of the same description of freight,” is 
the language of the law. This is the declared standard by 
which the legislature intended railroads should be governed 
in adjusting their tariffs of local freights. We adhere to our 
former construction of this statute. 

It is contended for appellant that the Mobile and Mont- 
gomery Railway Company is not bound by the statute above 
considered. The Mobile and Montgomery Railway Com- 
pany is the successor of the Mobile and Montgomery 

tailroad Company, which was formed by the consolidation 
of two other incorporated railroad companies, and had con- 
ferred upon it the powers, privileges, immunities and fran- 
chises of each of said original corporations. Those original 
companies, and the Mobile and Montgomery Railroad Com- 
pany had unlimited power and discretion in the matter of 
levying tolls and charges. They were organized under spe- 
cial charters granted to each. Under the act ‘‘to authorize 
the Governor of the State of Alabama to endorse, on the 
part of the State, the first mortgage bonds of the Mobile and 
Montgomery R. R. Co.,” approved February 25th 1870— 
Pamph. Acts, 175—the Governor endorsed the bonds of the 
said company to the extent of two and a half million of dollars, 
which bonds were received and used by the company in the 


repair and completion of its road. ‘The eighth section of 


+ 


this act declares “that the endorsement of the bonds of the 
Mobile and Montgomery Railroad Company, as herein pro- 
vided for, is conditioned, that on and after the time fixed for 
.the completion of the said railroad from Tensas to Mobile, 
the said Mobile and Montgomery Railroad Company shall 
Von. 1X1. 
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transport passengers and freight at the same rates as provided 
for other roads in the general bill, passed at the present ses- 
sion, to furnish the aid and credit of the State to expedite 
the constructions of railroads.” The time fixed by said act 
for the completion of the railroad from Tensas to Mobile, 
was July Ist, 1872. 

Section 15 of the act “to furnish the aid and credit of the 
State of Alabama for the purpose of expediting the construc- 
tion of railroads within the State,” approved February 21, 
1870, Pamph. Acts, 149, enacts “that as a condition on 
which the aid is granted by this act, the several railroad 
companies shall not charge more than four (4) cents per mile 
for each passenger travelling over their lines; and shall not 
charge more than twenty-five (25) per cent. higher rates for 
earrying local freight than they will for carrying through 
freight.” 

The act “to constitute the purchasers of any railroad here- 
after sold under the authority of any law of this State a body 
corporate and politic,” approved December 17, 1873—Pamph. 
Acts, 56—provides “that in each and every case in which 
any railroad may hereafter be sold by the State of Alabama, 
or by any commission, officer or agent of said State, or under 
any proceeding, judicial or otherwise authorized by law, the 
purchasers at any such sale may constitute themselves into 
a body politic and corporate, and shall have and possess all 
the powers and franchises which belonged to the company 
or corporation originally owning the railroad so purchased, 
including the power to purchase and hold real estate and the 
franchise to be and exist as a corporation under such name 
as the purchasers may select and adopt,” &c. This act was 
amended March 20th, 1875—see Pamph. Acts, 132—by add- 
ing new sections thereto. Sections two and three define, 
and probably enlarge the meaning of the word purchasers, as 
found in the before recited act, and contain a proviso, “ that 
the rights of any and all persons vested before the taking 
effect hereof shall not be impaired, or affected thereby.” 
Section four shows clearly that what is meant by consti- 
tuting themselves a body politic and corporate under the 
statute amended, is, in effect, a reincorporation, but a re- 
incorporation with “the powers and franchises which be- 
longed to the company or corporation originally owning the 
railroad.” That is, as to ownership of property, and lia- 
bility for debts and engagements of the former company, it 
is a new corporation. The franchise, faculties, powers, 
are but a continuation of the old. These, the new corpora- 
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tion succeeds to, precisely as they were surrendered or Jost 
by the defunct corporation. Does the new corporation a¢ 
quire the franchise and powers, relieved of the restraints and 
functional disabilities under which the law had rightfully 
placed its predecessor ?, Ever since the great case of Dart. 
mouth ¢ ollege 2 v. VW ‘oodward, 4W heat., it has been conceded 
that, as a rule, the legislature has no power to take away or 
impair the powers of a private corporation, which have been 
granted and acted upon. The abridgment of such granted 
corporate powers, is an impairment of the obligation of the 
contract of incorporation, as entered into by the legislative 
grant.—Cooley’s Const. Lim. 279, and note 2. But when 
in the precedent law, constitutional or otherwise, power is 
reserved to revoke, change, or modify the powers granted, 
the rule is different. Accepting the charter having such 
condition, is valid and binding on the corporators, and the 
stipul: ition becomes a part of the organic law of the corpo- 
ration. To the extent of the power reserved, the legislature 
is untrammeled by the charter. And so, this legislative in- 
violability may be bargained away by the corporation ; and 
when so bargained away for a raluable consideration re- 
ceived, the effect is more than a mere personal contract. It 
is a modification of the corporate franchise, and to that ex- 
tent, limits the corporate powers.— Monongahela Nav. Co, 
v. Coon, 6 Penn. St. 379; Mass. Gen. Hospital v. State Mu- 
tual Life Assurance Co., 4 Gray, 227, 234; State v. Maine 
Cen. R. R. Co., 66 Me. 488. Under the undisputed facts in 
this case, we think the Mobile and Montgomery Railroad 
Company surrendered its absolute right to fix the rate of 
tolls for the transportation of passengers and freight, and 
bound itself not to charge more than four cents per mile for 
ach»passenger travelling over its line, and not more than 
twenty-five per cent. higher rates for carrying local freight 
than the rate charged for carrying through freight. We 
think, also, that this limitation on its powers inhered in its 
organic law, precisely as if it had been incorporated in its 
original charter. When, then, the purchasers of the rail- 
road, under the act approved December 17th, 1873, consti- 
tuted themselves a body politic and corporate under the 
name of the Mobile and Montgomery Railway Company, they 
acquired the powers and franchises of the former corpora- 
tion, modified and limited as above expressed. 
But before the appellant railway company constituted itself 
a corporation under the act approved December 17th, 1873, 
the tariff of tolls fixed by the act approved February 2Ist, 
VoL. Lx-. 
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1870, was changed by the act approved April 17th, 1873. 
Pamph. Acts, 62. By the later statute, railroads were per- 
mitted to charge five cents per mile, and no more, for trans- 
portation of passengers, and ‘ may, for the transportation of 
local freight demand and receive not exceeding fifty per 
cent. more than the rate charged for the transportation of 
the same description of freight over the whole line of its 
road.” This, it will be perceived, is a material increase of 
the tariff rates fixed by the act of 1870. The record does 
not positively show that the railway corporation availed itself 
of this increase of rates, but there is much in the record 
tending to prove it did. If it were necessary to the decision 
of this case, we possibly might feel ourselves bound to pre- 
sume the corporation did adopt this increased tariff of 
charges, as persons, natural or artificial, generally accept 
tendered benefits and bounties. Aside from this, however, 
we hold that when the purchasers acquired the franchise and 
powers of the Mobile and Montgomery Railroad Company 
by constituting themselves a body politic and corporate un- 
der the name of the Mobile and Montgomery Railway Com- 
pany, it organized them in the condition they were in before 
the sale; namely, with the statutory restraint they were un- 
der as to charges for transportation of freight and passengers. 
It is contended, that while the Mobile and Montgomery 
Railroad Company may have been bound by the limitations 
on its power to charge for transportation of local freight 
under the eighth section of the act approved February 25th, 
1870, copied above, this did not authorize the imposition of 
the penalties declared in the act of April 19th, 1873; and 
that, to the extent of those penalties, the later statute im- 
pairs the obligation of the contract. There are several 
answers to this objection. First, it took away no chartered 
right of the company. It only provided a penalty for the 
violation, by the corporation, of its duty, as declared by the 
law under which it existed, and exercised its corporate 
powers. It had no authority to violate this law; and hence, 
the statute neither weakened nor impaired any power granted 
to the corporation. Second, the act which imposed the pen- 
alties, conferred on the railroad the right or privilege of in- 
creasing materially, and beneficially to itself, its tariff of 
tolls for transportation of passengers and local freight. We 
probably might presume this grant was made at the request 
of the railroad corporations affected by it; and, as intimated 
above, that the railroad accepted the grant, by availing itself 
of the privilege the law tendered to it, by increasing its rate 
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of charges as therein authorized. But, third, if the corpora. 
tion did act under the statute, by increasing its tolls up to 
the standard therein authorized, then it accepted the statute, 
and can not be heard to renounce its burdens, while claiming 
and enjoying its benefits. Fourth, the corporation being 
bound to transport local freight at a rate not exceeding 
twenty-five per cent. above its tariff of charges on through 
freight, the legislature had authority to compel the obsery- 
ance of this duty, by the imposition of penalties for its vio- 
lation. Such impositions of penalties does not impair the 
obligation of the contract. The statutes fixing the rate of 
charges for transportation of passengers and local freight, 
furnish evidence that the legislature felt it to be its duty to 
erect this barrier against the power of the corporation to 
oppress the public. If the rates on local freights, carried 
short Seneneee, are fixe d too low, the remedy is not with us, 
Another reason may be urged w! hy the present appellant 
is bound by the statutes above, which fix the rate of railroad 
charges. It was incorp rated, as we have shown, after we 
came under the dominion of the constitution of 1868. By 
section one, article thirteen, of that constitution, it is ordained 
that “corporations may be formed under general laws, but 
shall not be created by special act, except for municipal pur- 
poses. All general laws and special acts passed pursuant to 
this section, may be altered, amended or repealed.” The 
last sentence of the section above quoted, with the first some- 
what modified, i is retained in the constitution of 1875, sec- 
tion one, article fourteen. We hold that the Circuit Court 
did not err in holding the appellant amenable to the statutes 
fixing a maximum tariff of rates for transportation of freight. 
We have shown above that any demand and payment of 
charges for trans sportation of local freight, above fifty per 
cent. increase on the rate of the same description of freight 
over the whole line of the railroad, is excessive and illegal. 
It is in positive disregard and violation of the mandate of 
the law. It is contended for appellant, first, that inasmuch 
as the statute has declared the rate of tolls, and has given a 
penalty for its violation, this remedy is exclusive, and none 
other can be resorted to. Second, that the payments were 
voluntarily made, and therefore can not be recovered back. 
We do noi think there is any thing in either of these ob- 
jections. In regard to the first, any violation of a statute, 
or disregard of a statutory duty, by which another suffers 
soyragA loss, gives to the in jure id party a right of f action 
for the damages sustained.—Satierfield, E 1, of Grey, v 
VoL. LXI. 
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Mobile Trade Co., 55 Ala. 387. And where the wrong 
consists in the unauthorized demand of money, and its pay- 
nent under such unauthorized demand, this is money had 
and received by the demandant for the use and benefit of 
the payor, unless the case falls within the principle of money 
voluntarily paid ; and a count for money had and received is 
sufficient for its recovery. The second objection. ailroads 
have so expedited and cheapened travel and transportation ; 
have so driven from their domain all competing modes of 
transportation, that the public is left no discretion but to 
employ them, or suffer irreparable injury in this age of steam 
and electricity. ‘They have their established rates of charges, 
and these the shipper must pay, or forego their facilities and 
benefits. ‘To object or protest would be an idle waste of 
words. The law looks to the substance of things, and does 
not require useless forms or ceremonies. The ‘corporation 
and the shipper are in no sense on equal terms, and money 
thus paid to obtain a necessary service, is not voluntarily 
paid, as the law interprets that phrase. Jn the case of the 
Chicago a 1d Alton Railroad Co. v. C., V. & W. Coal 
Co., 79 Ill. 121, the court, in reply to the objection that the 
money was voluntarily paid, said: “It can hardly be said 
these enhanced charges were voluntarily paid by appellees. 
It was a case of life or death with them, as they had no 
other means of conveying their coals to the markets offered 
by the Illinois Central, and were bound to accede to any 
terms appellants might impose. They were under a sort of 
moral duress, by submitting to which appellants have re- 
ceived money from them which in equity and good con- 
science they ought not to retain.’ The case of Parker v. 
Gr. Wes. R. BR. Co., 7 Man. & Gr. 253, was a suit by a 
shipper to recover back excessive charges paid the railroad. 
It was objected that the payment was voluntary. The court, 
C. J. TINDALL, said: ‘‘ We are of opinion that the payments 
were not voluntary. They were made in order to induce the 
company to do that which they were bound to do without 
them; and for the refusal to do which an action on the case 
might have been maintained.” ‘The case was assumpsit for 
money had and received, and the court ruled that the action 
was well brought. To the same effect are the following au- 
thorities: 2 Greenl. Ev. § 121; Caldwell v. Pedin, 3 Watts, 
327; Harmony v. Bingham, 2 Ker. 99; Bos. & S. Glass 
Co. v. City of Boston, 4 Mete. 181; Chandler v. Sanger, 
144 Mass. 364; Stephen v. Daniels, 27 Ohio St. 527; Tuttle 
v. Everett, 51 Miss. 27; Howe v. State, 53 Miss. 57; Robin- 
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son v. Ezzell, 72 N. C. 231; First National Bank v. Wat- 
kins, 21 Mich. 483; Atwell v. Zeluff, 26 Mich. 118; McKee 
v. Campbell, 27 Mich. 497; Carew v. Ruth rford, 106 Mass, 
1; L. & I. Railroad Co. v. Pattison, 47 Ind. 311. The 
ease of Potomac Coal -Co. v. C. & P. Railroad Co., 38 
Md. 226, is not in harmony with the above, but we decline 
to follow it. 

It is contended for appellant that the penalties imposed by 
the act approved April 19th, 1873, Pamph. Acts, 62, were 
repealed by the act “to prevent excessive charges by rail- 
road companies,” approved March 17th, 1875, Pamph. Aets, 
243. The language of the former statute is, “ any railroad 
company, manager, agent or officer, violating the provisions 
hereof, shall be liable to the party injured thereby in double 
the amount of the overcharge ; but in no case shall the pen- 
alty be less than twenty dollars.” The language of the lat- 
ter statute is, “that any officer, manager or agent of any 
railroad company, lessee, association or corporation managing 
or operating any railroad in this State, who violates the pro- 
visions of an act entitled ‘an act regulating the charges for 
transportation of freight upon railroads within this State,’ 
approved April 19th, 1873, shall be guilty of a misdemeanor, 
and upon conviction thereof shall be fined not less than one 
hundred, nor more than five hundred dollars for each of- 
fense.” ‘There are no words in the statute expressing the 
intention to repeal the former law, but the argument is that 
the later enactment is repugnant to the former, and there- 
fore repeals it by implication. The former statute imposes 
a penalty, to be recovered ina civil suit by the party injured 
against the railroad company, its manager, agent or officer. 
The latter enactment seeks to uphold the police authority of 
the State, and declares a violation of the statute to be a mis- 
demeanor in the officer, manager or agent, by whom it is 
violated. And, to so frame the statute as to embrace all con- 
ceivable infractions of the law, the statute makes the officer, 
manager or agent alike liable, whether he derives his au 
thority from the railroad company, from a lessee thereof, or 
from an association or corporation managing or operating the 
road. Such is our construction of the statute, and we do not 
think the legislature intended to declare that the railroad 
corporation, lessee, or any association or corporation that 
might be managing or operating the railroad, should, as such, 
be indictable. We hold there is no repugnancy in the two 
statutes, and the later enactment does not repeal the former. 

There is nothing in the argument that the repeal of the 
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act entitled ‘‘an act to furnish the aid and credit of the State 
of Alabama for the purpose of expediting the construction 
of railroads within the State,” operates as a release of rail- 
road corporations from the restraint imposed by the fifteenth 
section of that act, or the Mobile and Montgomery Railroad 
Company, or its successor, from the obligations imposed by 
the eighth sec tion of the act, under which it received the in- 
dorsed bonds of the State. The repealing statute could not 
divest the rights which had veste ed under it.—See Pamph. 
Acts 1874-5, 269; Wood v. Hustis, 17 Wis. 416. 

The clause, ‘* not exceeding fifty per cent. more than the 
rate charged for the transportation of the same description 
of freight over the whole line of its road,” found in the act of 
April 19, 1875, does not mean the pro rata allowance which 


may fall to this road, under the distribution of the products of 


trans gape of through freights proper; those freights 
which, in their transit, pass over more than one railroad, and 
merely traverse this road, as astage in a more extended ship- 
ment. We know that much of the freight falling within this 
aie travels the entire length, or greater part of its 


yurney without change of cars, and in this way, much labor 
aa expense are avoided in the matter of loading and un- 


loadin - cars. We know, too, that it is the policy of railroad 
corporations to so connect their lines, as to effect a long, 
continuous, connected line of transportation ; and that under 
such arrangement, the saving of labor and increase of busi- 
ness resulting from such connection, enable each road to 
accept as its share of the sum realized from this branch of 
its business, a sum which would fall much below fair remu- 


neration for receiving, loading, transporting, unloading and 
delivering the same quantity and description of freight, 
vhose departure and destination were each within the limit 


of the one road. Hence, we hold that the words, “over the 


whole line of its road,” mean and only mean freight which 
is taken on at one terminus, and discharged at the other. 


Thus construed, they furnish an equitable standard by which 
to graduate the charge for transporting local freight ; for 
like the oth r involves the labor of receiving, loading, trans- 
porting, discharging and delivering. It results that all the 
testimony of rates on what may be called through freight ; 
that is, freight brought from, or carried to, a point beyond 
the termini of ices road, was improperly received ; 
and in this the Circuit Court erred. 

The allowed increase is “ fifty per cent. more than the rate 
charged for the transportation of the same description of 
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freight over the whole line of its road.” The testimony 
tends to show that these rates frequently varied, to meet the 
exigencies caused by competing routes of transportation, 
We suppose there might be other reasons for changing, from 
time to time, the tariff of tolls. The prevailing rate charged 
at the time of shipment, is what the legislature meant: not 
a rate which had prevailed, or might be afterwards adopted. 
This rate, like the charge for any other dese 


Yr) 
i 


ription of work 
and labor, isnot in its nature continuous. It may vary with 


each rising and setting of the sun. It may be that the range 
of rates never fe] below, nor rose above civen Sums, How- 
ever this may be, the rates of any particular time in the past 
furnish no reliable guide for ascertaining present rates. 
Various exceptions were reserved to the admission of eyi- 


dence, and to charges given and refused, but it is believed the 
foregoing opinion covers the material points raised by the 
record, and will furnish a solution of the questions likely to 
arise on another trial. 


Reversed and remanded. 


Ex parte Grimball. 
Petition for Prohibition. 


1. Removal of suit to Federal Court.—Under the twelfth section of the 
judiciary act of 1789, as also under the act of Congress of 1867, a suit could 
not be removed from the State to the Federal court unless all the parties on 
one side are residents, and all on the other side, non-residents of the State 
in whose court the suit is brought. 

2. Sume.—Whether the act of Congress of July 27th, 1866, as to the re- 
moval of suits from State to Federal courts, is repealed by the later act of 
March 3d, 1875, is not decided ; but the court treats the present application 
as though both statutes were in force. 

3. State Court, power and duty of; on petition for removal.—The jurisdic- 
tion of the State court is not ipso facto ousted by the filing of the petition 
and bond for removal; the court must examine the petition, in connection 
with the cause to which it relates, to determine whether the cause and the peti- 
tioner’s connection with it, entitle him to the removal,—and it is not until 
this is ascertained that the jurisdiction of the State court ends. 

4. Case; what not removable.—M. died leaving lands and personalty here, 
managed by C. trustee, under the will, with authority to pay over the net 
income of the share of testator’s daughter to her, or to her husband if she 
married. She married G., who resides in New York, and died domiciled 
there, intestate and childless. The trust property was claimed by Mrs G.’s 
brothers and sisters under the will; also by R. as Mrs. G.’s administrator, 
who claimed adversely to them; G. claimed the property under the laws of 
New York. C., the trustee who resided in Alabama, filed his bill in the 
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State court against G., R. Mrs. G.’s administrator, and her brothers and sis- 
ters, and others for a settlement of the trust, and for instructions how to 
dispose of the trust estate. G. was the only non-resident, and he made appli- 
cation to have the cause removed to the Federal court.—/eld: 

1. There is no act of Congress which authorized the removal. 

2. G. can obtain his distributive share'of the wife’s personalty, only 
through R., the administrator, who is an indispensable party, and the con- 
troversy of G. is not only with him, but also with G.’s other co-defendants, 
who claim adversely both to G. and the administrator, all of whom are res- 
idents of Alabama except G.; hence the case is not ‘‘a controversy which is 
wholly between citizens of different States, and can be fully determined be- 
tween them,’’ and can not be removed under the act of Congress of 1875, 

tition of one of several defendants; and not being a suit to 


upon the pet : 

restrain or enjoin G., and his controversy being really with G.’s co-defend- 
ants mainly, which can not be disposed of without their presence, the cause 
is not removable under the act of Congress of 1866. 


PETITION for a prohibition to the Chancery Court of Mad- 
ison county. 

Prohibition to chancellor is sought, to restrain him from 
proceeding in suit of Cruse, trustee, against Moore, Grim- 
ball, Rison as administrator of Mrs. Grimball, and others, 
on the ground that Grimball, a non-resident, had petitioned 
for the removal of it under act of Congress into the Circuit 
Court of the United States. 

The property involved was Mrs. Grimball’s portion of the 
estate of her father, David Moore, who died many years ago 
in Alabama. ‘The trustee held, invested, and managed, it 
under provisions in the will, with authority to pay, only the 
net income, to testator’s daughter, or to her husband, if she 
should marry. She was married to petitioner, who resided 
in New York, and a few months afterwards died childless 
and intestate. The trust property is in Alabama, and is 
claimed by Mrs. Grimball’s brothers and sisters, under the 
will, and adversely to them by Rison, the administrator in 
Alabama of her estate, and by Grimball under the law of 
of New York, the State of her domicile. Cruse filed his bill 
against them all, and some others, for a settlement of his 
trust and instructions how to dispose of the trust estate. 
Grimball is the only non-resident. The chancellor over- 
ruled his petition. 


D. P. Lewis, for petitioner.—1. Where a petition is pre- 
sented to the State court, asking a removal of the cause, and 
the same is in conformity with the act, the aid of which is 
sought, and no objection is made to the form or substance of 
the same, and the bond is not objected to as to its form or 
sufficiency, then the State court “can proceed no further in 
the suit,” until the same is remanded by the action of the 
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Circuit Court of the;United States to the State court.—Act 
of Congress of March 3d, 1875, § 3; 2 Abbott, U.S. Prac. 
tice, pp. 49, 50, 51, edition of 187 7, and cases i in notes; 
Insurance Co. v. Dunn, 19 Wall. 223-4; Fisk v. U.P. R.R,, 
6 Blatchf. 379, 80-1=2-3 ; Shaft v. Phenix rat Co. ,67N Y 
546; The Reporter, Oct. a2) 78, p. 515; Gordon v. ’ Longest, 
16 Peters, 104; id. 622-3; Ex parte Hill v. Confed, States, 
38 Ala. 451, 450, 160-1 ; “Dillon Removal, § 15, pp. 66, 67: 
French v. Hay, 39 W all 244; Prigg v. State of Penna. 16 
Peters, 608; Sturgis v. Crow nings shield,4 Wheat. 193; City 
of New York v. Miln, ‘11 Pe ‘ters, 102: Gibbon v. Ogde n, 9 
Wheat. 204; Slocum v. Maberry, 2 Wall. 1, 12; Constitution 
U.S. art. 6; 5 Cranch. 348; 5 How. 295; 4 Wheat. 316; 
18 Howard, 331. 

2. A critical examination of the allegations of the bill, of 
the petition, and of section three of the act of March 3, 1875, 
will show that this is a controversy wholly between citizens 
of different States, involved in the suit, and that one of the 
defendants actually interested in such controversy is the pe- 
titioner, and that the State court transcends its jurisdiction 
in proceeding further in the same. 


3. If one of the questions to which the judicial power ex- 
tends, under the constitution and laws of the United States, 


‘ forms an ingredient in the cause,” the case is within the 
judic ial power, although other Lege of law or fact be 
involvedi—1 Abbott’s Pr. (ed. of 1877) oS, | 199): Osborn v. 
Bank U. S., 9 Wheat. 738: Mayor v. Cor) > Wall. pest 


Taylor v. Rockafeller, The Reporter, August on 1878, p. 226. 


MANNING, J.—The acts of Congress for the removal of 
causes from the courts of the States to those of the United 
States, require on the part of the judges of either govern- 
ment who may have to consider and act under them, candor 


and good temper. A jealousy of jurisdiction too susceptible of 
alarm and resentment, is apt to hurry those under its influ- 
ence into error. The institutions of both governments are 


established for the rood of all ;: 2a 1 it is the right of all to 
have them preserved and upheld in the performance of their 
respective proper functions. When, therefore, cases arise in 
which the question to be decided is, whether the cognizance 
of them belongs to the State courts or the Federal courts, it 
is the dictate of patriotism, as well as of law, that jurisdic- 
tion shall be cheerfully declined by those to which it does 
not pertain, and exe ‘reised without offensive arbitrariness, 
by those to whom it does belong. According to the Su- 
Vol. LXI. 
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preme Court of the United States, through the late Chief- 
Justice CHASE,—“ It may be not unreasonably said that the 
preservation of the States and the maintenance of their gov- 
ernments, are as much within the design and care of the con- 
stitution, as the preservation of the Union and the mainte- 
nance of the national government.”—TZeras v. White, 7 
Wallace, 700. To the high tribunal which, takes this en- 
larged view of our complex political system, jt belongs— 
ultimately to determine the meaning and proper operation 
of the statutes under consideration; and its interpretations 
will probably be as satisfactory as they will certainly be 
binding on all judges. 

The present case does not come under that portion of sec- 
tion 12 of the judiciary act of 1789, which relates to the 
removal of causes, or under the act of 1867 on the same 
subject. It is settled that a suit that may be removed under 
either of these, must be one in which all the parties on one 
side of it must be residents, and all those on the other side, 
non-residents of the State in which the suit is brought. 
Such is not the situation of the parties in this cause. 

The only other two statutes on the subject are those of 

July 27th, 1866, and. March 3d, 1875. In the opinion of 
some judges and lawyers of eminence, the former of these 
was repealed by the latter. But a contrary conclusion was 
expressed on the circuit, in the summer of 1877, by Jutices 
BRADLEY and MILLER of the Supreme Court of the United 
States; by the former in the case of Girardey v. Moore et ai., 
in Georgia, and by the latter in Zhe Board of County Com- 
issioners v. Kansas Pacific R’y Co. et al., in Colorado. 
See 5 Cen’] Law, J.78 and 102. And we shall consider the 
concurrent opinions of these distinguished judges as estab- 
lishing that the act of 1866 was not repealed. 

According to this act, when a suit is brought by a citizen 
of one State in a court of that State, “against a citizen of the 
same and a citizen of another State,” the suit may be re- 
moved by the latter, “if, so far as it relates to him, it is 
brought for the purpose of restraining or enjoining him, or is 
a suit in which there can bea final determination of the con- 
troversy, so far as concerns him, without the presence of other 
defendants as parties to the cause.”—Rev. Stat. of U.S., § 
639. In Girardey v. Moore et al., the suit was brought to 
restrain Moore, a mortgagee, who resided in another State, 
from foreclosing his mortgage of the property involved ; and 
in the opinion of the presiding justice, his co-defendants 
were not necessary parties so far as the controversy with him 
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was concerned: Wherefore the cause was retained in the 
Federal court, under the authority of the act of 1866. But 
in the present suit, there was no purpose to restrain or enjoin 
Grimball, the non-resident party : And it is obvious from 
the bill, and results from his own averments in his petition, 
that the controversy he claims the right to wage, is a con- 
troversy against some of his co-defendants, and not against 
the plaintiff. The act of 1866 may, therefore, be dismissed 
from further consideration. 


rm 4 e > P7 ES ° . ~ ‘ : pact hea > : } 
Che act of 1875, in section 2, provides that, when, in the 
suit to be removed, “there shall be a controversy which js 


it States, and which can be fully 
determined as between them, then either one or more of the 
plaintiffs or defendants, actually interested in such contro- 
versy, may remove said suit into the Circuit Court of the 
United Sinton for the proper district.”—Acts of 1874-75, 
471, $2 Ze 

In reference to the first section of this act, defining the 
cases of which “ the Circuit Courts of the United St: ites shall 
have original cognizance, cone urrent with the courts of the 
several States,” Justice BRADLEY’S opinion, expressed in the 
case above mentioned, is, that “ the jurisdiction given to the 
Circuit Court is as broad as the judicial power” vested by 
the constitution in the general government: And to that, 
he gives the largest extent ever conceded to it by any other 
judge, and a larger one than some others consider consistent 
with the constitution. But in regard to the second section 
of the act of 1875, the same learned justice ruled, that if in 
a suit brought in a State court, there be a controversy between 
citizens of different States, but “some of the plaintiffs and 
defendants are citizens of the same State, the removal must 
be sought by all the defendants,” and that it is only when 
“all the plaintiffs on one hand, and all the defendants on the 
other are citizens of different States,” that any one or more 
of either less than all, can effect the removal. Only in the 
latter case, would there be in the language above quoted from 
the second section, “a controversy w hich is wholly between 
citizens of different States, and which can be fully determ- 
ined between them.” “But in either case ” (says Justice 

3RADLEY) “it is the suit that is removed, and not a part of 
the suit.” 

With this, the opinion of MILLER, J., in The Board of Co. 
Comm’rsv. Kansas & Pac. R’y Co. e al., (supra), appears to 
agree. And he refused to remand that cause to the State 
court, for the reason that, in his opinion, the real contro- 
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versy, When unnecessary parties to the suit were set aside, 
was wholly between persons who resided in different States, 
and the real litigation was between them, notw ithstanding 
the ap wong were compelled to place the corporation in 
whose favor the bill pri ayed relief, and of which they were 
only stoe kholders, in the position of a defendant in the suit, 
because, (as was alleged) the faithless and fraudulent direc- 
tors who had charge of ee would not allow it to appear as 
oe iff. 


We hav GF erigen to these ca especially, because they 
go further than ¢ any others we have seen, in asserting and 
exercising authority + * remove causes pending i in State courts 
into the courts of the United States. Do the ruling rs and 
reasonings in them embrace a case like the present ? ‘Let us 
examine it, only so far as to understand the object of the 
suit and the relation of the parties. 


Cruse, the complainant, had been appointed trustee, in 
1874, (after the death of a former trustee,) of the property 
involved. It consisted of realty and personalty valued, in 
Grimball’s petition, at about $100,000. The trust was 
created by the will of Moore, the testator, and covered the 
— shares of all his daughters in his estate. But 
Cruse was trustee of his daughter Catherine’s portion only. 
In that capacity, he was required to keep the possession, care 
and management of the trust estate under his own control, 
and to pay over only the net income thereof to her, or, if he 
thought it prudent so to do, to her husband, if she should 
marry. She married Mr. Grimball in November, 1876, 
and died childless and intestate in July, 1877. Where- 
upon conflicting claims are set up to the trust funds and 
property, viz., on behalf of Mrs. Grimball’s brothers and 
sisters, as entitled to it by the provisions of the will, by 
Rison, as administrator for the paymentjof debts and distri- 
bution, and by petitioner Grimball. 

The great responsibility imposed on Cruse as trustee, is 
not lessened by the demand that he shall account to so many 
claimants. He is by no means a mere stakeholder, as the 
petitioner styles him. On the contrary, he has a profound 
interest in the cause. He must account therein for the trust 
estate and the management and proceeds of it, since it came 
to his hands. He must show that he has not, by lack of dil- 
igence, failed to obtain all the property and effects belonging 
to that estate; and this has induced him to make the execu- 
trix of his predec cessor, also, a defendant; and the decree is 
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to be rendered against himself, the trustee and plaintiff, [py 
courts of equity, persons in the situation of this trustee, and 
liable to be sued as defendants, may initiate, as plaintiffs, the 
proceedings for settlements to eventuate in decrees against 
the mselves, which when satisfied, will exonerate them. But 
a plaintiff in such a case will be held to a responsibility no 
less strict than if he were pursued as a defendant. It be- 
hooves him, therefore, to see to it, that all persons to whom 
he may be answerable for the manner in which he has exe- 
cuted his trust, be made parties to the cause in which he 
accounts, so that when the judgment of the court shall be 
satisfied, he will be forever discharged. And, of course, for 
the same reason, it is important to him, that the court ren- 
dering the decree shall have jurisdiction. 

Where, th n, must this suit be prose cuted? All the par- 
ties “actually interested,” or claiming to be so, are citizens 
of Alabama and reside in Madison county, except Mr. Grim- 
ball. He lives in New York. And if he be successful in 
his contention that the gift to his wife was not of a mere life 


state, but of the realty in fee es and = = entire prop- 
erty in the personalty,—still » personalty can n rt in any 
event be delivered | by the trustee to him. i f re him comes 
the administrator, who also “3 Q ap na of, and bie to 


es, must reside in Alabama. Mr. Grimball ean be 


t 
entitled te » make claim no other wise than as a distributee; 
and though he be, as we understand him to claim that he is, 
the sole distributee of his wife’s personal property, yet he 


can derive that here in question or such as shall remain after 


administration, only through the administrator. To him the 
law commits it, and confers on him the entire transmissible 
Oo nerentp, legal and equitable, that was in Mrs. Grimball 

hen she died, for the purpose of enabling him to get in all 
assets, discharge all legal and equ litable claims against 
the same, and make distribution of the residue. Therefore, 

lso, no re eipt or voucher that Grimball could execute to 
Cruse for such property or money, would avail against the 
claims of Rison, the administrator. Indeed, Mr. Grimball 
y party to Cruse’s suit at all. The 
rl of the administrator, being a continuation in him oi 
that of M 
1 


is not perhaps a necessary 


at of Mrs. Grimball, rests upon the same foundation as 

upon which Mr. Grimball’s claims are based, to-wit, 

that there was in hera transmissible ownership. The main- 

tenance of this, is essential to the administrator’s title; and 

being next in succession to Mrs. Grimball, his intestate, he 

is an indispensable party to the controversy. And if he 
VoL. LXI. 
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should fail faithfully to assert his rights as administrator 
against the claims of Mrs. Grimball’s brothers and sisters, 
and thereby not obtain property he was entitled to, he would 
be answe! rable for such neglect hereafter, to her creditors or 
distributees. But neither Mr. Grimball nor any other dis- 
tributee has a right to the possession now of any part thereof. 

In our opinion the persons who are the most material, if 
not the only indispensable parties on either side of the con- 
troversy, are those who reside in this State. None of them 
join Mr. Grimball in his petition for a removal of the suit; 
and there not being in it a “controversy which is wholly 
between citizens of different States and which can be fully 
determined between them,” it is not such a suit as, under 
the act of 1875, can be removed upon the petition of one only 
of the several de fendants. 

But it was further very strenuously contended in this cause, 
in support of the application to us for a prohibition to the 
chancellor, that upon the filing of a petition in conformity 
with the act of Congress and offering a bond for costs, as is 
prescribed, by a person sued in a State court, the jurisdiction 
of that court ceases, and it must “‘ proceed no further in 
such suit,’ until the same is remanded by the action of the 
Circuit Court of the United States to the State court ;” that 
is, although the record or papers of the suit in the State 
court clearly show (as in this instance), that it was not re- 
movable under the act, and the Federal court would, there- 
fore, have to repudiate and remand it, yet the State court 
could not look beyond the petition and bond, (if they were in 
proper form and the allegations of the petition sufficient, ) 
into'the papers of the suit, to determine for itself, whether 
it was or not, such an one as the law made transferrible from 
the State court, and of which its jurisdiction could be thus 
taken away. 

We are not unmindful of the evils that may ensue from 
the exercise of a clashing jurisdiction by the courts of the 
two governments over the same parties and causes; and we 
think it the bounden duty of those tribunals to do all they 
properly may, to prevent such consequences. But, that 
a State court shall be paralyzed into impotency by the 
mere presentation of the meee and bond, however well 
drawn and executed, of a party sued therein, and be made 
incompetent to proce ed further , even though the record and 
papers on file show that the suit is not embraced within any 
of the acts of Congress on the subject of removal, is, it ap- 
pears to us, an indefensible position. Why should a petition 
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be presented at all, if no response is to be made to it, and 
no consideration given to the matter of it? According to 
the argument, it were fitter that the petition should be in 
form, as well as effect, a notice to the court that the person 
filing it demanded that its interference with him and his 
affairs cease, and that the suit by which he had been brought 
there be transferred to another jurisdiction. Did the sena- 
tors representing the several States of the Union vote the 
passage of an act intended to be so injurious to the authority 
and dignity of the tribunals by which the laws of those 
States are enforced, justice administered, and peace and order 
maintained ? 

The acts of Congress partic rp arly define the character of 
the suits which may be removed and the relation thereto and 
toward the other parties, of the persons to whom the privi- 
lece of rem eo is conceded. And it is enacted that if, in 
any such suit, a parts “ entitled to remove ae files his petition 

lb wo &e. the State court shall proc ed no further. It 
is only when those conditions exist that the court is ousted 
by law of its 8 jurisdiction. By yielding it in any other case 
a judge w ‘ould not be obeying the law, but submitting to the 
demand of an individual. And whether he is doing the one 

x the other he can not anew, without so far looking into 
the case, as to ascertain if it be removable or not, according 
to the statute. To do this, is a duty he owes to the State 
that created his court and conferred its powers, coupled with 
the obligation to employ them in administering justice, in all 
cases within its cognizance, brought before it—except such 
as may b@transferrible and transferred by superior authority 
to another jurisdiction. 

The importance of making such an examination is forcibly 
impressed by an accidental circumstance in the present case. 
By a mere oversight, the petition of Grimball, while pur- 
porting to set forth the names of all the parties to the suit 
of Cruse, (a statement needful to the end in view,) omits any 
mention of Rison, the administrator; who, as we have seen, 
is an indispensable party to the cause, more important as 
such, than the petitioner himself, to a final determination of 
it. The omission was evidently a mistake, for Rison’s name 
and office and position as defendant, are mentioned in the 
bond that was filed with the petition. But how easy would 
it be if the views of petitioner’s counsel are correct, for one 

whom a little delay might enable to commit a great fraud, 
(against which the statute provides for no security in the 
bond it sh aia to avail himself, in order to do so, of 
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this process of removal in almost any case, by merely filing 
in court his unverified petition, (no oath to it is required,) 
and an inadequate bond. By the time the cause should be re- 
manded, all the means available to the plaintiff of obtaining 
satisfaction, may have been put beyond his reach. 

It is not necessary, however, to discuss this matter further. 
We understand our view to be the same as that of the Su- 
preme Court of the United States. It is supported by the 
opinion of the chief-justice in Railway Co. v. Ramsey, 22 
Wall. 328; and the recent case of Insurance Co. v. Pechner, 
95 U. 8. Rep. 183, is confirmatory of the like conclusion. 
In the latter case, a removal was prayed of a suit brought in 
a State court of New York, which court, regarding the peti- 
tion as not showing a sufficient cause for the transfer, refused 
to allow it, and proceeded to trial and judgment. This was 
affirmed in the New York court of appeals; whence the cause 
was carried by writ of error to the Supreme Court at Wash- 
ington; and that tribunal concurring in the opinion of the 
courts of New York, affirmed their judgment.—See, also, 
Gold Washing v W. Co. v. Key s, 96 U~ S. 199. 

In these instances, it is true, the defect appeared on the 
face of the petition itself. But every such petition makes 
the case it relates to, by reference to it, a part of the petition, 
and can not be properly understood without some knowledge 
of the case. The decisions cited are, therefore, in our view, 
authorities in support of the proposition that the State court 
must examine the petition, and if necessary look into the 
ease to which it relates, in order to ascertain whether it and 
the petitioner’s relation to it, are such that he is entitled to 
the removal he prays for. If he is, the court “has no dis- 
eretion and is compelled to permit the transfer to be made.” 
Railway Co. v. Ramsey, supra. If he is not, its jurisdiction 
remains unimpaired. 

We do not extend our opinion beyond the questions that 
arise in the cause before us. The chancellor’s ruling in it 
we think was correct; and it follows that the writ of pro- 
hibition applied for must be refused. 


BRICKELL, C. J., not sitting. 
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When con not be maintained.—A promise to pay the debt of another 
will not support action, unless founded on a precedent liability or a 
new consideration.— Underwood v. Lovelace, 155. 

Sume.—W here, however, by the arrangement between the creditor and 
the promissor, the original debtor is discharged, and a new debt is 
created binding on the promissor alone, the promise, whether verbal 
or written, is supported = a valuable consideration—the detriment to 
the promissee in the extinguishment of the original debt—and will 
sup oa an action, though no consideration moved from the original 
debtor to bv promissor, and though there was no request from the 
original « veel or subsequent assent on his part. ( Overruling, on 
last point, Wi illiams v. Sims, 22 Ala. 512.)—Jb. 155. 

Administrator’ s bond ; what necessary to maintain action on, by cred- 
itor of decedent.—A creditor can not maintain an action at law on the 
bond of an administrator, until his debt or demand is first reduced to 
judgment or decree, by a court of competent jurisdiction.—May v. 
Kelly, 489, 

Bond; what may be enforced by common law remedi: 
cuted to civil oflicers, in the course of judicial proceedings, whether 
authorized by statute or not, if entered into voluntarily, supported by 
valuable consideration, and not in contravention of public policy or 
offensive to law, will be enforced by common law remedies.—Munter 





'& Faber v. Reese et als. 395, 


Corporation; action against, for torts.—A corporation is eivilly liable 
for torts, or for acts and negligence of its servants or agents while in 
its employment, to the same extent and under the same circumstances 
as a natural person; the only limitat ion be ing, that it is not liable 
civilly or criminally for torts, of which malice is an ‘emeeae ingre- 
dient.—South & North Ala. R. R. Co. v. Chappell, 5 
Same.—It is not necessary to fix the liability, that the , act or 
the negligence from which the i injury procee ds, should have been com- 
matte 1d while the corporation was in the exercise of powers conferred 
hy the charter; it may have been committed while the corporation, or 
its servants acting under its authority, were exceeding corporate 
power, or engaged in transactions wholly foreign to its nature.—Jb. 

—— contract, when action lies on subsequent agreement growing out 

-All contracts encouraging vate ition, or auxiliary to the keep- 
ing of a bawdy house, are void, and the aid of the courts can not be 
invoked to rescind or enforce them; the principle, however, is con- 
fine d to the illegal act, or to the original contract, and is not extended 
to subsequent, new and independent transactions, founded on a new 
consideration, not a part of the original scheme, though between the 
same parties and haying relation to the same prope rty.—Lea, Adm’r, 

v. Cussen, 312. 
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Same.—Parties to a void and illegal contract may rescind it, and place 
themselves in statu quo, no other consideration being necessary than 
their mutual agreement; and when it is agreed that money paid under 
the rescinded contract should be.restored, an action to recover it back 
can be maintained upon the agreement of rescission, which is a new 
and independent agreement, founded on a new consideration, removed 
from and not a part of the original transaction, and unaffected by its 
illegality. —J). 312. ; 

Maintenance; what within the rul st.—Where the mortgagor, 
after becoming tenant of the purchaser at the mortgage sale, renounces 
his tenancy, and thereafter claimed to hold in his own right, upon the 
purchaser’s refusal of an offer and tender for redemption,—this is 
such an adverse holding as. under the rule against maintenance, will 
prevent a grantee from the purchaser, during such adverse posses. 
sion, from recovering the premises, in an action of ejectment in hig 
own name.—A/eaxander et al. v. Cauldwell, 543. 
Money had and received; when action for, lies.—The nature of the 
business considered, the shipper does not stand on equal terms with 
the carrier, in contracting for charges for transportation ; and if the 
shipper pays the rates established in violation of law by the carrier, 
rather than forego his services, such payment is not voluntary, in the 
legal sense, and the shipper may maintain his action for money had 
and received, to recover back the illegal charge.—M. & M. Railway 
Co. v. Ste ine r, MeGe hee bv C.. 560. 

Trial of right of property; what confers suffi ient title to maintain. 
H. owed W. and gave him an instrument intended to create a lien for 
crop advances, but such was not its legal effect. W. obtained posses- 
sion of a part of the crop from H. with his consent, to pay the debt 
with it. and sold to S.,—/eld: S. had such title or right of possession 
as would enable him to maintain a trial of the right of property. 
Carter v. Wilson, 434. 

Receipt; on what, action may be maintained.—A receipt given by the 
husband to his wife, acknowledging that he had received from hera 
certain amount of money, for investment, with a like amount of his 
own, in certain exchange which he purchased, and that the wife was 
entitled to one half the proceeds when sold,—is not a contract be- 
tween husband and wife, within the meaning of the statute forbidding 
their contracting with each other; and a complaint by the wife's ad- 
ministrator against the husband’s personal representative, claiming a 
sum certain as due according to such receipt, which is set forth, dis- 
closes a substantial cause of action.—/Haynie v. Miller, 62. 

Detinue ; whut does not disable vendor from maintaining.—P. sold and 
delivered five bales of cotton to M. & Co., at a stipulated price for 
cash. P. had purchased two of the bales from his son, who owed M. 
& Co., who on that account refused to pay for them. A third person 
had a mortgage on the two bales, which P. agreed to satisfy. 7: 
thereupon agreed with M. & Co. that they might pay the mortgage 
debt out of the agreed price, and the residue to himself, but made no 
new agreement respecting the price or sale. M.& Co. paid the mort- 
gage debt, but refused to pay the balance to the vendor,—held: The 
vendor was not divested of title, or disabled from maintaining detinue 
against the purchaser.—Moore, Waldnwin & Co. v. Parks, 409. 


For revival and abatement of actions, see PLEADING AND PRACTICE. 





ACKNOWLEDGMENT. 


See Deeps. 


ADMINISTRATORS. 


See Executors AND ADMINISTRATOR 
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ADVANCES. iin 
1. Lien for a Ine sto make crop; to what ex nds.—The statute as to 


advances to make crops, gives the advancer, who complies with its 


terms. a prior lien upon the crops, and stock bought with the money 
} 7 | 


advanced to enable the party to make ac rop; but it was not intended, 
and does not have the effect, of enabling the party, obtaining the ad- 
vanees, to give a lien displacing prior liens on property owned at and 
before the advances, and not procured with such advances.—Hvans 
v. English, 416. 

9 Same; whit will not constitule—The statute will not give an instru- 

~ ment the privileges of the statutory lien for advances, unless its terms 
conform to the statutory requirements, and it is founded on the pre- 
cise consideration expressed in the statute; an instrument securing 
not only advances, but debts founded on a different consideration, is 
not what the statute contemplates, and will not give the statutory lien, 
though if properly frame d it hay h ive ellect as a mortgage.— Ib. 416, 

2° Same.—A note or other obligation acknowledging an indebtedness for 

advances to make a crop, &c., will not create a lien on the crop, if in 
fact the consideration of the note is a mere antecedent debt of the 
maker: and one not a party or privy to the instrument may contra- 
dict its recitals by parol, showing a different consideration from that 
recited.— Carter v. Wilson, 454. 

j, Same; when prior to al achment lien. —The crop lien is created, when 
advances are made in compliance with the statute, and not by levy of 
the attachment, which is but process to enforce an existing lien,x— 
while in ordinary attachments the lien does not begin until the levy; 
and hence, where property attached for advances is claimed, under a 

right or title ante-dating the levy, the advancer may recover under his 


crop-lien, if older than or superior to the right of the claimant, though 


such right accrued prior to the levy.—J6. 454. 

5. Lien for advances; who cin not enforce by attachment.—The assignee 
of a note or obligation given for advances to make a crop, can not 
enforee the lien by attac hment; the statute confers the right to that 

remedy upon the advancer alone.—ZJ), 4384. 


See LANDLORD AND TENANT. 


ADVERSE POSSESSION, 
I 


See EsecrMeN’. 


AGENT—AGENCY. 
1. Deed of agent; etect of seeli / Code on.—The statute (Code, 


) ] 
} 


Y2948.) has not changed the common law rule, that a deed executed 


by an agent, to be valid and bind upon the principal, must, with 
certainty, appear to be the deed of the principal, and must be made 
and executed in his name; and since the statute, as at common law, 


} ‘ 


a deed by an : ut. which grants and covenants in the name of the 
agent alone, is not at law a valid execution of the power, and will not 
pass the legal title; though equities may arise thereby which a court 

of equity will proteet.—/ones v. Morris, 518. 
2 Pr neipal; how may be Lound b jy dcts of una ithorized person.—A sin- 
le i by the principal, of the unauthorized as- 
sumption of agency by a third person—as by payment of the debt con- 
tracted—in the absence of any warning, caution or notice to the per- 
son dealing with the supposed agent, will bind the principal as to him, 
for other similar contracts of such person; but the rule applies only 


1 


to the person thus dealt with—M. & M. ailway Co. v. Jay, 247. 


ele mstancs of reco rnition 


8. Agency; what not sufficient proof of—The mere fact that a person 
claiming to be the agent of plaint , had a statement of an account 
due them, made out in the handwriting of their book-keeper, is not of 


itself sutlicient proof of the agency.—Gallreath v. Cole, 140, 
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ALTERATION. 


See Deep. 


AMENDMENT. 


See that tithe 9 i ‘ i » i uid CHANG RY. 
APPEAL. 
Ser | rho IND A \ 


ATTACHMENT. 


1. A ffi: v t for atlachm fs; wheal i] Be An aflidavit for attachme nt, 








1 +4 f ‘ . | 1 
made by the attorney of a non-r lent creditor, which states that 
athant is = inf rm d and belic ves, an / erefoi fate i? that def nd- 
ant, who is also a non-resident, i justly indebted, XC., 18 not detective, 

7 ; yo: ; y > ‘ i 
Mitchell v. Pitts & Henry, 219. 
2. Advances; wh n prior to atlachment lic The crop-hei created, when 
advances are made in con nee w tute, and not by | of 
, vob ie : : 

t attachinent, wh 3 pore t ( ce an existi hen,— 
while in ordinary at ments the lien « ! begin until the levy 
1] wees ‘ ee ee } 
and hence, where prop \ cned to1 \ eS 18s Clanned, undera 
right or title ante-dating the levy, the advance Ly recover under his 
crop-lien, if older than or superior tothe right of the claimant, though 


such right acerued prior to the levy.—Carter v. Wilson, 434. 
3. Lien for udeances; who can not enforce by attuchment.—The assignee 
of a note or obligation given for advances to make a crop, can not 
enforce the lien by attachment; the statute confers the right to that 


ren edy upon the advancer alone.—J)/). 434. 


ATTORNEYS. 











nol , ti i iO! | rest, shall pay 
to the mol i e attorney s tees I Cl the debt " | 
not rena rthe agi ement usurious but a reaso ble a ount only can 
] collecte l, though a large: sum or p l . is i ct | on, Munter 
& Fuber v. Linn, 493. 
LUDITOR 

1. In pectic n of public re li luditor’ s ; when denied.—Wh 
the party has no interest, or the disclosure sought would be detri 
mental to the public interests, inspection of the records of an execu- 
tive department of the government may be denied.—/yewer, Auditor, 
v. Watson, 310. 

2, Seme; when can not be denied.—Public inters are not endangered, 
by allowi ya tax-coliecto or | aitol 
account with the State, as keptin the b 
if such inspect on is requested, l th 
lies ¢ rainst him.—ZJb. 310, 

3. Auditor; power of, to re-state a f 
Auditor 1n settling a public « 
thority to re-state an account s l 
in a former year, embracing in the la 
have been included in the former, and 
account, make it presumptive or pi 
ness; as to the items thus brought for 
furnishes no evidence of thi ( 
318. 

$4. Same.—The failure of the A 
include items with which he was justly chargeable, will not debar the 
State from an appropriate action against the officer; but the error must 


be shown, as in other cases of mistakes in accounting; it can not be 














AUDITOR—Continue d. 


proved or shown prima fucie, by a re-statement by a succéeding Au- 
ditor.—/b. 318. 

Mandamus ; when will not lie to correct re-statement.—Where it is not 
averred that the Auditor has certifie d, or will attempt to ce rtify, as 
correct, items brought forward from the settlement had in a former 
fiseal year with his predecessor, or th: aut suit has been brought or 
threatened to be ndash, such alteration of the account works no 
no harm to the officer; and having an ample remedy in defense of 
suit, if brought, he is not entitled to mandamus to compel the Auditor 
to strike out such disputed items.—Jb. 318. 


BILL OF EXCEPTIONS. 


The bill of exceptions is not the proper place to set forth rulings upon 


pleadings, and where such rulings are shown a by recite ls in the 
Pa of exceptions, they will not be revised.— EL parle Knight, 589. 


S OF EXCHANGE AND PROMISSORY NOTES. 


Who may draw.—A_ partnership in the business of buying cattle and 
slau: hte ring them for sale, and dealing in vegetables and like com- 
modities, is a commercial partnership; each member of which has 
the right to draw, accept, or endorse, bills of exchange in the firm 
name, and bind the partnership, as to third persons, dealing fairly and 
in good faith, as to matters usually incident to the business; and it is 
immaterial in such a case, as to a person thus dealing with one of the 
partners, that the other was not informe " of the transaction, and repu- 
. “? it aS soon as it came to his knowled 260.— W agnrer v. Simmons & 
, 143. 
Mes when maker ¢ not dispute, or inquire into consideration of. 
Where i debtor, at the re que rst of the creditor, makes a note pay- 
able to a third person, who sues the maker, the latter can not, in that 
suit, inquire into or dispute the cumeiie cy moving between the 
creditor and the payee of the note, or show that it had failed.— Lea v. 
Cussen, 312. 
Fuilure to read; will not avoid.—One wh y can read and write, and had 
ample op portuni ty to read the whole of a note containing a waiver of 
exemptions, be fore he signed it, can not, in the absence of fraud or 
misreprese ntation practices d on him, set up his own failure to read the 
note, in order to avoid its stipulations, or in sup soir of a plea — 
in issue the fact of the waiver of exemptions.—Goctler, Weil & Co. 
Pickett, 387. 


Y tf af 
Comm c ( ; a 


fenses ii he imede to—The indorsee of 
commercial paper acquiring it afier maturity, or before maturity merely 
as collateral security for a pre-existing debt, takes it subject to all the 
defenses which the maker could preter against the payee, if he had 
remained the holder; and this right exists as to matters of set-off and 
discount, as well as to defenses affecting the instrument itself.— Wag- 
wer vc. Sti ons & Co,, 14 } 


BONDS. 


i, 


Bond; what may he enfor yainon law remcdies.—Bonds exe: 
cuted to civil officers, in the course of judicial proceedings, whether 
authorized by statute or not, if entered into voluntarily, supported by 
valuable consideration, and not in contravention of public policy or 
offensive to law, will be enforced by common law remedies.—Munter 
& Faber v. Reese et als. 395. 

Saime.—When the bond in suit was executed, there was no law author- 
izing a sheriff, who had process for the seizure of specific property in 
a detinue suit, to arrest execution of the order of seizure, upon inter- 
position of a claim by a stranger, and the execution of bond to the 
plaintiff in the suit, conditioned for the forthcoming of the property, 
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BON DS— Continued 











if the claim was no Th vp lL; vetaf io m a 
preh ition of the clamuant \ i anal tl riff a 
cepts such forthcoming bond, t hh \ Y delivers 
Proper y to her, the pla ' though Was 
taken without his consent, v ratity eri unauthor " 
and upon judgment ta the a return ot ee 
allegation and proot Of farlut to prosecu the claum to eff Y - 
recover Upon the bond / ho 

% Costs: ¢ Jor, : : ) . 

<8 Under our statu tmoall ea where an injunction has 
been obtained, and costs decreed against the complainant on its dig 
solution, the ret ter may, W hout as i Ki or turther or | rot? 
court, i eXxecublion for ¢ I iw " imvor all ot the parties ¢ t} 
injunction bond. \ " > : 
CHANCERY 
lL. dent yanp 

l \ W 

Ler Lito eae \ two pre . 

' dea , and decla one o \ | 

othe \ tu} cha ot re ‘ Whetiot ae | un ot we vy \ 
ries elapsed tha the ae 1 i bro 

lot which pet od the detenda it tatndal irdded ' 3 
theo ruth L partied yrucl Tine \ prrartanes W ‘ . 
Corp wit & ivoauvel to ! io { " ’ tu 

win time, will not alter the case xi) 

» S s . Where a ¢ it to be « 

within the op ‘ rule " tile snl 
co \ til hold how y | \ t ( ‘ nS. 8 
wt or recognu moot pearly i, with } 
which W the the ¢ oul o wl | vag 
‘V i 0 wt badd cir ’ ’ \ th Uthe 1 s v 
to be entorer | wel Ss, ors \ 4 I ) 0 o ) 
based, will not sutlice. oo 

3. B in s , \ mortgagor 
seeking to enjoin a sale under a power tn the morteave, on ul } 
ot usury, must either bring the t ey l interest into court, or must 
by his offer submit himself to the jour tie rol the cou t \ 
do complete equity between the parti therwise, his bill is d 
rable al . ( 5 

iN Where the b conta lecree ot foreclosu y 
be rsce withoutl my ero ’ { ( | " : Tretia sary 
is im ertal whether a cr \ o L been pr \ 
put wa Issue l ur, 

’ ‘ \nswers prave L to ven ‘ | I | ‘i s 
w le r put it is ue oO not, a COED pT bit in th 1w 
move tora receive l ni 

0 B , i ly re tel oOo b | tor T 
V w,u r the rule s | ' ’ This ¢ irt, th I t 
of the former suit, independer f the te Honv, must satistactorily 
nel dist tly show that the cout yniimmitted an error ot law t 
decree reviewed, arriving at an erroneous conclusion of law tucts 
found by the record; erroneous inferences from the testimon ert 
in deny ng it proper weight, and the like, are not matters ill 
review, and can be considered only on appeal.—7 ers *. Pettis, 
So4. 

7% & —Though the averments of the original bill authorize larger or 


ditferent rehef from that specially prayed, the error of not granung 

” 4 ’ . ce 
relief under the general prayer, can be reached only by appeal, and 
will not support a bill of review for error apparent.—Jb, 354. 
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CHANCERY — Continued. 


8. 


Heir: when will be ¢ ol - ne fing ejectinent, Lands de- 
acended to infants were sold under order of the Probate Court, for 
division. ‘The sale was confirmed, the purchase-money paid, and a 


conveyance ordered to the purchaser, but the administrator failed to 
execute it he record showed enough to sustain the sale on collat- 
eral attack. he administrator made final ettlement, accounting for 
the proces dl of the ile, and the heir respective shares thereof were 
paid to their euardinn, who disbu 1 it for their support, No fraud 


or untairne \\ charged, é he purchaser acquired a good 
equitable title to the land ad a court of equity at his instance, or 
one claiming under him, will en repectinent by the heirs, alter at- 
taining minyorily, bo recovel the lana 3 i; harps € obbs Orphuns 
Hlome, S27. 

Bill; when de \ bill to foreclose a mortgage of lands by a 
married woman is demurrable, unt it sets forth the substance, at 


least, of the deed or other tustrument under which the estate is held, 
that the court may determine the nature of the estate, and her power 


over i ‘ ~ Nhe » 429). 
Il. Pieaping anp Pracrice. 

lsu atio as to t to put in issue.—A mort- 
gagor who, upon dispute with the mortgagee as to the amount due, 
files his bill to ascertain the morteave indebtedness, and for a sale of 
the property, if ree iry for il payment does not Iny the reneral 
allevation that ‘‘from: time to time he has made variou payments” on 
the mortyave debt, which reduce it below the amount the mortgagee 
Claims, put in issue the right to credits for payments, beyond eight 
per cent, per annum, made to the mortgagee not as credits on the 
debt, but for forbearance, and to induce him not to foreclose, after 
the debt matured Vv l & hub ~ Linn, 492. 

Neri Norin such a ease, is the defect of the bill cured, by a consent 
decree directing the register ‘Sto state an account of the amount due 


the mortgagee upon the morteage debt, allowing him eight per cent, 
interest upon the debt after mat irity, and deducting therefrom all 

ims of money paid the mortgagee at the date of the several puy- 
ments.” Such decree, when tested and construed with reference to 
ments made as such, on the debt, 


the pleadings, relates only to pay 
mid merely for forbearance.—J/h. 492. 


amd not tou 1 CNACTLONS | 
A sell .— After final deeree settling the 
equities, 2 party not entitled as matter of right to have an amend- 
ment allowed, which authorizes the introduction of proof effecting a 
different result; the chancellor may decline at that stage of the pro- 
ceeding q to allow il fh, 402, 

Material defendant, to Lill for foreclosure.— Under our laws relative to 
the transmission and descent of realty, and the enlarged power of the 
Chancery Court in foreclosure suits,—which are widely different from 
the Knglish laws and practice,—the p rsonal representative of a de- 
ceased mortgagor is a material defendant to a bill for foreclosure ; 


and the omission is fatal to the decree, and will be noticed ex mero 
motu by the appellate court. Pool e. Villal nga, 129, 

Omission to. ad strat party; what does not cure.—When 
ho reason 1 shown why the administrator is not made a party, the 
appointment of an administrator ad litem will not cure the defect. 
Ib, 129, 

Reexamination of witness; when not allowed.—The reexamination of 
a witness after hearing and final decree, for the purpose of altering 
or correcting his testimony, as to a matter discussed in court and judi- 
cially weighed, opens a wide door for fraud and perjury, and ought 
not to be tolerated.— Harrell v. Mitchell, 270. 
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et A NCERY—Continued. 

Petition ; what re lief can not be granted on.— Where decree is rendered 
against co-sureties upon a bond, it is error to modify it, upon petition 
of one of the defendants, so as to render the other primarily liable 
for the common burden; if such an equity exists, it must be presented 
by cross-bill.— Vay v. Duke, 53. 

17. Bill to enjoin collection of judgme nt; w ho, not proper p urty to.—The 
sheriff should not be made a defends unt to a bill to enjoin the collec. 
tion of a judgment at law, when his only connection with or interest 
in the case arises out of the discharge of his duties, as executive off. 
cer of the court, in the collection of the execution; the injunet a 
upon the sheriff’s being notified of it, binds him as complete ly a 
he were a party.—Co lier and Wife v. Falk, 105. 

18. Injunction; when prope rly dissolved. — et temporary injune tion, granted 
on the allegations of the bill, without notice to the parties adverse ly 
interested, is properly dissolved on the denials in the answer of a sole 
material defendant, fully and positively denying all the allegations, 
upon which the equity of the bill is rested, unless the facts be such 
that the court can find therein some good and substantial reason for 
retaining the injunction.—J/. 105. 

19. Variance between allegation and proof; effect of.—The pleadings and 
proof must correspond, and a material variance between them, how- 
ever clear may be the equity of the complainant, is fatal to relief, 
Helmetag v. Frank, 67. 

20. Execution on decree in chancery; when erroneous.—A decree in a fore- 
closure suit, or bill to enforce a vendor's lien, ascertaining the amount 
of indebtedness, has the force and effect of a judgment; but execu- 
tion can not issue thereon until after sale and confirmation and decree 
ascertaining the balance due.— Winston v. Browning, 80. 

21. Decree of sale; what erroneous.—W here, before bill filed, a fraudule nt 
grantee conveyed parts of the lands to others, and put them in pos- 
session, and these persons, though named, are not made parties, nor 
description given of the portions of land sold to them,—a decree under 
which such parts of the lands could be subjected, is erroneous, and 
will be here corrected —Hurrell v. Mitchell, 2 


CHARGE OF COURT. 

1. Charge; what erroneous.—A charge on the trial of the right of prop- 
erty, between the wife and an execution creditor of the husband, that 
the possession of the husband and wife jointly, is the possession of 
the husband, is erroneous and properly refused; when the evidence 
shows the wife had an equitable estate and was a “free-dealer,” the 
law in such a case refers the possession to the title.—Newbrick & Bros. 

Dugan, 251. 

2. Charge; what properly refuse?.—In trover by the mortgagee against 
one obtaining cotton from the mortgagor, the fact that the mortgagor 
told defendant before he took it, that the cotton was set apart for 
plaintiff, is admissible to show that the defendant knew the cotton was 
embraced in the mortgage and not being offered or relied on to show 
title in the plaintiff, the court properly refuses, as abstract, a charge 
that the mere fact the mortgagor made such declaration vested no 
title in the plaintiffi— Steiner & Bro. v. MeCull, 406 


See this Title, under Crimivat Law. 
COMMON CARRIER. 
See RarLroap 
CONSTITUTIONAL LAW. 
- rie nd jury: power of le pislature to presel ‘be mode of drawing.—While 
the constitution prohibits indictments otherwise than on the present- 
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‘CONSTITUTIONA L LAW—Continued. 


r 


ment of a grand jury, it imposes no restraint or limitation on legisla- 
tive power in declaring the mode in which the jurors shall be drawn 
or summoned, or which inhibits the consultation of public convenience 
in determining whether the jurors shall be selected from the body of 
the county at large, or from a particular vicinage.— Williams v. The 
Ntate, 33. ‘ 

Act establish ing Perry Court of (Juarter Sessions: constitutionality of 
ninth section of.—The ninth section of the act establishing the Court 
of Quarter Sessions for Perry county, requiring that the grand jurors 
for the November term of the court, shall be drawn from the imme- 
diate vicinity in which the court was held, is not violative of the letter, 
spirit, or purposes, of the constitution.—Jb. 33. 

Constitutional and statutory provisions with reference to alienation 
of the homestead; to what, apply.—The constitutional requirements, 
and statutes passed to carry it into effect, as to the alienation of the 
homestead, apply to cases where the owner thereof is a married man, 
and do not affect a homestead in lands of the statutory estate of the 
wife, which husband and wife have conveyed in the manner requisite 
to pass her title to such lands.— Weiner v. Sterling, 98. 

Homestead; wife’s consent to alienation of; what sufficient.—The con- 
stitutional requirement as to the alienation of the homestead, owned 
by a married man, is satisfied, if the wife gives her ‘‘voluntary signa- 
ture and assent’’ to the husband’s conveyance, though she is not 
named as a grantor therein, and does not in terms convey anything. 
Dooley et al. v. Villalonga, 129. 

Sume.—Though the husband alone bargains, sells, and conveys, as 
grantor in a mortgage, yetif the power of sale therein proceeds from 
both husband and wife, and vests the mortgagee with full power to 
sell the lands in default of payment, &c., and the wife voluntarily 
signs and assents to the conveyance,—this is a compliance with the 
constitution, and will pass title toa homestead owned by the hus- 
band.—Jb, 129. 

Homestead exemption of lot in city; what essential to.—The constitu- 
tion of 1868 exempted a homestead in a city, town or village, from 
liability to seizure on legal process, only where the lot and appurte- 
nances did not exceed two thousand dollars in value; and the limita- 
tions as to quantity and value not existing, there was no exemption 
from payment of debts, and no constitutional restraint as to aliena- 
tion. —Garner v. Bond, 85. 

Constitution of 1868 ; effect of, as to power to amend charter.—The act 
to constitute the purchasers of any railroad, &c., a body politic and 
corporate, having been enacted, since article thirteen of the constitu- 
tion of 1868, became operative, and it, and similar provisions in the 
present constitution providing that the general laws, under which cor- 
porations may be framed, may be amended, altered or repealed, cor- 
porations thus formed are subject to legislative control.—M. & ©. 
R tilway Co. v. Steiner, McGehee & Co., 560. 

Judge; when disqualified.—A judge related, within the fourth degree 
of affinity or consanguinity to the slain, is incompetent to try one 
charged with the murder.— Gill v. State, 169. 

Constitution, article 6, section 18 of, construed.—Such relationship, 
though not falling within the letter of section 540 of the Code, which 
disqualifies on account of relationship to the parties, is a ‘legal cause” 
at common law, and also under article 6, section 18 of the constitution, 
which renders the judge incompetent, and authorizes the prisoner and 
the solicitor to agree upon a special judge, and in default of such 
agreement, an appointment by the clerk.—Jb. 169. 


CODE. 


See Srature. 


(40) 
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COSTS. 


1. 


~ 


5. 


Costs; liability of State or cou ity for.—N either the State nor the sey- 
eral counties thereof, are liable for costs incurred in the prosecuti 
of offenders against the laws, except to the extent, and ne 
provided by statute.—(Greene County v. Hale County, 
Code of 1876, section 4917 construed—Under the provisions of the 
Code (24917) when a’prosecution begun in one county, is transferred 
by change of venue to another county, “‘all fines and forfeitures go to 
the county in which the indictment was found, and judgment must be 
rendered accordingly; and the fees of all jurors and witnesses, on 
being properly certified by the clerk of the court to which the trial is 
removed, are a charge on the county in which the indictment wag 
found, in like manner as if the trial had not been removed.—Jb, 72 

Sume.—Under this section, fees of persons summoned as special jurors, 
for the trial of an indictment which had been transferred on a change 
of venue, when properly certified, are payable by the county in which 
the indictment was found, and not by the county to whose courts the 
trial was transferred; and if the latter county pays them, it is a volun- 
tary payment, which will not constitute it a creditor of the county in 
which the indictment was found.—//, 72. 

} i; ) 


Costs, erecution Jor, against oblidors on pre on bond: wmhen reqiste) 


in the manner, 
wid) 


a. 


may issue—Under our statutes, in all eases where an injunction has 
been obtained, and costs decreed a rainst the complainant on its dis- 
solution, the register may, without a reference or further order of the 
court, issue execution for costs, against any or all of the parties to the 
injunction bond.—/J), 72. 

The court adverts to the excessive penalties 
which some times arise under the law authorizing offenders to be put 
to work for payment of costs of conviction, at the rate of not exceed- 
ing forty cents per day, and expresses the hope that the matter will 
undergo early legislative correction.—WceDowell v. Slate, 172. 





Costs tn crimin il case Bu 


CONTRACT. 


1, Contract; what illegal.—It is settled, beyond further controversy in 


ae 


3. 


cr 


this court, that a contract made here during the late war, for the sale 
of property which the vendor knew the purchaser was buying, to e1a- 
ble him to furnish material to the Confederate States, to aid in the 
prosecution of hostilities against the United States, is void, and can 
not now be enforced.— Ware v. Jones, 288. 

Sume.—There is no difference in principle between such a sale when 
made directly to the Confederate States, or its agent, and a sale made 
to an individual who, it was known, expected to profit by it in making 
contracts with the Confederate States.—//. 288, 

Tilegality of consi le ration; how must hy proee I, —Tllegality of consid- 
eration will not be inferred, when the evidence can reasonably and 
justly be reconciled with the hypothesis of legality, and he who asserts 
it, must prove it; but he need not remove all reasonable doubt, as in 
criminal cases, and it will be sufficient if it produces the degree of con- 
viction essential in civil cases.—/). 288. 

Parties in pari delicto—The law does not look with favor or disfavor, 
as between the parties, upon either party to a contract made in viola- 
tion of law or public policy, but declares them in pari delicto, and ab- 
stains from all interference between them.—Jb, 288. 

Contracts; what illegal.—All contracts encouraging prostitution, or 
auxiliary to the keeping of a bawdy house, are void, and the aid of 
the courts can not be invoked to enforce or rescind them; the princi- 
ple, however, is confined to the illegal act, or to the original contract, 
and is not extended to subsequent, new and independent transactions, 
founded on a new consideration, not a part of the original scheme, 
though between the same parties and having relation to the same 
property.—Lea, Adm’r, v. Cassen, 312. 
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_ Illegal contract; right of parties to rescind.—Parties toa void and ille- 
gal contract may resc ind it, and plac e themselves in statu quo, no other 
conside ration bei Ing necessary than their mutual agreement; and when 
‘t is agreed that money paid under the rescinded contract should be 
restored, an action to recover it back can be maintained upon the 
agreement of rescission, which is a new and independent agreement, 
founde .d on a new consideration, removed from and not a part of the 
original transaction, and unaffected by its illegality.x—Jb. 312. 

7. Written contract; how can not be v ried. —The writings by which a 
contract is evidenced, in the absence of f fraud or mis stake i in their exe- 
cution, or any subsequent modification of the contract, are its sole 


exposit: rs, and can no more be varied, contradicted, or explained by 
parol, in equity than at law. 

S. Promi Se: what Sut fi ient consideration f ’, —A promise to pay the debt 
of another, will not support an action, unless founded on a precedent 
liability or a new consideration; but when, however, by the arrange- 
ment between the creditor and the promissor, the original debtor is 
discharged, and a new debt is created binding on the promissor alone, 
the promise, whether verbal or written, is supported by a valuable 
consideration. — Underwood v. Lovelace, 155. 

See Venpor AND PURCHASER, 
INSURANCE, 
SURETY. 
CONTRIBUTION, 
See SURETIES. 
CONVEYANCES. 
See Dexps. 
CORPORATIONS. 

1. Corporate existence; when cannot be dexnicd.—In general, whoever con- 
tracts with a cor por ration, in the use of corporate powers and franchises, 
and within the scope of such powers, 1s estopped from denying the 


corporate existenee, or inquiring into the regularity of the corporate 
or; ganization, when an enforcement of the contract, or a right arising 


under it, 1s sought. Poi ded ( all v. Mutual Building Ass’ n, y+ $2. 

2. General incorporation “ *s construe’.—The general incorporation laws 
in force in September, 1871, authorized the formation of a corporation 
‘purchase, hold and convey real estate; to loan money thereon to the 
members of the association for building purposes, ’ &c.; and the de- 
claratory act of March 3d, 1870, yon reference to building and loan 
associations, did not abridge the capacity conferred on them, when 
incorporated unde r the ge ne ral law, of taking, holding, disposing of 
or conveying, by lease or fee, real estate so far as limited by its char- 
ter, or as its business might require.—/b. 232, 

3. Same: ¢ i ct of **An act supplementary to the corporation laws of Ala- 


hama,”’ approved Nov. 18th, 1868.—The “act supplementary to the 
corporation laws of Alabama,’’approved November 18th, 1868, neces- 
sarily repealed all former statutes for the formation of corporations 
under general laws; and after its passage every original application 
or declaration for incorporation, was required to be filed in the office 
of the Secretary of State; and a copy duly certified by that officer, is 
legal evidence of the incorporation.—J). 232. 

4, Stockholder: when can not withdraw subse rip ition, or de ny corporate 
existence.—A subscriber to the capital stock of a bank incorporated 
by act of the legislature, (which makes the stock a fund pledged for 
the security of de positors,) upon condition that certain amendments 
shall be procured from the legislature, and who does not participate 
actively in an organization then made by the subscribers, with a view 
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to the more easy attainment of the desired amendment, but af ter the 
failure to obtain it, pays up a portion of the subseript on taking a re. 
ceipt purporting to be the act of the bank, and signed by the cashier 

for so much paid on the subscription, and makes no objection to the 

. subsequent carrying on of business bs the | bank, thou oh it w: as done 

vith his knowledge , must be regarded as yielding assent to the pro- 
visions of the charter, and acquiescing in the organization, and cap 
not withdraw such assent, to the pr j lice of a de positor whose rights 
had already attached, nor to the prejudice of the corporation through 
whom the right may be enforced, after judgment, by garnishment; and 
besides, having dealt and cor tracted, ith the corporation as such, 
sue sod subse riber is estop ped to deny its corporate existence. —Lehm 

Durr & Co. v. Warner, 455. 

Usu pe ition of franchise; who c it complain of.—Whenever there 

is a legislative grant, under which corporate existence and power 
claimed could be rightly exercised, no private individual can inter. 
vene in a collateral proceeding to complain of a breach of the condi- 
tions of the grant, or a usurpation of such franchises. The State 
which alone can create, may waive the breach or acquiesce in the 
usurpation, and the wrong being to the State, and not to the individ. 
uals, so long as the State remains inactive, the individual must also 
acquiesc e.—Ib. 455. 

Same.—The failure of a corporation to organize for more than two 
years after its incorporation, or to procure and have paid up the min- 
imum amount of capital stock prescribed, before it w iS authorized to 
exercise corporate powers, is a wrong to the State, it may 
acquiesce or which it may waive, and the State rem: ¢ inactive, a 
private individual can not complain; and the corpora tion itself incurs 
all its liabilities and is estopped frome denying them.—J/), 455. 
Corporation ; action against, for torts—A corporation is eivilly liable 
for torts, or for acts and negligence of its servants or agents while in 
its employment, to the same extent and under the same circumstances 
as a natural person; the only limitation being, that it is not liable 
= or criminally for o_o" of wl — malice is an essential ingre- 

South & North Ala. R. hi. ¢ 0. v. Chappell, 527. 

Sai ne. —It i is not necessary to fix the liability, that the wrongful act or 
the negligence from which the injury proceeds, should have been com- 
mitted while the corporation was in the exercise of powers conferred 
by the charter; it may have been committed while the corporation, or 
its servants acting under its authority, were exceeding corporate 
power, or engaged in transactions wholly foreign to its nature.— 

Corpor tion; what duty o 3 ell yes, in s¢ tion of re-servants. 
A railroa l corporation owes a duty to its « mployes, to exer ise due 
care and diligence in the selection and appointment of their fellow- 
servants, and is answerable for injuries resulting from its want of care 
or skill, in these re spects ; though if these have been observe d, it is 
not responsible to one servant, for injuries resulting from the negli- 
gence of his fellow-servant.—7yson v. S. & NV. A. &. Co., 504. 
Sue; delegation of power of appo ent, effect of.—Whoever exer 
cises the power of appointing and removing employes or servants, 
though his grade of employment as to other matters, makes him their 
fellow-servant, exercises a corporate function ; and though he be ever 
so competent himself, and due care has been exercised in selecting 
him for that purpose, his negligence or mistakes in selecting employes, 
are the negligence or mistakes of the corporation, for which it must 
answer.—l), 554. 

Imposition of penalty; when not sion of chartered rights.—Where 
a law when a corporation is formed, or which it afterwards accepted, 
exicts certain duties of it, a subsequent statute imposing a penalty, 
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where none existed before, for a failure to perform such duties, does 
not impair any corporate right or otherwise violate the constitution. 
M.& M. R’y Co.v. Steiner, McGehee & Co. 559. . 


See RaAlLROADS. 


COUNTIES. 


See Costs. 


CRIMINAL LAW. 


ABUSIVE AND VuLGAR LANGUAGE. 


1. Code, section 4293 of ; construed.—The statute against the use of abu- 
sive, vulgar, or insulting language, (Code, @ 4203,) is not violated, un- 
less such language is used at a place, agd in the presence of the per- 
sons, or some one of them, specially mentioned in the statute.—Jvey 
v. State, 58. 

2. “Curtilage,” as used in this statute; meaning of.—The “curtilage,”’ 
within the meaning of this statute, includes the yard, garden or field, 
which is near to and used in connection with the dwelling, though not 


enclosed.—Jb. 58. 
ACQUITTAL. 
See Verpict, JUDGMENT AND SENTENCE. 


APPEAL. 
See Revision oF JUDGMENT, under this Title. 


CHARGE oF CovRT. 


3. Charge; when properly refused.—A a charge based on a state of facts, 
of which there is no evidence, is abstract, and properly refused.— Bain 
v. State, 75. 

4. Same; what erroneous.—A charge given by the court, of its own mo- 
tion, which authorizes a conviction, though the offense was not com- 
mitted within the county, and within the period prescribed as a bar to 
the prosecution, is erroneous, and compels a reversal.—Jb. 

5. Same; when not error to refuse. —Where the offense charged includes 
a lesser, value being a material element of the higher offense only, a 
charge so worded as to lead to an acquittal entirely, upon a reasonable 
doubt as to value, is properly refused.— Hudson v. State, 334. 

6. Larceny; corpus delicti, charges as to, what erroneous.—It is not indis- 

pensably necessary to establish the corpus delicti in larceny, where 

there is no direct proof of the felonious taking of goods, found in the 
recent and unexplained possession of defendants, and forming part of 

a stock of merchandise, which might have been disposed of in due 

course of business by the proprietor of the store, or any one of sev- 

eral of his clerks, that all those having authority to dispose of the 
goods should be called and testify severally, that they had not dis- 
posed of them. A charge in such a case, which is so worded, as to 
lead the jury to infer that it was the duty of the prosecution to make 
positive proof, that neither the proprietor nor his clerks sold the goods, 
before the defendants could be convicted, is misleading, and properly 
refused on that account.—Roberts and Williams v. State, 401. 


Corrvs Deuicti. 
See Evivence, under this Title. 
DISCHARGE, 
See Verpict, JupGMENT AND SENTENCE, under this Title, 
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ELECTION. 

7. Eleclion by prosecution; what does not amount to.—The introduction 
of a witness who testified to seeing the defendant commit a |; arceny on 
three successive days, she bein ig alone on the first two occas ions, but 
present with her son on the last, is not of itself, in the absence of he 
attempt on the part, of the State to pat ticularize or iden tify either of 
the offenses, an oo 7 ‘tion to proce d for a conviction on e ither of the 
larcenies committed in the son’s absence.—Leucher v. Stute, 22. 


EVIDENCE. 

8. Evidence; what relevant in proof of motice, &e.—Where an offense ig 
committed against the person or property, the relations e xisting be- 
tween the accused and the injured person, or acts or de clarations of 
the prisoner, manifesting untriendliness or hostility, at and prior to 
the commission of the offense, are relevant evidence, in connection 
with the other facts and circumstances, as tending to connect the 
prisoner with the offense.—J/udson v. Stule, 3384. 

9. Sume.—Thus, on trial of an indictment for arson of the prosecutor's 
mill, it may be shown that the prisoner had had prior difticulties with 
the owner; that he and others had prosecuted the mill owner for 
nuisance, and remarked that some of those engaged in the prosecution 
would yet burn the mill.—/. 384. 

10. Sume; effect and we ight of.—The jury must determine, in view of all 
the facts and circumstances of the particular case, what weight such 
evidence should have; and though the time elapsing between the 
formation of the hostile relations, or acts manifesting it, and the com- 
mission of the offense, may greatly weaken the evidence, it does not 
render it inadmissible.—I », ood. 

11. Sume;: what evidence irrelerant.—A defendant who has been allowed 
to show that others stood in the same relation as himself towards the 
prosecutor, and had the same motive to commit the offense, can not 
complain that he was not permitted to show who such other persons 
were.—/b, 334. 

12. Evidence; what irrelevant—Where the quarrel arose about taking 
planks out of deceased's pore h by defendant, and the latter when de- 
ee asked why it was done, replied in an angry and threatening 
manner, without giving any reason for his act, leaving deceased en- 
tirely uninformed as to the reason, after which they separated, and 
defendant, about an hour afterwards, meeting deceased, without any 
subsequent altercation between them, or mutual blows, struck the 
fatal blow,—proof that defendant removed the plank by direction of 
the common superior of himself and deceased, having no tendency to 
influence the conduct of the deceased, or to justify or mitigate the act 


charged against the prison r, is inadmissible.—Svee/e v. State, 218. 
15. Larceny; corpus delicti, how proced.—lt is not | indisp nsably necessary 
to establish the corpus delicti in larceny, where there is no direct 


proof of the felonious taking of goods, found in the recent and unex: 
plained possession of defendants, and forming part of a stock of mer- 
c hendien which might have been disposed of in due course of business 
by the proprie tor of the store or any one of several of his ¢ ‘lerks, that 
all those having authority to dispose of the goods should be called 
and testify severally, that they had not disposed of them.—Loerts and 
Williams v. State, 401. 

14. Same.—In such a case, the testimony of the clerks introduced as wit- 
nesses, and suspicious circumstances connected with the possession, 
may authorize the jury to find ree the goods were stolen; though un- 
til that fact is found, the defendants are not called on to explain their 
possession.—J. 400. 

15. Corpus delicti; what suficient proof of—Appellant was on trial for the 
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16, 


20. 


21. 


99 


larceny of ahog. The hog alleged to have been stolen was, with a 
number of others, kept in a lot, and disappeared during the absence 
of the owner, without breaking the enclosure. Evidence was intro- 
duced tending to show that the defendant and his wife had in their 
possession, about the time the hog disappeared, a large piece of meat 
and portions of the body of a hog which in size and color of the hair 
corresponded with that which might have been obtained from the hog 
that was gone; that this meat was, after being discovered, put away 
and concealed by the defendant's wife, and that there was prevarica- 
tion on the part of the defendant and his wife in regard to the meat. 
After the defendant had examined several witnesses in his behalf, he 
moved the court to discharge him, on the ground that the corpus de- 
licti had not been proved,—held: That the court rightly overruled 
the motion, and allowed the jury to pass on the evidence.—Colquitt 
v. State, 48. 

Age of witness; what evidence of admissible.—A witness may testify to 
his own age, though he states that his knowledge is derived from what 
his mother told him; and the fact that his mother, who was not shown 
to be dead, or out of the jurisdiction of the court, was not introduced, 
does not affect the admissibility of the evidence, though the jury may 
consider it, with the other circumstances of the case, in determining 
its credibility.— Buin v. Stute, 76. 

Proof of handwriting; what evidence not admissible.—It is error to 
allow a witness, who confesses having written the forged instrument 
under the direction and at the request of the prisoner, to write in the 
presence of the court and jury a similar instrument, for the purpose 
of comparison between the two, or to sustain such witness, when im- 
peached.— Williams v. State, 33. 

Re s-geste; what not pare of, and inadmissible in favor of prisoner. 
The fact that the prisoner an hour after the difficulty, in which he 
struck the fatal blow, made complaint of being hurt himself, or that 
he next day made an affidavit or complaint before a magistrate, against 
the deceased, is no part of the res-yestw, and is inadmissible on the 
prisoner’s behalf, when tried for murder.—Steele v. State, 218. 
Expert, opinion of; when admissible.—A physician and surgeon of 
“long experience with gun-shot wounds, and an expert in such mat- 
ters,” who saw the body of the deceased shortly after she received a 
wound, may give his opinion as to how it was inflicted.—Lash v. 
State, 89, 

Same.—One who had been in the late war, and ‘‘saw the range of balls 
in a good many gun-shot wounds, but was not a physician, or a sur- 
gebn, or an expert,’’ can not be permitted to testify as to ‘how the 
balls range, and some of the wounds which the witness had seen.” 
Ib, 89. 

Sume.—A medical man, though not personally cognizant of the facts, 
may give his opinion as to the result of a wound or the cause of death, 
upon the facts proved on the trial; but where the facts are disputed, 
he can not give his opinion on the case on trial, but must be exam- 
ined hypothetically, and his opinion on the state of facts which the 
jury regard as proved, then becomes evidence.—Page v. State, 16. 
Variance; when fatal to conviction.—The names of the parties to a ju- 
dicial proceeding, in which the false oath was taken, must be correctly 
stated, that the proceedings may be accurately identified; and if not 
correctly stated, the variance is fatal—as where the suit described in 
the indictment was against Cobbs, and that of which the evidence was 
given was against Colb.—Jacobs v. State, 448. 

Variance; what does not constitute-—The mere mis-spelling in the in- 
dictment of the name of the injured person, is immaterial, if the pro- 
nunciation of the name proved is satisfied by the manner in which it 
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is written—e. g.—as where the name is spelled P-7-e-y-e-r, and pro- 
nounced as if written Preyer or Prior.—Page v. State, 17. 


Exception. 

See Reviston oF JuDGMENT, under this Title. 

: ForGcery. 

24. Forgery; what subject of.—A writing in words and figures as follows: 

“Uniontown, August 23, 1878. Mr. Cohen.—Please send me ten dol- 

lars, and I will sell some cotton next weak and pay you the money 

back. Henry Goldmon,’’ may be the subject of forgery.— Williams », 
Stute, 33. 


FravupDuLent Packine or Corton. 

Fraudulent packing of cotton: what not necessary to constitute offense 
denounced by section 4398 of Code.—To constitute the statutory of- 
fense of fraudulently packing or baling cotton (Code, 2 4398) it is not 
essential that the sand or other worthless foreign substance, fraudu- 
lently baled or packed with the cotton, should be put into the interior 
of the bale and concealed by surrounding or plating with clean cotton, 
so as not to be detected by the ordinary modes of sampling; nor does 
it matter whether such worthless foreign substance is put in the cot- 
ton while in the gin-house, or at the press while the cotton is being 
packed in bales.—Duniel et al. v. Stute, 4. 


95 


GAMING. 

26. “Tuble for gaming;”? what constitutes—Any table kept and used for 
gaming is ‘‘atable for gaming,’’ within the meaning of the statute 
(Code, 2? 4208); though it has no peculiar devices or appliances, and is 
not necessarily used in playing any particular game.— Toney v. State, 1. 


99 


Harp Lapor. 
See Vernict, Jupcment and Senrence, under this Title. 


Homicipe. 
See Evipence 12, under this Title. 


INDICTMENT. 


to 
“I 


Sufficiency of indictment.—An indictment for larceny of a hog, not 
alleging any value, can be upheld only under the act of February 20, 
1875, which makes the stealing of such an animal a felony, without 
regard to value; and a general verdict of guilty on such an indictment 
authorizes sentence for grand larceny.— McDowell v. State, 172. 

28. Sume,—Although our statute has dispensed with many of the allega- 
tions necessary in a common law indictment for perjury, it still re- 
quires, in addition to the general averment of authority to administer 
the oath, that the indictment should set forth the substance of the pro- 
ceedings, that it may distinctly appear that the oath was taken on an oc- 
casion, in reference toa matter, and before an officer, or court, having 
authority to administer it; an indictment not setting out enough of the 
proceedings to disclose these facts, is insufficient; so, also, if it sets 
out the proceedings, and does not disclose that the oath was lawfully 
taken.—Jacobs v. State, 282. 

29. Sume.—In robbery, where the indictment describes the property taken 

from the person as ‘‘ thirty dollars in greenbacks, national bank-notes, 

gold or silver coin of the United States,” the property of a specified 
third person, it must be construed as a charge of taking “‘ dollars of 
of greenbacks, or national bank-notes, or gold or silver céin of the 

United States,” and if the taking of any one of these things should 
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not amount to robbery, the indictment would be bad.— Wesley v. 
State, 282. 

Code, section 4130 of; ¢ pe under r, when sufficient—The offense 
defined in section 4130 of the > has three main ingredients; first, 
a gone ‘con ifine d under a oh ful ‘ne ge or conviction of felony; sec- 
ond, the conveying into the jail, &c., df some disguise or instrument 
useful to aid the ese ape; and third, the intent thereby to facilitate the 
escape of such prisoner ; : and an indictment charging the offense sub- 
stantially in the language of the statute is suflicient, though it does 
not aver that the defeudant knew the prisoner was confined on a charge 
of felony.— Wilson v. State, 151. 

Indictment; what insufficie nt.—A n indictment which merely charges a 
sale of vinous or spirituous liquor, without license and contrary to 
law, &c., is insufficient as to cases falling under sections 4204 and 4274 
of the Code of 1876; in this one case it is necessary to aver that the 
liquor was drank about the premises, and i in the other, that the accused 
‘did engage in or carry As the business,’’ &c.— Ulmer v. State, 208. 

Same.—An indictment which charges merely that the defendant en- 
gaged in or carried on the business of a wholesale liquor dealer at a 
specified place, against the peace, &c., is fatally defective; to consti- 
tute a charge for violation of the revenue law, it should aver that the 
business was carried on without license.—Aoopman v. State, 70. 

Same; what indictment sufficient, since act of December 3d, 1878. 
Since the enactment of December 3d, 1878, it would seem that the 
form of indictment pursued in this case is sufficient, in cases where 
a retailer sells vinous or spirituous liquor, of any kind, in any quantity 
less than one quart, or in any quantity, if the same, or any portion 
thereof, is drank on or about his premises. It has no reference to 
offenses by licensed -retailers, or to the offenses defined in sections 
4205 and 4206.—UImer v. State, 208. 

Offense; how must be charged.—Where a‘statute creating an offense, 
declares that it may be committed by certain specified acts or means, 
or by other generic acts or means which are not described, an indict- 
ment under the statute for an act other than those particularized, or 
charging such acts in the alternative with the acts specified in the 
statute, must charge the acts which the statute does not specially de- 
fine, in unambiguous words belonging to the plain and proper lan- 
guage of the country, and not in slang words a vulgarisms, or words 
used in a technical sense in some peculiar employment or business. 
Daniel et al. v. State, 4. 

‘Sand-packing,” use of term in indictment, does not render it ambigu- 
ous.—In view of the general concern of the people of the State in 
raising cotton, preparing it for market, and selling and purchasing it, 
the words ‘‘sand-packing’’ have become so generally understood 
among the people, that they can not be said to be ambiguous or merely 
technical ; and the use of these words in an indictment for the false 
packing of cotton, will not render it ambiguous, or insufficient.—Jb. 5. 

Froudulent intent; what suffici nt averment of.—When the intent to 
defraud or injure is an ingredient of an offense, the indictment may 
aver it generally.— Williams v. State, 33. 

Greenbacks.—The term ‘‘greenbacks’’ is a slang word, and by itself, 
without connection with something else indicating the notes called by 
that name, is not a proper denomination for them in an indictment; 
but in robbery, the kind and vs ulue of the property so taken, is imma- 
terial so long as it is of any value; and ‘ * greenbi icks,” designated in 
the indictment as ‘thirty dollars of greenb backs,’ ’ having been ascer- 
tained b Vy the verdict to be the property of the prosecutor, and felo- 
niously taken from his person by violence,—the court properly passed 

sentence on the verdict.— Wesley v. State, 282. 
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INTENT. 
Meg l act 5 pre sumptions as to intent to commit.—Whenever one does 
an act which is in itse lf illegal, the law presumes the intent to do that 
act, and the act itself is evidence of the intent: hence whe ‘re one sells 


or gives spirituous liquors, &c., toa minor, Xc., without the requisition 
of a physician, the gift or sale is evidence of the intention, and there 
ean be no inquiry as to whether the defendant had the “ specifie inten” 


to violate the law.— Bain v. State, 7 


See VERDI r. Jt DGMENT AND SENTENCE, 13, under this title: also, 
JURIES AND JuRORS, 54. 


JUDGMENT, Verbict and SENTENCE. 
Arrest of judgment; what not ground for.—Judgment will not be ar- 
rested, because he die ristian name of the owner of the stolen property 


was designated by initials only, instead of being given in full; espe- 


cially where the prosecutor wrot » his name as set forth in the indict- 
ment, and was bs well known \ th n designated in that way, as when 
his christian name was given in full.—ZLyon vr. State, 224. — 
Arrest of j nlyment; whet rot qr f motion for.—lt is not ground 
of motion in arrest of judgment, on a general ve rdict of guilty upon an 
indictment in the Cod + form, not specifying the particular time of the 


I 
commission of the offense,—that it is not affirmatively shown by the 
record, whether the conviction was for an act committed before or after 
the passage of a statute, whic *h punished as a felony, an act which be- 
fore was only a misdemeanor; it must be presumed, in the absence of 
a bill of exceptions showing the contrary, that the judgment which the 
evidence demanded was rendere d. — Me Dowell v, State, 30. 


Verdict of quiity as to one count; effect of.—A verdict ‘finding the de- 
fendants guilty on a particular count of the indictment, operates as 
an aoqedieal as toe other ecounts.— er v. Slate, 50. 


Nolle prosequi; effect of entry of, as to one count.—An entry of nolle 
pros. as to one of several counts of an indictment, before the defend- 
ant is put in jeopardy by the empanneling and swearing of the jury 
for his trial, does not effect his acquittal of the count, but mere ly 
destroys that count, leaving the indictment as though the count had 
never been in it.—//. 30. 

Same.—Sever: al persons were joint ly ’ indict d, in an indictment con- 
taining two counts, the first charging arson in the first degree, and the 
other in the second. When the case was called for trial four of the 
defendants appeared, and by leave of the court, the ‘‘ State entered a 
nolle pros. as to the first count of the indictment; and the defendants 
pleaded guilty as to the remaining counts, and were sentenced accord- 
ingly.’ At another term, the remaining defendants went to trial on 
the indictment, on a plea of not guilty, and the jury returned a ver- 
dict of guilty as charged in the first count,—/eld: The entry of the 
nolle pros. put an end to the first e« unt as toa ll the defendants, leav- 
ing the indictment as though it had originally contained only the sec 
ond count; and having been in je opardy as to the sec “ count, the 
defendants could not be again tried for that offense; but the first 
count having been put out of the indictment, there was nothing in it 
to authorize a verdict of guilty on that count; and though the jury 
found a verdict of guilty of that offense, the defendants were never in 
jeopardy under that charge, and could be again indicted and tried for 
arson in the first degree.—J). 30. 

Discharye; when prisoner not entitled to.—When a demurrer is sus- 
tained to an indictment, or it is quashed or otherwise vacated, the 
discharge of the prisoner does not necessarily follow; but the court in 
the exercise of the authority which inheres in it, without the aid of 
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16. 


50. 


statutes, may, if it deem it proper, hold the accused to answer a new 
‘indictment, without hearing testimony, or calling witnesses to show 
his guilt.— Ar po Graves ctal,, 381. 

Hard labor for county; w ery iinposed.—The court traces the 
origin of section 4206 of the Code of 187f, whi ich authorizes the im- 
position of hard labor for the county for not less than ten years on 
conviction of mt urder in the second degree, and also of 2 44! 50 of the same 


Code, which requires that ‘‘in all cases where the pe wed of imprison- 
ment or hard labor is for more than five years, the sentence must be 
imprisonment in the penitentiary; and as the act from which the pro- 
visions of section 4450 was taken, was passed long after the statute 
incorporated in section 4596, and necessarily rey vealed inconsistent 
provisions of the Code and laws extsting at its passage, full effect 
must be siven to section 4450; — the result is, that the words ‘‘or 
lubor for the county,’ are stricken out of section 
$296 of ‘the Code, and ail other of its provisions, which fix as punish- 
ment for crime, imprisonment or hard labor for the county, for a longer 


period than two years.—Steele v. Stute, 213, 


sent dtoh 7) 


JURLES AND JURORS. 


Venire; what not good ground of objection to.—A mistake in writing 
out in the list served on the prisoner, the surname of one of the jurors 
specially summoned for the trial of a capital felony, is not ground for 
quashing the venire, or stopping the t tris ul such name should be dis- 
Ci —_— and 1 another rT iror summoned. eer v. State, 89. 

‘hallenye to juror; when right of, waived.—After j jurors have been ac- 
cepted ‘and sworn, it is too late to enter into farther i inquiry as to their 
qualifications, or to chi alle nge any of them.—/h. 89. 

Service of list of jurorson prisoner; presumption as to,—In the absence 
of anything thar si the contrary in the record, and of any question 
made in the court below, it will be presumed that the list of names of 
persons summone: d as jurors es the a - of a capitz -- ‘es was duly 
served apes the prisoner as requi red by law.—/Jh. 

“Wh here top name of a person 
was tat whereupon he was aces pte a as a juror, and the defendant, 
his peremptory challenges having been exhausted, did not object, it 
must be presumed, the record being silent on the subject, that the 
juror possessed prope r qualific ation is. —lb. 89. 

Venire; what not ground for quasl —It is not ground for quashing 
the veniiv rch for the trial of a 1 capits al offense, that it included 
the names of two of the regular jurors for the week, who, on a previ- 
ous day, had convicted prisoner's co-defendant, as to whom there had 
been a severance; such persons may be challenged for cause.— Wes- 
ley v. State, 282. 

Challenge for cause; what not gro of, by prisoner.—It is not ground 
of challenge by the prisoner, that a juror has a fixed opinion against 
capital or penitentiary punishment; neither can the prisoner complain 


Juror: presumption as toqu 


of the action of the State in waiving suc sh cause of challenge.—Jb. 282, 
Grund jury; objection to organiz if, when may be raised Sor Jirst 
time in appellute court.—Our statutes spec cific ‘ally prescribe the mode 


of organizing grand juries; and whenever the records of a court affirm- 
atively disclose that a body of men has been organized as a grand jury 
in violation of these statutes, all the acts of such body must be held 
void; and no laches of the accused will cure the irregularity. —Finley 
v. State, 201. 

Grand jury, organization of; what jal.—The statute specificall 
defining how a deficient y in the panel of grand jurors shall be filled, 
and by whom this must be done, and what order the court must make, 
any order which confines the sheriff in summoning grand jurors to @ 
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the assumption of the duties required of him,—as upon defi. 
ciency in the panel, ‘‘by order of the court a sufficient number of 
names, to complete the rand irv, trom 1e by-standers in the court- 
room, were placed upon slips and regularly drawn,” he jury thus 
completed—is illegal; and the body of 1 thus organized, does not 
beeo we a lawful errand jury. fh. 201. 

64. Jeopardy; when does not An in found by such a body 
of men being of no legal validity ) jeopardy arises on a trial under 
it.—Jb. 201. 

LARCENY. 

55. Lerceny of p wrt of outstanding crop ] if / to constitule. 
One hired to pick co ton, who after gat! miverts it to his own 
use, can not be convicted of the statutory off of * lareeny of part 
of outstanding crop,” unless at the tim ithering it, he had the 
present felonious intent to steal it d where he had the right to re- 
tain possess ion, until the cotton SW lat the close of the day. 
the mere fact that after picking the e creted it, will not of 
itself justify the finding that he had tl ( $ intent to steal it, at 
the time he was picking it.—Lyon v. St 224 

Lo 3 
56. & Tuskaloo Scienti al Art A ( ler of $s not cu- 
y—The charter of the ** Tuskaloosa S fie and Art 
** &e., approved Feb y 3 l construed, and the 
conclusion declared that it does not auth a lottery on the numer 
ical or combination plan; or on any other plan where money or its 
equivalent is offered or distributed premiu -Boyd v. State, 177. 
PERJURY. 

57. Perjury; what n wry to constitute l to the issue or 
point of inquiry, which is necessary to constitu irv, 1s not con- 
fined to matters involved in i of { | during the course 
of the proceedings, or wher i l ised as evidence on 
the trial of such issues; it is e h iatter falsely sworn to, 
is material to the point of in jury at 1 t1 le.—Jacohs t 
State, 448, 

58. Same; what sufficient to constitute \ an 1 of detinue. 
who is without right or title Ww! ch | 01 I » action, id who 
wilfully and corruptly swears falsely to an affidavit of ownership, 
thereby procuring an order of seizure from the officer issuing the sum- 
mons, is guilty of legal perjury; such affidavit, though purely can 
tionary, and incapable of being used as evider anv sul 
stage of the proceedings, is material t : point of inqu 
it was made, and tends to ibuse o administration of . 
Ih, 448, 

Revence Law—VIo1: OF. 

59. Code of 1876, tion t et. }. fyucd.—One of the three offenses 
embraced in section 3618 of tl Rev 1 Code was entirely omitted 
from the Code of 1876. Section 4204 of Code punishes the sale 
of vinous or spirituon it ,in any quantity, when 
drank about the premi su ction punishes a sale, 
whether with or with to minors or persons of known in- 
temperate habits; but ir nse,—selling vinous or spirituous 
liquor in any quantity less than a quert,—was entirely omitted; and 
hence from December 9th, 1877, the date when the Code of 1876 went 
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60. 


66. 


67. 


into effect, until the statute of December, 30th, 1878, which remedied 

the defect, there was no law punishing the selling, without license, of 
vinous or spirituous liquor in any, the smallest quantily, unless it was. 
drank on the premises, or unless the seller “engaged in, or carried on’’ 

the business without license.—- Ulmer v. State, 208. 

Same; what cases covered by section 4806 of Code of 1876.—Under sec- 
tion 4806 of the Code, an indictment charging that the defendant 
“sold vinous or spirituous liquor, without license and contrary to 

law,”’ &c., is sufficient, when an unlicensed ‘‘retailer,”’ sells liquor of 
any kind in any quantity, if the same is drank on or about his prem- 

ses, and is also good for violation of any special and local laws; that 

section, however, applies only to unlicensed retailers that were pun- 

ishable under the Code of 1876, and is not sufficient in prosecutions 

under sections 4205 and 4206 of that Code.—Jb. 208. 

Engaging in or carrying on business, within the meaning of the revenue 

law.—One who, without license, engages in the business of selling 

liquor in quantities of a quart or more, is a wholesale liquor dealer 

within the meaning of the law, and guilty of a violation of its provis- 

ions, though the liquor was kept and sold by way of variety merely, 

‘rather to accommodate regular customers than for profit, and con- 

stituted a minor part of a general merchandise business,”—if thereby 

the dealer intended to reap a profit, directly or indirectly in his busi- 

ness.—oopman v. State, 70. 


REVISION OF JUDGMENT. 

How judgment ina criminal case may be revised.—Under the laws 
now in force, two remedies are available to a defendant for the re- 
vision of the judgment of conviction; each of which has a different 
field of operation.— Ex parte Knight, 483. 

Same.—He may obtain such revision, by reserving, in the court of 
original jurisdiction, a question of law for the consideration of the ap- 
pellate court, the reservation distinctly appearing of record; when this 
is done, no further act of the defendant is necessary to suspend the 
sentence, or to call into action the revisory judgment of this court, 
which under the statute must take jurisdiction of the whole case, and 
may reverse not only for error as to the question reserved, but for any 
other error apparent on the recog\—J/b. 483. 

Same; how reservation must appea?.—In such case, where the question 
of law reserved arises on the indictment or ruling upon a plea, mo- 
tion, or the like, the judgment upon which must appear of record, the 
reservation must be distinctly presented on the record; it is not the 
office of a bill of exceptions to present such matter.—Jb. 483, 

Sume,—If the reservation is as to matter not appearing of record, the 
question must be presented by bill of exceptions, duly taken and 
signed; and whether the matter is shown by the record, or can be 
presented only by bill of exceptions, the reservation must be dis- 
tinctly shown, and must be made at the time of the decision com- 
plained of.—Jb. 483. 

Same; remedy when no question is reserved.—When no question of law 
has been reserved, the defendant may obtain a revision of the judg- 
ment by common law writ of error. Such writ, however, is grantable 
only by this court in term time, or by a judge thereof in vacation, and 
then only for error of law apparent of record; though the writ when 
granted, operates a suspension of the judgment of conviction.—Jb. 483. 

Same; what does not amount to reservation—Merely excepting to the 
judgment of conviction, and causing that fact to be recited in the 
judgment-entry, is not tantamount to the reservation of any question 
for the consideration of the appellate court, and furnishes no predi- 
cate for suspension of sentence, or the exercise of jurisdiction by this 
court under the statute.—Jb. 483. 
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CRIMINAL LAW—Continued. 
Seituinc Liquor to Minors, &e. 

68. Cok . Se clion 4.205: construed. Under section 4205 of the Code, a sale 
or gift of liquor to any of the class of persons therein mentioned, js 
ur .wful, unless made ‘‘upon the requisition of @ physicion for medic. 
inal purposes;”’ and this *‘requisition’’ must be a verbal or written 
application or request to the seller by the phy sician himself.— Buin p 
State, 76. 


Tresrass To REALTY. 

69. Trespass to realty; section 4417 of Code construed.—Secticen 4417 of 
the Code, with reference to trespass to realty, makes offenses out of 
certain acts which were mere civil trespasses at common law, and 
divides these offenses into two classes.—Johiuson v. State, 9. 

70. Same.—The first clause of the section punishes wilful and malicious 
trespasses on the lands of another, ‘‘by cutting down or destroying 
wood or timber growing thereon, or severing from the freehold any 
produce thereof,” &e.: and to constitute the offense, the prohibited 
acts must be done wilfully and maliciously, with malice directed to 
the owner of the premises it is not me cessary that there should be 
any asportarit, or that the trespass be committed lucri causa.—I. 9, 

71. Same.—The second clause, providing for the punishment of any one 
taking or carrying away from the freehold any thing thereto attached, 
under such circumstances as render the trespass a larceny. if the thing 
severed and taken away were personal property, was intended to en- 
large the operation of the statutes for the suppression of larceny; and 
to constitute an offense under this branch of the statute, felonious 
intent, or act done caus z lucri, is a fundamental inquiry, while malice 
to owner is not.—Jb. 9. 


WITNESS. 


See Evipence, under this Title. 


Writ or Ernor. 
ee Revision or JUpGMent, under this Tith 
CUSTOM. 

1. Custom; what not sufficient to show.—The mere act o1 habit of a rail- 
road company, in paying for medical services rendered to employes 
injured in its service, does not necessarily establish a custom of such 
business; before it can have that effect, it must be shown to have been 
so generally known, and so well settled, as to raise the presumption 
that the services were rendered in reference to it.—M. & M. Railway 
Co. v. Jay, 247. 


DAMAGES, 


Be Dam ges against sheriff for failure to pay over Money; wiiat motion 


sufficient to support judgment for.—The statute prescribes the damages 


recoverable of a sheriff ina summary proceeding for failure to pay 
over money collected on execution; and if the motion sets forth the 
facts with suflicient certainty, it is in effect a motion for the damages 
also, and will support a judgment awarding them.—Mcdrthur o. 


Dane, 539. 


DEED. 

a Deed; whei not self proving. Unle ssa de d is prope rly rec rded 
within twelve months from its date, it is not self proving under see 
tion 2154 of the Code. 

2. Acknowledg ine nt of dee d; what sufficic nt.—A lite ral compliance with 
the forms prescribed by the statute, for the acknowledgment and pro 





Sharp v. Orme, 265. 
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bate of deeds, will not be exacted; it is sufficient if it fairly appears 
that the statute has been substantially complied with; and in determin- 
ing this, the certificate or acknowledgment may be read in connection 
with the deed.—Jh. 263. . 

Same; how may be proved.—Where a grantor wrote his name to a con- 
veyance, which was not attested, but acknowledged before a justice of 
the peace, the certificate of acknowledgment operates as a substitute 
for the attestation of a witness; and where the deed was not recorded 
within twelve months, the party wishing to introduce it, may, upon 
showing that the officer is without the jurisdiction of the court, prove 
his handwriting, and thereby render the deed admissible.—Jb. 263. 
Deed, alterations in; presumptions as to.—Material alterations of a 
deed after its delivery, can be made operative only by a new attesta- 
tion or acknowledgment. Where interlineations appear in the hand- 
writing of the grantor, merely curing an imperfect description of the 
lands, and according with all the purposes and objects of the deed, 
the fair presumption is, that the interlineations were made before the 
acknowledgment of execution; and the burden of repelling the pre- 
sumption, rests on the party asserting the contrary.—Jb. 263. 

Same; what alteration not sufficient to avoid.—An innocent alteration 
made by the grantor, after the delivery of the deed, to cure his own 
inadvertence and make the instrument accord with its purposes and 
objects, will not divest the title which has vested by the deed.—Jb. 
Grantee, what sufficient description of —The grantee in a deed must 
be so described that he can be certainly known; but a deed to the 
heirs of a named deceased person is sufficient and will pass the legal 
title; for the persons who are to take, can be identified by extrinsic 
testimony,—Jones v. Morris, 518. 

Code; section 2948 of,construed.—The purpose and scope of section 
2948 of the Code, are to dispense with a seal as an essential element 
of a legal conveyance of lands, and to leave the sufficiency of every 
written instrument for that purpose, when executed in the prescribed 
mode, dependent on the intention of the grantor to be collected from 
the terms of the whole instrument; it was not the intention of the 
statute to blot out all the common law principles, which, for the secu- 
rity of the titles to real estate, required greater solemnity in the exe- 
cution of such conveyances, than in the case of mere simple contracts 
under seal.—Jb, 518. 

Same.—Though a seal is not now essential to a conveyance of the legal 
estate in lands, the conveyance retains all the operation and effect of 
a sealed deed at common law, and the estoppel arising at common law 
out of the recitals or covenants of a sealed instrument, still attaches 
to the unsealed conveyance, executed according to the requirements 
of the statute. —Jb. 518. 

Same; effect of, as to deed by agent.—The statute has not changed the 
common law rule, that a deed executed by an agent, to be valid and 
binding upon the principal, must, with certainty, appear to be the 
deed of the principal, and must be made and executed in his name; 
and since the statute, as at common law, a deed by an agent, which 
grants and covenants in the name of the agent alone, is not at law a 
valid execution of the power, and will not pass the legal title; though 
equities may arise thereby which a court of equity will protect.—J6. 

Conveyance of hushand’s homestead: re qu isites of.—Prior to the act of 
April 23d, 1873, the husband’s conveyance of his homestead, joined in 
by the wife, and witnessed or acknowledged in the manner requisite 
to pass the wife’s real estate, was sufficient; after the passage of that 
act, such conveyance would not pass the homestead, unless the re- 
quirements of the statute were substantially pursued.—Cahall & Pond 
v. Building and Loan Ass'n, 235. 











632 INDEX. 


DEED—Continued. 

11. Same; defective acknowledgment and certificate to wife's assent, hew 
mity be cured.—Where the wife’s signature and assent to the conyey. 
ance of the homestead have been defectively acknowledged and ceri. 
fied, she may make a new acknowledgment, with the intent to cure the 
defect, and such acknowledgment, when properly made and certified 
will relate back, rights of third persons not intervening, to the date of 
the original delivery of the conveyance, without any new delivery 
Ib. 235. ‘ 7 

12. Notary’s certificate; how can not be impeached.—A notary’s certificate 
to such conveyance, in the form prescribed by statute, can not be im- 
peached, without showing that the wife’s signature was forged, or that 
she was subject to duress, or that fraud was practiced on her, with 
the knowledge of the grantee.—Jb. 235, 

13. Homestead exemption; what may be aliened.—The other conditions 
concurring, lands of the statutory separate estate of the wife, may be 
the subject of homestead exemption, and a conveyance of such land 
in the manner requisite to convey the wife’s statutory estate, will pass 
title thereto, freed from the right of homestead exemption, though 
the lands constitute the homestead, and there is no separate examina- 
tion of the wife, apart from the husband, as required by the act of 
April 3d. 1873.— Weiner v. Sterling, 98. ; 

See Fraupu.ent Conveyance. 
HusBanp AND WIFE. 
MortGace. 


DEFINITION, 

See Criminat Law, 2, 37. 
DETINUE. 

See Action, 13. 


DEVISE. 


See WIL. 


DOWER. 

2. Dower; of what estate wife dowuble—The use or equity of which the 
widow is dowable, like the legal estate of which she is dowable, is a 
use or equity residing in the husband; if there is no legal estate, no 
use or equity, residing in the husband, the wife is not dowable.—Aing 
v. King, 479. 

2. Fraudulent conveyance; when wife can not assail.—A conveyance to 
hinder, delay and defraud creditors, is voidable as to them, but valid 
as to the parties to it; and where by such a conveyance the husband, 
without intending any fraud on his future wife, divests himself of all 
estate and use in the lands, nothing is left out of which dower can be 
carved; and the future wife claiming through him at his death, can 
not dispute the validity of the conveyance, or have a court of equity 
engraft any use or trust on the lands, based on the husband’s fraud, 
out of which to carve dower.—Jb. 479. 


EJECTMENT. 

1. Adverse possession; what not necessary to constitute—Color of title is 
not necessary to constitute an adverse possession, on which the statute 
of limitations will operate, or which will avoid a conveyance by one 
out of possession; a bona fide claim of title openly asserted as hostile 
to the true owner, renders the possession adverse.—Ladd v. Du- 
broca, 25. : 

2. Same: when commences under tax title—If a purchaser at tax sale 0! 
lands, enters into possession under the purchase, before the delivery 
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of the deed, Jona fide claiming title, his possession is adverse from its 
inception, and not merely from the date of the delivery of the deed; 
though its delivery may be necessary to constitute color of:title.—J). 25. 

Same; what does not break continuity of.—The forcible interruption of 
posse sssion by a naked trespasser, redressed by legal remedies, can 
not be set up by him to break the continuity of an-adverse possession. 
Ib. 25 
Paper title; whet dispenses with proof of.—A mortgagor in posses- 
sion, pleading in bar of ejectment, by one » claiming under a purchaser 
at he mortgage sale, that after the sale he became tenant of the pur- 

chaser, and mac ” hi im the proper statutory offer and tender for re- 
demption, thereby admits of record that such purchaser then had title, 
and takes upon himself the onus of showing that he redeemed under 
the statute. —Alexander v. Caldwell, 543. 

Plea of tender; what pete Nya” a the purchaser of lands con- 
veyed under the mortgage sale, brings ejectment against the mortga- 
gor, the latter’s plea that, before suit was brought, and within the 
time prescribed by statute, he tendered the amount required to re- 
deem,—the plea not being accompanied by deposit with the clerk of 
the amount tendered—presents no defense to the action, and should 
be rejected, on m« oti n.—ZJb. 543. 

See CHant ty 


ELECTION. 


’ ’ ~ 
See CRIMINAI Law, 7. 


ENTRY. 


ERI 


ERR 


l. 


~) 


See EsectMEnNT, 3 


OR, WRIT 


See CriminaL Law. 


OR AND APPEAL. 


When appeal or writ of e es.—Under the laws now in force, two 
remedies are available to a defendant in a criminal ease, for the revis- 
ion of a judgment of conviction ; « “ach of which has a different field of 
operation. —KHe parte Knight, 482. 

Sume.—He may obtain suc +h revision, by reserving, in the court of orig- 
inal jurisdiction, a question of law for the consideration of the app: al- 
late court, the reservation distinc ‘tly appearing of record; when this 
is done, no further act of the defendant is necessary to suspend the 
sentence, or to call into action the revisory jurisdiction of this court, 
which under the statute must take jurisdiction of the whole case, and 
may reverse not only for error as to the question reserved, but for any 
other error appare oat on the rec ed. —Ih, 482. 

Same: how res mimust appre —In such case, where the question 
of law re ened: arises on the in dic ‘tment or ruling upon a plea, mo- 
tion, or the like, the judgment upon which must appear of record, the 
reservation must be distinctly presented on the record ; it is not the 
office of a bill of exceptions to present such matter.—Jb. 482. 

Sume.—If the reservation is as to matter not appearing of record, the 
question must be presented by bill of exceptions, duly taken "and 
signed; and whether the matter is shown by the record, or can be 
presented only by bill of exceptions, the reservation must be dis- 
tinctly shown, and must be made at the time of the decision com- 
plained of. —J». 482. 


Sume; remedy when no question exerved.—When no question of law 
has been reserved, the defe >i lant may obtain a revision of the judg- 
ment by common | iw writ of error. Such writ, however, is grantable 


(42) 
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17. 


only by this court in term time, or by a judge thereof in vacation, and 
then only for error of law apparent of record; though the writ when 


granted, op erates @ suspel ision of the judgment of conviction.—Jh, 489. 
Same; what does not ainount to a@ rese tion.— Mere ly excep ting to the 
judgment of conviction, and causing that fact to be recited in the 
judgment-entry, is not tantamount to the 2 rection ot any question 
for the consideration of the appellate court, and furnishes no predi- 
cate for suspension of sentence, or th cercise of jurisdiction by this 


court under the statute. —//. 482. 
What not revisable.-—As a oe — rule, where the loss of a written 
instrument is sought to a 
allowing evidence of its ¢ 


f 


its loss should be shown, before 

but it rests in the sound discretion 
of the lower court to modi y, or change, the rule in a particular ease: 
and the exercise of that discretion is not revisable.—Conoly », 
Gayle, 116. 

Same.—Allowing a question to be asked, which was not answered, 
will not support an assignment t of e rror.—/h, 116. 

Same.—It rests within the sound discretion of the court, to allow a 
party to introduce further evidence, even after the close of the argn- 
ment; and the exercise of that discretion is not revisable.—Curter v, 
Wilson, 434, 

Same.—As no appeal lies from the refusal of a change of venue, this 
court will not pass upon the sufliciency of the grounds for the ruling. 
Wesley v. State, 282. 


} 
t 
ile 


Samne.—The re-examination of a witness, at the instance of a party who 

has already introduced and examined him, that he may repeat his 
testimony, rests within the discretion of the primary court, and the ex 
ercise of that discretion is not revisable.—Vewlrick & Bros. v. Du- 
gan, 254. 


Same.—If rulings upon demurrer do not appear, otherwise than by re- 


citals in the bill of exceptions, they will not be revised on error.—Car- 
ter v. Wilson, 434. 
Error; when not cured or weaive?d.—There is no statute of this State ap- 
plicable to criminal procee — es, which after judgment and verdict 
cures errors not previously objected to; on the contrary, our statute pro- 
vides, on appeal or writ of error, that no assignment of error is 
necessary, but the court must r aie such judgment on the record as 
the law demands; and under the uniform practice of this court, what- 
ever would have been good ground of motion in arrest of jadgment in 
the court below, though not noticed there, will compel reversal here. 
Finley v. State, 901, 
Motion to dismiss appeal; when too late.—A motion to dismiss an ap- 
peal can not be entertained, after submission of the cause on the 
merits, without notice to the appellant, and a without affording him an 
opportunity of remedying the defect.—Th nv. Moore, 348. 
What not yround of reversul.—A judgment rendered by the City Court 
of Selma, the presiding judge nar mat both law and fact, as re- 
quired when a jury is waived, will not be reversed, merely because of 
erroneous ruling on demurrer to defective counts of the complaint 
filed on appeal from a Justice’s Court, if there is one good count, and 
the judgment is right r all the evidence, which is fully set out in the 
record,— Meyer v. W. U. Tel. Co. 159. 
Same.—If upon the a To ‘e admitted, and that rejected, excluding 
that to which a party objected, the court could proper ly have instructed 
the jury to find against him, and the jury does so find, he can not com- 
plain of erroneous rulings on the trial for all presumption of injury 
7 repelled, and error without injury is not ground for reversal.—Lea 
. Cussen, 312. 
Som .—A correct jud; ement will not be reversed, even though a wrong 
reason nmiay be rive n for it. e. g.. as where the court orders pleas in 
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ERROR AND APPEAL— Coulinued. 
abatement to be stricken from the file, because not filed in time, and 
the affidavit and writ of attachment plainly show the falsity of the 
pleas. Vitchell v. Pit +l H ¢, 219 ‘e 
18. Sume. Where the case is such tl ) no event can the plaintiff re- 
cover, erroneous Tu ing again hh , Lurhisn no ground for reversal, 
| Alerander ve. Culdivetl, 543. 
19. None. A party can not comp un of a charge which favors him, even 
though it be erroneous.—Voore, V & Co. v. Purks, 409. 


9, Sume.—A general exception to the entire charge of the court, enunciat- 

. iug separable a id distinet propositions of law, will be unavailing, if 
any one 0 its separate propositions is correct. —Snow v. Carr, 363. 

21. Affirmed judginent, mt UE CO or altered by lower court.—A 
judgment of the lower court allirmed on appeal, is merged in the 


judgment of this court, and can not be altered by the lower court; nor 


{ 
t 


by this court, after the expiration of the term at which it was ren- 
dered. Me A ‘oe. Dene, 535%. 

22. Supersedes when ( ‘e,—Under our statutes, an 
appe al wi i not suspe id execution o the judgment or decree appealed 
from, unless bond and security be given for that purpose, as specified 
by the statutes.—(Gus Co. v. M & Nons, 53 MM. 

23. Jur sdiction over s } ( fe; het l to support on direct 








attack.—The jurisdiction of the Court of Pp aie vesthe r an estate as in- 
solvent, can not be sustained on error, unless the report and decree of 
insolvency appear of record; the existence of these facts can not be 
presumed from recitals in the orders of f the court.—Thornton v. 
Moore, 548. 


ESTATES OF DECEDENTS. 


a Cla ms (g inst in olvent estat : Sta a neerning filing of, construed. 
The purpose and object of the statute requiring the filing of claims 
against an insolvent estate, are con ed with, when a statement of a 


} 1 } } 


claim is filed, which, when taken in connection with the affidavit ac- 
companying it, fairly discloses an isting liability preferred against 
the estate. Thornton v. Moore, 347. 

9, Same; statutes relating to, coustrued.—The administr: ator of a creditor 
filed as a elaim against an in yivent estate, an attorney’ Ss receipt for 
promissory notes made by the insolvent intestate, which described with 
particularity, the date. makers and payee, the amount and time of pay- 
ment of each note, and that each bears interest from date. Appended 
to this receipt, was the aftidavit of administrator, that he believes of his 
own pe rsonal knowledge, that the annexed rece ipt for claims or notes 
there I: described, for $2008 and interest, to be counted in favor of 

ate’’ of which affiant was pet against the insolvent 

‘is correct, and that the 1e is justly due and unpaid,’’— 
held: This wasas ibetantial compliance with the statute; the affida- 
vit. fairly interpreted, showing that the claim filed was for the notes, 
and not upon the receipts, in which they were described.—Jb. 347. 

8. Defenses. what can not be made. if not prese nted within twelve months. 
Where no objection to the merits of a claim, duly filed against an 

twelve months after the declaration 

ing or occurring within that period, 
are barred; but matters subsequently occurring, which are a valid bar 
to the demand, or which deprive the creditor, in equity and good con- 
science, of all right to share in the fund, may be made avails ible at 
any time before rendition of final decree, declaring the amount of 
the claim and the rateable proportion of assets to which the claimant 
is entitled,—J). 347. 

4. Sume; mode of oljection—The proper mode of objecting to a plea, 
filed more than twelve months after the declaration of insolvency, 











insolvent estate, is made within 








of insolvency, all defenses ex 
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10. 


11. 


seeking to make available agains a claim matters of 
within that time, is a motion to strike from the files. 
Defective verification; when amendable—An insufile 


A. fe nse arisi 
‘ . d47, "g 
: h neg : : ‘ient Verification 
toa claim, f iled within the proper time, against an insolvent estate 
is ame »ndal rat any time before final 1 cTSc.— Th. 347. ‘ 
Objeetion to pt n against estate; when must be f —The allowance 
of a claim duly filed against an insolvent estate, is matter of right, 
. . 5 after the 
and all matters of defense existing within 
that period and not duly filed, are forever barred.—J/erbert v. Thames 
340. : 
Same.—Matters subsequently occurring, which are a valid bar to the 


unless objections to its merits be filed within twelve month 
declaratio 1 of insolveney: 7 


demand, or which deprive the er ditor of all right, in equity and good 
conscience, to share in the distribution, may be shown at any time 
before final decree declaring the amount of the claim, and the rate. 
able proportion of assets to which the claimant is entitled.- Th. 340, 
Claiin of wife g inst husband's estate for conversion of statuts TY €8- 
tate: what not b r to asse rtion of. W he re the husl and bought lands 
with the wife's statutory estate, taking title to himself, and his admi 





strator sells them and collects the proceeds, the wi e's J ursuit of the 
funds in his hands as trust money, and comp el ing r payment to 
her un ler d scree in chanes ry. is not in Ol { wi h he : ight to 
hold the estate liable, and no bar to her deman for th ’ Me tall. due, 
after crediting the amount coerced iro! 1 the administrat ir.—Jb. 34 
Trunsfcree; when may appear in behalf of « — Where a cl 
against an insolvent estate sone transferred, before objection filed 





to its allowance, the t transferee maj intervene and become the actor, 
when issues are formed as to its allowance. (Ove rruling, in this re- 
spect, Miller v. Parker, 47 Ala. 21?.)—Thornton v. Moore, 348. 

Disq ali fication of pre s7 lin ny d e: tow hat cut nds. WI ne n tl 1e Jur | ge 


of probate is a creditor, having a claim filed against an insolvent es- 
tate, he becomes incompetent, not only as to that claim, but as to the 
entire administration; and whatever of judicial duty is to be performed 
in reference to it, must be performed by the register.—Jb. 384. 
Allegation of necessity foi sale: whut ficient on collateral attack. 
On collateral attack, a petition for sale of decedent's lands for divis- 
ion, &e., which describes the locality : | ituation of the lands, and 
avers that they would be unproductive, unless divided into lots and 
uldi gs ¢ rected thereon, which the estate has no means of paying 
for, and concludes: “‘wherefore it is manifest, scid kinds can not ! 
‘ uit bly divided between the heirs of said estate, unless hy a sale of 
the sume,” &e., is sufficient. in its all u itions of the necessity for a 





sale, to give the court jurisdiction to orde1 


Bish ip 
Cobbs Orphans Home, 326. 





Necessity for sale, ascertainment of ; met s ficient on collateral as- 
sault.—An order of sale of lands desc 1 to infants, reciting that 
‘*h’., commissioner heretofore a p fed to tal mony in this cause, 
havin jr poi te ad th Sdadine, 7 sh ich b 0} / rofl f is a) pi ove d and 
orde red lo he fil d amon: | fie pap i ti ! estat > & ud the court pro- 
CCE de d lo examine th dé tes tin piu, j f ; Lies ; ly if ppears 





the court that said lands can not led among t 

he irs-at-law, without a sal the re Ty, an ] al ( lhat i would hy more to 
the interest of the minors to sell said prope li and reine —" we.,. CON- 
tains enough to show that the necessity for sale was ay by 
proof of disinterested witnesses, taken by deposition as in chancery 
cases, when the order of sale is attacked collate a eda 326. 


ESTOPPEL. 


1. 


2 afe« om . fue ; salidity f 
Purchaser at exe fion sale: ien estaoppe j SS€ MJ alidity of 


mortgoye.—Qne buying lands which the vendor had enc umbered by 
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ESTOPPEL—Conti: ued. 
mortgage, to secure a debt to a third person, and expressly agreeing 
with the seller and the mortgagee to pay such debt, which is deducted 
from the cash payment required, subordinates his title to the mort- 
gage, and is estopped from denying its validity; and the mortgage 
being duly recorded, a purchaser of the lands at a sale on execution 
against the vendee, merely succeeds to his rights, and is also bound by 
the estoppel.—Aennedy v. Brown, 296. 

9 Stockholder; when estopped to deny corporate existence.— A sub- 

~ “geriber to the capital stock of a bank incorporated by act of the 
legislature, (which makes the stock a fund pledged for the secu- 
rity of depositors,) upon condition that certain amendments shall 
be procured from the legislature, and who does not participate 
actively in an organization then made by the subscribers, with a view 
to the more easy attainment of the desired amendment, but after the 
failure to obtain it, pays up a portion of the subscription taking a re- 
ceipt purporting to be the act of the bank, and signed by the cashier, 
for so much paid on the subscription, and makes no objection to the 
subsequent carrying on of business by the bank, though it was done 
with his knowledge, must be regarded as yielding assent to the pro- 
visions of the charter, and acquiescing in the organization, and can 
not withdraw such assent, to the prejudice of a depositor whose rights 
had already attached, nor to the prejudice of the corporation through 
whom the right may be enforced, after judgment, by garnishment; and 
besides, having dealt and contracted,with the corporation as such, 
such subscriber is estopped to deny its corporate existence.— Lehman, 
Durr & Co. v. Warne Pr 455. 

3. Husband, when estopped from asserting invalidity of wife’s mortgage of 
statutory estate-—Where the wife, with the husband’s concurrence. 
purchases and partly pays for land, and they procure a third person 
to advance the amount of the deferred payment, which is paid by the 
wife to the vendor, who conveys to her in terms creating a statutory 
estate, husband and wife promising at the time to execute a mortgage 
on such lands to secure the lender, and they afterwards execute a note 
and mortgage pursuant to the agreement, the instrument containing 
the statutory words ‘‘grant, bargain and sell,’’ and also covenants to 
‘warrant and defend the title’’ against the ‘lawful claims of all per- 
sons,’—such mortgage is void as to the wife, and can not prejudice 
-her or her heirs; but its covenants estop the husband from denying 
its validity; and upon the wife’s death intestate, the husband surviv- 
ing, the mortgage will have the effect to pass his life-estate.-—Chap- 
man v. Abrahan, 108, 

4. Estuppel from coccnaats, &c.—Though a seal is not now essential to a 
conveyance of the legal estate in lands, the conveyance retains all the 
operation and effect of a sealed deed at common law, and the estop- 
pelarising at common law out of the recitals or covenants of a sealed 
instrument, still attaches to the unsealed conveyance, executed ac- 
cording to the requirements of the statute-—Jones v. Morris, 518. 

5. Estoppel us to corporate existence.—In general, whoever contracts with 
a corporation, in the use of corporate powers and franchises, and 
within the scope of such powers, is estopped from denying the corpo- 
rate existence, or inquiring into the regularity of the corporate organ- 
ization, when an enforcement of the contract, or a right arising under 
it, is sought.— Cuhall & Pond v. Building and Loan Ass’n, 232. 


EVIDENCE, 
ADMISSIBILITY AND RELEVANCY. 


1. Evidence; admissibility of—The identity of a horse, described in a 
mortgage as an ‘‘iron grey colt,’’ being in issue, a witness testified that 
‘the believed the horse [in defendnnt’s possession] was the same ani-« 
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EVIDENCE om Contin d. 


10. 


mal as that described in the mortvage, though 
own knowledge that it was the same: that the hors 
distinct features whereby he could recogni 


he could not State of his 


» had no anne 
ze him from any other ¢ 
horse, but he believed ne was the Same hor c dk $c ribed in the nae 
gage, and was satisfied he was the same,’—/e/ 
to exclude such testimony, in the absence of proof, by Cross-eXamina- 
tion or otherwise, that the witness was ignorant of the matter about 
which he testified, or spoke merely at random.— Turner v. Mi Fee, 468. 


5 or 


not error 10 refuge 


Same.—Where the grantor’s creditors assail his conveyance for ra wud, 
the fact that at the time of the sale, suits were pe nding a gainst him, 
or that he apprehended suits, and other evidence of his; general pecu- 
niary condition, is admissible. —//urrel/ v. Mitchell, 271. 
Same.—KEntries upon the tax books, not made by the owner, or under 
his direction or authority, showing the assessed value of a mill, are 
not admissible for the purpose of refreshing his memory, as to whe 
returned the property for taxation, or the amount at which it was as- 
sessed.— Hudson v. Stute, 824. 


Same.—In a suit against a corporation for personal injuries, caused by 


I 
falling into a ditch dug by it in the public highway, its liability de- 
pends wholly on its having caused or con tinue “d the nuisance, and the 
plaintiff's suffering the injury without fault on his part; and hence 
evidence of the care used in selecting a watchman to warn persons 
approaching the ditch, or his general character or reputation asa 
watchman, at the time of his employment, are immaterial, and prop- 
erly excluded.—N. & V. A. BR. 2. Co. ve. Chappell, 527. 

Same.—Where part of the bill, in which complainant asserted facts to 
be different from what she afterwards alleged them to be. was allowed 
for the purpose of diserediting her testimony —other portions of the 
record not touching that question, and shedding no light on the issue, 
are irrelevant and properly excluded.—(¢ pu. Gayle, 116. 

Name.—Where the record of proces lings in another court is legitimate 
only to show a right to appear and defend the suit, and that has 
already been conceded, it is not error to rule out such record.—Jb, 116, 

Same.—When the evidence does not show th authority of one pro- 
fessing to be agent of a creditor, for the collection of a claim, trans- 
actions between the debtor and such person, or statements by him, 
not known to the creditor, or afterwards ratified by him, are inadmis- 
sible against the creditor; and proof of efforts of the debtor to find 
such person, and to obtain his deposition, is irrelevant.—Galbreath v. 
Cole, 140. 

Sane.—A judgment against the executor on a cause of action against 
the testator, is no evidence of the existence of indebtedness as against 
the heir or devisee, on bill to subject lands devised or descended; but 
the rule is otherwise, where the devisee is executor, and the judgment 
is against him in his representative capacity; for on return of no 
goods of testator, execution could issue de bovis propriis.—Bo! ykin t. 
‘Cook, 470. 

Same.—Not only the cost of erecting a mill and placing machinery in 
it, but also their enhanced value iby reason of location, other circum- 
stances, and the general patronage and profits derived from it, may be 
considered in determining the value of the mill; anda person shown 
to be conversant with these matters, may give his opinion as to its 
value.—Jiudson v. State, 354. 

Proof of erecuti fon of instrun ent; when oof of note contai d thereth. 
Where an instrument is of the character of which re gistration is au 
thorized and required, to preserve its validity as to bona side pur 
chasers, and at the top is a note or obligation creating the debt it is 
intended to secure, followed immediately by apt wort ds of conveyance 
to secure such debt—proof of the execution and recording of the in: 
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EVIDENCE—Continued. 


11, 


18. 


strument, necessarily includes proof of the note, and authorizes its 
admission without further proof of execution. — Steiner v. Me- 
Call, 4138. 

Advances by landlord; what one claiming under, must prove as to.—In 
trover by the mortgagee of tenants, against a defendant claiming crops 
by delivery from the landlord, whose title depended upon having 
made advances to the tenants, the defendant must make the same meas- 
ure of proof as to the amount and value of the advances, as would be 
required of the landlord, if he were suing the tenants; mere proof that 
the landlord had made advances, without showing the amount or 
value, will not defeat the mortgagee’s action.—Jb, 418. 


BurDEN AND Weicut oF Proor, 


Indicia of fraud; burden of proof.—Where a bona Jide creditor shows 
indicia or badges of fraud, the burden rests on the grantee to repel 
the presumptions they generate; if his ability to pay is questioned, he 
must show the source or means by which he obtained the money, and 
that there was a real adequate consideration, actually paid; and what- 
ever there may be, not in the ordinary or usual course of such trans- 
action, should be fully explained.—J/urrell v. Mitchell, 270. 
Saume.—The fact that the son, shortly after receiving a conveyance of 
lands from an insolvent father, conveys parts of them to each of the 
other children, without any valuable consideration shown therefor, 
casts suspicion on the transaction, which can be removed only by clear 
and convincing evidence of fairness, good faith, and an actual consid- 
eration, really paid.—Jb. 270. 
Illeqgality of consid ration: how must be proved.—Illegality of consid- 
eration will not be inferred, when the evidence can reasonably and 
justly be reconciled with the hypothesis of legality, and he who asserts 
it, must. prove it; but the evidence need not remove all reasonable 
doubt, as in criminal cases, but will be sufficient if it produces the 
degree of conviction essential in civil cases.— Wure v. Jones, 288. 


Oxrper or INTRODUCTION. 


Lost instrument; rule as to proof of contents.—As a general rule, 
where the loss of a written instrument is sought to be proved, its loss 
should be shown, before allowing evidence of its contents ; but it rests 
in the sound discretion of the lower court to modify, or change, the 
rule in a particular case.—Conoly v. Gayle, 116. 

Order of introducing evidence, ruling as to; what not erroneous.—Pro- 
ponent was a witness. as to the loss of the will, and contestant, on 
cross-examination, exhibited a copy of a bill in chancery, filed and 
verified by her prior to that time, which she made affidavit to, know- 
ing it averred that decedent died intestate. By agreement of counsel, 
it was expressly understood that this copy was to be read in evidence, 
but contestant declined to do this, until proponent closed her evi- 
dence ; and thereupon the court, at proponent’s instance, required the 
copy to be read then,—Aeld: not error.—Z//, 116. 


ParoL AND WRITTEN. 

Written contract; how can not be varied.—The writings by which a 
contract is evidenced, in the absence of fraud or mistake in their exe- 
cution, or any subsequent modification of the contract, are its sole 
expositors, and can no more be varied, contradicted, or explained by 
parol, in equity than at law.— Winston v. Browning, 80. ; 

Same; how explained by parol.—A policy taken out by piano and music 
dealers, against loss by fire, describing the property as ‘‘their own or 
held in trust,” will, in the absence of evidence to the contrary, cover a 
piano left with them for sale or rent; but oral evidence is admissible 
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19. 


to show what goods were intended to be, and were insured under the 
general words of the policy.—Snow v. Carr, 363. 


PRESUMPTIONS. 

Administrator: additional bond of, liahilities of his sureties on.—When 
shortly before the execution of an additional bond, an administrator 
reported a sale of thie lands of the intestate, and that he had received 
the purchase-money, and thereon asking authority to make a convey. 
ance, and the sale is confirmed, it not being shown that the money 
was disbursed before the execution of the additional bond, the pre- 
sumption is, that the money remained in the hands of the administra- 
tor at the time of the execution of the additional bond, and the sure. 
ties thereon become responsible for its proper application.— May », 
Kelly, 489. ; 


Primary ann SECONDARY. 

Sime; what evidence admissible to show contents of.—In action against 
the insured for money had and received, by one who claimed that his 
goods were covered by the policies ot insurance, the amount of which 
the insured had collected, secondary evidence may be given of the 
contents and terms of the policies, where they have been cancelled, 
and returned tothe insurer in a foreign country.—Snow v. Curr, 363, 

See Criminat Law for questions of Evidence arising thereunder. 


EXECUTION. 


See Costs, 4. 
CuaNceERY, 20. 
EXECUTORS AND ADMINISTRATORS, 3. 
GARNISHMENT, 3, 
JUDGMENT AND DeEcREE. 


EXECUTORS AND ADMINISTRATORS. 


1. 


4) 


~ 


>. 


». 


Judgment against personal representative ; when not evidence against 
heir or devisee.—A judgment against the executor on a cause of action 
against the testator, is no evidence of the existence of indebtedness 
as against the heir or devisee, on bill to subject lands devised or de- 
scended; but the rule is otherwise, where the devisee is executor, and 
the judgment is against him in his representative capacity; for on re- 
turn of no goods of testator, execution could issue de bonis propriis. 
Boykin, Ez’r, v. Cook, Adm’r, 473. 

Judgment; what grossly irregular.—Judgment to be levied de bonis 
propriis, in a suit against the executor as such, on a cause of action 
against the testator, is grossly irregular, and is properly amended 
nune pro tune at a subsequent term so as to make it de bonis testatoris; 
and the amendment when made will relate back to the date of the 
original judgment.—Jb, 472. 

Same ; when void.—A sale of the testator’s lands, devised or descended, 
levied on and sold as his property, under execution so framed as to 
operate only on the executor personally, and issued on a judgment 
against him in his representative capacity, and a deed conveying such 
title as the defendant had as executor in the lands, are utterly inopera- 
tive and void.—Jb. 472, 

Administrator's bond; what necessary to maintain action on, by cred- 
itor of decedent.—A creditor can not maintain an action at law on the 
bond of an administrator, until his debt or demand is first reduced to 
judgment or decree, by a court of competent jurisdiction; and such 
judgment, in the absence of fraud, is conclusive against the sureties, 
as to the existence of the debt.—May v. Kelly, 489. 

Administrato: and sure ties on bond: what charge able with. An execu- 
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EXECUTORS AND ADMINISTRATORS—Continued. 


tor or administrator and the sureties on the official bond, are charge- 
able with the rental value of lands of the estate, which he failed to 
rent. when he could have done so.—/Jb. 489. 

Administrator ; additional bond of, liability of sureties on.—Where 
shortly before the execution of an additional bond, an administrator 
reported a sale of the lands of the intestate, and that he had received 
the purchase-money, and therein asking authority to make a convey- 
ance, and the sale is confirmed, it not being shown that the money was 
disbursed before the execution of the additional bond, the presump- 
tion is, that the money remained in the hands of the administrator at 
the time of the execution of the additional bond, and the sureties 
thereon become responsible for its proper application.—Jb. 489. 
When not barred of vendor's ien.—Whether or not an administrator, 
who became a creditor of decedent in his life-time, need or can pre- 
sent a claim against the estate, is not decided; but the failure of a 
vendor of land, who afterwards becomes administrator of the vendee, 
to bring the debt for the purchase-money into the administration ac- 
count, or to file or present the same as a claim against the estate, wll 
not bar his right to enforce his vendor's lien ‘in equity.—Flinn v. Bar- 
ber, 530. 


See Cuancery, 8, 13. 





EXEMPTIONS. 


l. 


Homestead exemption; what law governs.—The right to a homestead 
exemption, in favor of the widow and minor children, as against a 
mortgage, must be determined by the laws in force at the time of its 
execution, and at the death of the husband.—Garner v. Bond, 84. 

Mortgage of homestead,.in which wife does not join; how far void—A 
mortgage or other conveyance of the homestead, in which the wife 
does not join, is void only as to the homestead; if the instrument em- 
braces lands of greater quantity or greater value than the homestead, 
as defined by the constitution and statutes, the excess in value, or of 
quantity, passes to the grantee.—ZJ/b. 84. 
lomestead exemption of lol in city; what essential to.—The constitu- 
tion of 1868 exempted a homestead in a city, town or village, from 
liability to seizure on legal process, only where the lot and appurte- 
nanees did not exceed two thousand dollars in value; and the limita- 
tions as to quantity and value not existing, there was no exemption 
from payment of debts, and no constitutional restraint as to aliena- 
tion.—Jb. 84. 

Same.—lIf the homestead exceeded the limitation of value, and was 
incapable of division, so as to reduce it within the limitation, there 
was no authority, prior to the act of 1873, to allow an equivalent in 
money; and that act provides for such allowance only where the 
homestead is sold under legal process, during the life of the owner, 
or his personal representative sells after his death.—Jb. 84. 
Homestead exemption; what may be the subject of. —The other con- 
ditions concurring, lands of the statutory separate estate of the wife, 
may be the subject of homestead exemption.— Weiner v. Sterling, 98. 

Same; how may be aliened.—A conveyance of such land in the man- 
ner requisite to convey the wife’s statutory estate, will pass title 
thereto, freed from the right of homestead exemption, though the 
lands constitute the homestead, and there is no separate examination 
of the wife, apart from the husband, as required by the act of April 
3d. 1873.—Ih. 98. 

Constitutional and stat tory provisio ws with reference to alienation of 
the homesterd; to whut, opply.—The constitutional requirement, and 
statutes passed to carry it into effect, as to the alienation of the home- 
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stead, apply to cases where t owner thereof is a married man 
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my Buil J ) 
v. Bui g and » 232 
1 ; 2” 2s ’ ' 
li, Same; defecti € ria f t iJ a i hor 
may be cured.— W 1 eand as t to t convev- 
ance of thie hom 1 deft vely ed d 1 cor 
’ ' 
tile l. she y make yw ie ent, W l to re 
the detect, and nt, wl h proj na ¢ 
‘ : - . - 
fied, Will relate back, righ t i } I not I ry, wo 
’ : “ee 
date of the original deliver y 
. , 
livery.—Jb. 232. 
, ; ; — , 
12. Notary’s certificute: how can not be im) A notar 
to such conveyance, 1n the form pré¢ bea DV Statute, in not 
hed. without showi +} th, ° ates } ' 
peacned, without showing that the wi . ire was forged, or 
she was subject to duress. or that f id W } { ton her, 
1 j Le 
’ 1? f P ‘ T 
" { \ ‘ 
} | 
) ) Louch 1e 1s not 
1 l ! CoO! evs, Aas 
t e th 1 pro ls fr 
vests the mortgagee with full power to 
payment, «a and tne wife vi luntaril 


. “4 
a1.° ° th ¢ 
2. i 1 npiance With t 





constitution, and wi 
band.—/b. 129. 


FORGERY. 
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1, Frew Where the grantor’s 


creditors 2 t that at the time of 
the sale, suits wer that apprehended suits, 
1 other « lition, is admissible. 


& : WW ine 0 e creditor 
ows a} ests on the grantee to repel 
to pay is questioned, he 

v the s he obtained the money, and 

actually paid; and what- 

ever may be, y or usual course of such trans- 


» —l : receiving a conveyance of 
of them to each of the 

tion shown therefor, 
removed only by clear 

t fuith, and an actual consid- 


1, ror fre 1.—The 
rela \ tor and grantee; the grant- 

m of threatened suits; the 
( ila ] y wl en, whe re or how 
leration; the fact that shortly 
t any valuable consideration 

h of the other children; the 
yr made of the large consid- 

e court in hi lding the econ- 





. 270. 
b yenece by a father, in failing 
perty to a son, without re- 
ny the agreement that the price, 
» property, should be paid by 
] *s creditors, whose debts 
| l. } | whit h debts the 
rt ty it, or declared a general 
. % bee absolute, but 
yg Suen lebts, it would 
stat —Eskridge wv. 
\ ivevance to hin- 
is to them, but valid 
) \ nee the husband, 
vests himself of all 
which dower can be 
n at his death, can 
e. or have a court of equity 
the husband’s fraud, 

479 


“uctio he gar- 

if ina relation of iilerence 

1 the garnishment, will be pro- 
isfaction, when sued by the 

in which this will be done, 


) GU & Sons, 534, 
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GARNISHMENT—Continued. 

















? ° ° 9 | 

ae perse Ss, p . bhi ul bul » al an- 
peal will not suspend exeeution of the id ent or decree uppeal 1 
% : ‘ L J “aden ; : LP Peaier 
from, uniess bond and security be given tor that purpo S sper ] 
} ’ - . i i ‘ } hed 
ny the statutes.—J/ ‘ 

> Nena -When the garnishm | l, the pl tiff therein ca; 

1 ] ’ = ‘a Can 
not, DY merei nin in a ) ( y r ¢ tS Only, and 
roe | 1 * 3 . alg 
notilying the trinshee there I e ¢ of such ord or 
+ +} 1 rt ] ] : 
prevent the defendant from ob id ifo id it for } 
demand against the garnish« ] 4 
1. Site: wi) do s ] 8 ¢ < 
my } 4 ? ° ° - 
shee.—The pendency of such an appeal from a decree dissolving 
the garnishment, does not require another court, in which the defend. 
ant 1S suing the garnisnee, to stav pr li rs ag inst him for hi 
oa a ° . , — ° 4 . } ° 1 ’ Als 
protection against Gouple satistaction nent of the judgment will 
+ { +? ° . } {* #1 . 1S } . | = 
protect the garnishee from further hability, though the order or leeres 
d nVIng th rarn nent b V is rev I 34 
GIFT. 
See H xp AND Wirr, 2 
+] , ay ART . >] 
GUARDIAN AND WARD. 

1 Gu ly -— An annual gi 
] r 4 , } : 4] ] . 
tlement passing a id allowi he rdian s a uunts, and aseertai 
ing the balance due the ward, is not a] toa bill filed by the ward 
aftar attamnine 1 scupet + ] ! ‘ s° 4) — ; 
aiter attaining majority, to COMpei a settiement ot the laraulanship 
V sv. D @, DD- 

2. Guar P d siti . .—Neither the 
guardian, nor his s , can avoid a tl or final t 
the guardianship, because t ird was no 

P but t} Fe 
Lei ut to ward li i ) 

BR CD n ) \ n 
0 her S ut han th 10 ) l h 
hi yly yand cr is unau W 
t iwita L mn sion, ¢ 1a ) Lis 
tile 1a \ Oniy Gor ) at the war ite. 

4. Sun?.—lf the ward does not ratify an unauthorized loan. neith r purity 
C send +; M4 . : + et stile 3 “The 
of intention in making it, nor d nee al xd faith in endeavoring 
) ) V Li los th reb ", Will ¢ b rive th Ubi li in fro) l hability.—/ , 

0. G ) fled t \ lian is entitled to credit 

] yy - } ° | 7 
only for moneys actually ex led, o ssaries furnished the ward 
the : being on the guar n to su t his claim for credits, by 
evidence of a character \ i ad s } his action, if he were 


ung the ward in an action 
HOMESTEAD. 

See EXEM rion 
HOMICIDE. 


HUSBAND AND WIFE. 


1, Eyuitab tute; what —A | y to a married woman under 
: | 


the provisions of her fathers will, dire ! t t the amount **shai 








go into the hands of a trust *her use and behoof, and no other,” 
manifests a clear intention to vest in her an equitable estate; an 
where the trustee purchases lands, it i is duty to take a conveyance 
on the same trusts; and he having done so,a marriage settlement en- 


tered into by the wil * alter the h ba 's de ith upon the eve of a 
second marriage, can not alter her estate as to such lands, whatever 
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HUSBAND AND WIFE—Continued. ; ‘ 
effect it might have on after acquired property; and the wife may bind 
such estate by her contracts, notwithstanding her coverture and: the 
terms of the marriage settlement.—Spraqgue v. Shields, 428, 

9. Eyuituble separate estate; what ereates.—A gift by the husband to the 
wife, of property, real or personal, creates in the wife an equitable , 
separate estate, ant l property thus acquired is not within the operation 
of statutory or constitutio mal provisions which create the separate 
estate. —J/elmetay v. Frank, 67. 

° Sane; incidents of.—An incident of an « = ap able separate estate is the 
power of the wife to alienate or charge it, as if she were a femme sole, 
unless restrained by the instrument cr¢ ti ng it. She may mortgage 
it as security for her own debt, or that of the husband. —Ib. 67. 

{. Statutory estate of married woman; power to concey.—The wife’s ca- 
pacity to convey her statutory estate is no greater in equity, than at 
law; and by the uniform decisions of this court she can not mortgage 
it, whether alone or jointly with her husband; and if she attempts to 





do so, no title passes thereby. Lehman, Durr & Co. v. Garrett, 391. 
5, Vortaay of stat ttory ¢ ‘ of wifi a ow Jur void: when husband 
hy 30 aa i ( “ey jis ‘Te- fate on i fe’s death intes- 
ste Wl he wife ith the husband's : ' ‘hases 
tale. Where the wile, with the husband s concurrence. purchases 


and partly pays for land, and they procure a third person to ad- 
vance the amount of the deferred payment, which is paid by the 
wife to the vendor, who conveys to her in terms creating a statutory 
estate, husband and wi mising at the time to execute a mortgage 
on such lands to secure th / nder, and they afterwards execute a note 
and mortgage pursuant to the agreement, the instrument containing 
the statutory words ‘‘grant, bargain and sell,’’ and also covenants to 
‘warrant and defend the title’’ against the ‘‘lawful claims of all per- 
sons,’—such mortgage is void as to the wife, and can not prejudice 
her or her heirs; but its covenants estop the husband from denying 
its validity; and upon the wife’s death intestate, the husband surviv- 
ing, the mortgage will have the effect to pass his life-estate.—Chap- 








nun v. «A am, 108, 
bo, Li [ paw fi *s st tut rest ; > aries: effeet of a dmissions 
by hus d.—<Acts or admissions of the Hoe shai d will not prevent or 


remove the bar of the statute of limitations, as to the remedy against 
the statutory es tate « f the wife, for articles of comfort and support of 


the household. - ev. Campbell, 12. 

7. Same: 2 ‘essarics, in the am ng of the stutute.—Under the 
statute in eens in the year 1863, the tutory estate of the wife was 
not liable except for food, raiment, habitation, medical assistance, 
and medicine, ‘essaries for which he husband would be responsi- 


ble at commou law, though supplie d without his knowledge or con- 
sent.—Jh. 12. 





8. Sune.—A smoke-house, carriage-house. and fencing, are not necessa- 
ries within the meaning of » statute. —J/, 12. 

9, Leyal title to persoi taken r l ij ment of debts due the 
wise, i? mn vests.—The husban authority to accept property 
in payment of debts due the stat estate of the wife; and if he 








does so, intending the transaction for the wife’s benefit, without taking 
title to himse If, though without expressly t tking g title to the wife, the 
legal title to the property, if it be personal, of necessity vests in the 
wife, and the husband’s mortgage can not divest it.—ZEvans v. Eng- 
ish, 416. 

10. Leyal title to property acquired by hushand’s exe hange of wife's prop- 





erly, where statutory mod of conveyance is not Followed; in whom 
vests.—Our statutes presc ribe the ‘only mode in which the statutory 


estate of the wife may be conveyed; and if the husband exchanges a 


portion of the wife’s statutory estate for other property, the wife’s 
property not having been conveyed in the statutory mode, the lega} 
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title to the property a ired by 

and his mostgagee, under circum 

chaser for value, without notice l to ottins  ameteed 
wife’s equities to the exchanged property.—//. 416. iii 


that he ha 
P “1 1: , ; 

ment, with a like amount of his own, in ce r 
’ Will 





purchased, and that the wife w en | to one-h f 





the money ri rhtfully | ongead to the w 


to a recovery; if her 


proved by those who co 





Dower. 
INDICTMENT, 
See CRIMINAL LAW 
INSURANCE. 


1. Contract of 





























INSPECTION O] 


~ \ ) 


JUDGMENT AN 


l. Judament : w 
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‘ance Company had tl ight to decline acceptance of 
0 1 . no contract being made by 
10 power t ‘é any contract; and herein 
ym those Ww re an having authority to make 
Y , m yrne io approval of his princi- 
it is held tl in fean not withhold his ap- 


m until the proposal of B for life insurance was 


mere Dt iratory to or initiatory of a contract, and was 


yroposal; no other duty 


any than to return, on 
} 


] 
i 
! 
I 


ry him.—J>. 163. 
] 


ry piano and music 


al ry B cl i { l n yr riven 
\ policy taken out 

t lo by fire, describi iy the property as ‘*their own or 
ll, in the absence of evid ice to the contrary, cover a 
them for sale or it: but oral evidence is admissible 
ds were intended to be, and were insured under the 


1e@ po1ey. 0 U0. 4 » oto 


ee to sho ents of.—In action against 


‘or money had and received, by one who claimed that his 


vered by the policies of insurance, the amount of which 


had collected, secondary evidence may be given of the 





sof t ] licies, where they have been cancelled, 


te 3 rn, t do ot forfeit.—One who 
ing his own and other goods stored with him, 
itof the policy on the happening of the loss, 
1 by the owner of such goods for his share of 
money, lecause such owner never requested any insur- 
Lot know ut it was taken out until after the loss, and 
ts of the warehouseman 


rexpre yr otherwise. the a 
the policy. before the payment of the loss.—J). 363. 

| holds the amount colleeted as trustee 

! as those held in his own right, 

y make prool o | f the goods of other persons, 

nm coods being more than the amount of the policy, 

Lin full, will not prejudice the rights of such per- 


in | ‘laim to have the lo of his own goods first made 


befor yners of the other goods can 


D DECREE. 
hen not evidence.—A judgment against the executor ona 


cause of action a rainst the testator, is no evidence of the existence of 


in lebtedness 


vised or des 


as against the heir or devisee, on bill to subject lands de- 
‘ended: but the rule is otherwise, where the devisee is ex- 


ecutor, and the judgment is against him in his representative capacity; 


for on ret 
proprits. / 


2. Ju lg {: w 


irn of no goods of testator, execution could issue de bonis 


oykin, Ea yr & Cook. Ad vrs 13 
hat arossly irreqular.—Judgment to be levied de Lonis 
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JUDGMENT AND DECREE—Continued. 


_— 


10. 


propriis, in a suit against the executor as such, on a cause of action 
against the testator, is grossly irregular, and is properly amended 
nune pro tune at a subsequent term so as to make it de bonis testatoris - 
and the amendment when made will relate back to the date of the 
original judgment.—J), 472. 

Same; when void.—A sale of the testator’s lands, devised or descended 
levied on and sold as his property, under execution so framed ag tg 
operate only on the executor personally, and issued on a judgment 
against him in his representative capacity, and a deed conveying such 
title as the defendant had as executor in the lands, are utterly inopera- 
tive and void.—Jb. 472. ; 

Judicial sale; when not affect d by reversal of decree under which it is 
made.—The title of a stranger purchasing lands at judicial sale under 
an erroneous judgment or decree, will not be defeated or impaired by 
a subsequent reversal of the decree.—Marks v. Cowles, 299, : 

Same ; when reversal defeats—Where a party to the decree purchases 
under an erroneous judgment or decree in his own favor, he acquires 
a defeasible title only, which fails upon a subsequent reversal of such 
judgment or decree.—J/5. 299. 

Same.—The assignee of one who purchased under an erroneous decree 
in his own favor, stands in the shoes of his vendor, and a subsequent 
reversal defeats his title also; and the judgment*or decree being the 
foundation of the title, the assignee or vendee of such purchaser ig 
bound to take notice of it, and therefore not entitled to protection as 
a bona fide purchaser, for value without notice.—Jb. 299. 

Purchaser at judicial sale ; when not bound by.—In general a purchaser 
at judicial sale is bound, though he takes nothing thereby; but the 
rule is subject to the exception that no one will be bound, if the sale 
is absolutely void.— Boykin v. Cook, 472. 

Same.—The plaintiff in a judgment against the executors, in their rep- 
resentative capacity, who causes execution issued thereon and operat- 
ing only against them personally, to be levied on lands of the testator, 
devised or descended, and sold as such, bidding the full amount of 
his judgment, and receiving a conveyance of all the interest the execn- 
tors had as such in the lands—does not thereby satisfy the debt, the 
sale and conveyance being void, and he not actually realizing anything 
at the sale.—J6. 472. 

ubmission for decision in vacution ; construed.—A bill of exceptions 
was reserved to the ruling of the probate judge on a contest of the 
election for county solicitor, and an appeal taken from this judgment 
to the Cireuit Court, where the cause was submitted, by consent, to 
the circuit judge for decision in vacation, with the stipulation that the 
decision “be made in eight weeks and entered up as of the present 
term,”—held : The terms of the submission were satisfied, if the judge 
reduced his decision and judgment to writing, within the prescribed 
period, so that it could be entered of record at a future day ; and the 
judgment was valid, though not filed with the clerk and entered of 
record until the succeeding term, and after the expiration of the 
judge’s official term.—J1mil v. Gibson, 261. 

Correction of judgment, nunc pro tune.—Our statute of amendments 
does not apply to criminal cases; but the inherent common law power 
of the courts to correct clerical misprisions, where its records furnish 
proper basis therefor, extends to criminal as well as civil cases. It 
is the duty of the clerk to tax costs and make a memorandum thereof, 
and such memorandum, when made during the term, become a quasi 
record, which authorizes the correction nune pro tunc, at a succeeding 
term, of a judgment rendered at a former term, which left blank the 
number of days hard labor to which the defendant was sentenced. 
Ex part Jones, 399. 
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JUDGMENT AND DECREE—Continued. 





11. Execution on decree in chanecry; when erroneous.—A decree in a fore- 
closure suit, on bill to enforce avendor’s lien, ascertaining the amount 
of indebtedness, has the force and effect of a judgment; but execution 
can not issue until after sale and confirmation and decree ascertaining 

the balance due.— Wi ston v. Browning’, 80. 
’ . gucdagin tof: li not be reversed for er- 

0 urver.—A judgment rendered by the City Court 
of Selma, the presi lin y j idg » determi ling be th law and fact, as re- 
hen a jury is waived, will not be reversed, merely because of 
erroneous rulings on demurrer to defective counts of the complaint 

‘ourt, if there is one good count, and 


the judgment is right on all the evidence, which is fully set out in the 


l 
ecord, Weyer v. W. U. Tel. Co. 159. 
] / ( 2. 2nOt be corrected oj tered by lower court, —A 


firmed julyn 
jedgme nt of the Tae ¢ court affirmed on appeal, is merged in the 


j vi ” 


quired 
filed on appeal from a Justice’s ( 
+] 


judgment of this court, and can not be aliere 1d by the lower court; nor 
by this court, after the expiration of the term at which it was ren- 


dered. —MecArthur v. Dane, 539. 

14. Damages aq L she for fail tn ay over money ; what motion 
sufficient to support kyment for.— v he statute prescribes the damages 
recoverable of a sheriff in ; a summary proceeding for failure to pay 


over money collected on execution; and if the motion sets forth the 

facts with suflicient certainty, itis in effect a motion for damages also, 
and will support a ju ds rment awn rang t them.—J), 539. 

1. Redemption; confess uipinre f, ot ¢ le to defeat.—Our statutes 
prohibit t the use of a confessed judgment to a purchaser, who is resist- 
ing redemption of the debtor’s property sold under judicial process, 
as well as to a crediter who is seeking to redeem it.—V. VM. Ins. Co. 


Sl » 2dd- 


JUDGE. 
See ConstTiTuTIONAL Law, 8 
JUROR AND JURY. 


See CriminaL Law. 


JUSTICE OF THE PEACE 
1. Writ of seizure; wi justice nuty issue.—A justice of the peace, after 
exacting proper a 1d bond in a detinue suit, has jurisdiction, 
dependent upon the value of the property, to issue a writ of seizure. 

ee aaa 


t; how tried.—Appeals from justice’s judg- 
vccording to aya and justice, and 


ments are to be tried on appea 
is not subject to technical rules of 


the declaration filed on appeal, 
pleading, and is sutlic if it shows in gener: ale merge due, ora 
» performed, and a breach thereofi—W’. U. Tel. Co. v. 





contract to b 
Vever, 159. 


LANDLORD AND TENANT. 

l. Landlord and te t; what crettes tion of. —An agreement between 
by one oceupies and cultivates the joint 
state, contra ‘ting to pay tl ther a stipulate dd rent for his portion, 
creates the relation of landlord and tenant between them, eth its 

usual rights ai nd cider its. —Hrens v. Hnglish, 416. 
2. Lundlord’s li ” ne ° hat ( Sry under act of Vurch Sth, 
iS*1.—The statute of March 8th, 1871, (prior to its amendment, 7 2467 
of Code) giving the landlord a lien for advances, &e., required that 
should be made by the landlord himself, and for the 
he cultivation of the rented lands for the eur- 


two tenants in common, whet 


the advances 
purpose of aj li mm int 


14 











650 INDEX. 
LANDLORD AND TENANT— Continued. 
rent ye ar; if the advances were not tl ude, and for the specified 
purpose, the statutory did not: ich as to such ticular items 
oli 4] j ‘ , ern 
€. ¢. as W the | a ( his ren ( ad Previons 
year l re-rented { in ay nent that 
amount of ba r t { { } 
. : a hh. 
3. al , Z ra ry mae ‘ / In 
trovel tne m ( Laete ( ! ero 
, , . } 
a ery trom cdepended wu 1 ha 
mos van it un must make th: ne meas. 
re or | tas to in \ he advances, aS would hy 
! the lan e te its; mere proof that 
in ‘ ! i 1 ly wing the amount 
\ : ) & Bro V 
, P 
\ ( 
LEGA¢ } ° 
Ni \\ 
L! GIs \ a R 
See Co | 
Ll N 
Sea A y 1, 5 
t ) »>AND |] 
\ ”) \ ID ] ( \ 
LIMITATIONS—STATUTE 
l. Vendor's if t In the absence of any 
isreeinent to the contrar ] lo uins a lien on lands for the 
inpaid pureha noney,. tho } le an absolute conveyance 
| onde. onl wit ‘ m; and the fact that the 
del leeal « nd ! | ite of limitations, 
) my e en ( f equity. ‘ a 
0. 
See KMiecrmMenr. 
PLEADING AND Pracri 3 
LOTTERY. 
1. j » 2 { { a i 
) } he char r of i i kaloosa Sei tific ind Art 
A rv $ ppro | i ( istru od, a id the 
con S ] Isy if ) i f \ i tl numer 
or « , wh noney or its 
‘ 177. 
MANDAMUS. 
lL. Wirn? ( { i - 
oj ° ‘| he A litor 1 a} ib] Cc ¢ i al S account 
or on > year, has noa ith rity to 1 an account etiled and cer 
tified by his predecesssor in a former year, embracing in the last ae- 
count items which should have been included in the former, and then 
hy certifying such re-stated account, make it presumptive or prima 
‘ve evidence of its correctness; but where it is not averred that the 
Auditor has certified. or will attempt to certify, as correct, items 
brought forward from the settlement had in a former fiscal year with 
his predecessor, or that suit has been broucht or threatened to be 
broneht, ch : Iteration of the a count work no harm to the officer; 
ind mple yt edly in defense of t, if broueht, he is not 
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nal l 
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e 
ervalit. CX b corpo " 
competent him f, and cue « 
for that purpose, his neghgence or mistakes 
the negligence or mistakes of the corpora 
Swe Pe i . De) t. 
MORTGAGE. 
] Vo j 
nast dt salwavs a 
: 1 
t th ( ‘ ’ ‘ 
‘ tt } «A V 
Med £OS 





to Keep i bod 
} 
) Wor ¢ 
1 een wor i i } 
co" re fn ( | 
Cl cl .. W ! 
oO in l I I ' 
2 
) 
) ( ? 
cum) | to 
pressty 
: ,* 
which 1s ¢ t 1 i ! 
“4 = 
title to the 1 ed fi 
} “tf ] , ; 1 y ‘ 
the morte@nge ve yr duly reco ( H ir 
" 
on execution against the ven 


also bound by the estoppel 

5, Altorney’s { j 
the mortgage, that the mortgagor, in addi 
pay to the mortgagee attorney's 
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r to strike out such dis 


0 a Where the 


t would be detrimental 





1 | of 1ex cutive de- 
Pab interests are not 
torney, to iuspect 
in t \ wiitor s office : 
\ I } 3 if i 
De 
rt tl proper reme ly, 
a person, alleged to be 
yy such court or magis- 
oO nts, 
| exercise due 
en ot the ir fellow- 
’ of care 
e beer d, it is 
ing f negli- 
\ j ('a. HSA 
Whoever exercises 
loves or servants, though 
makes him their fellow- 


| though he be ever so 
xercised in selecting him 
in seleeting employes, are 


ion, for which it must an- 


iebt, t iwouch 
mortvage 


» parties and privies is as 


CoOUSsLaerail Ss -/ iriver wv, 
\ , 
Oo}. A mortgage 
] ] serch 
nt | » the privileges con- 


of the failure of the pro- 


x, Which the law re quires him 


As be- 


privies. a morteage to 


ad oT 


vy to be contrac ted, is 


as to subsequent purchasers 


; 


sorte, CHE: 
\ ec} he ve ndor had en- 
»a third person, and ex- 
rivagee to pay § ich de It, 
require l, subordinates his 
» che nying its validity ; and 


haser of the lands at a sale 


ieceeds to his rights, and 7s 


ortyage.—A stipulation in 
. + . ‘ 
tion to legal interest, shall 


incurred in collecting the debt, 
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MORTGAG E— Continued. 


will not render the agreé 
can be collected, thoug 
Vunter & Faber ve. 1 » 492 








6. Mortgage of homestead, an whi 
mortgage or other conveyan 
does not join, is void only as to 
braces lands of gredter quantity 
as defined by the constitution 2 
quantity, passes to the grantee. 

7. Mortgage of statutory estat j 
tvte.—Where the wife, with 
and partly pays for land, 
vance the Amount of the det 
wife to the vendor, who con 
estate, husband and wife pr 
on such lands to secure the ler 
and mortga e pursuant to th 
the statutory words ‘ unt, | 
‘warrant and defend the title 
on uch mortgage i \ 
her or her heirs; bu tS cove 

s validity; and upon the wif 
ing, the mor age Wl h ¥ ¢ I 
. , 105 

oS. Equit f j ( 
estate er of tl W 
Jom 3 t ned 
mortgages it as security | 
Helmetag v. Fi O7 

9. St tory est 0 ( 
pacity to convey her stat 


and 
whet! | 

, no ti py 
Mortguge of homestead. 
and conveys, as 
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NEGLIGENCE. 

1 Contrilutory ie lige WCC Ss doclrine of discu ‘sed. The doctrine that one 
who has contributed proximately to the injury can not recover dam- 
ages therefor, is now too firmly rooted in our jurisprudence to be open 
to further controversy; it rests not on the idea that ene wrong sets off 
the other, or that one justifies the other, but on the broader ground, 
that when the negligence of the plaintiff has contributed proximately 
to the injury, the damage is considered ‘of his own causing, and it is 
difficult, if not impossible, to determine the quantum of injury which 
resulted from that defendant's tortious or negligent conduct.—M. & 
C. R. R. Co. v. Cope lund, 376. 

7 N qligence ; what fires charge of. on railroad company.—The failure 
to ring the bell or blow the whistle on the starting of the train, as 

required by the statute, fixes the charge of negligence on a railroad 
company; and any one injured thereby may recover damages for the 
injury, unless his own negligence or fault has disabled him from mak- 
ing complaint. Ib. 376. 
Contri! ulory neglige nee 3 wiat will de fee t recove ry. —Plaintiff’s intes- 
tate got off a passenger train of defendant, which had just arrived in 
a small incorporated town, and attempted to erawl between two cars 
of a freight train standing on a side track, with locomotive attached 
and steam up, ready to start, which stood between him and the depot. 
Those in charge of the freight train did not see him, and backed it 
without giving proper signals, just as he got between the cars,—held : 
The conduct of the deceased can not be classed less than negligence, 
bordering on recklessness, and contributed proximately to his death, 
and his personal representative can not recover, though defendant 
was negligent in not giving proper signals before its train started—the 
injury not having been inflicted wantonly or intentionally.—Jb. 376. 





See Master anp Servant, 1, 2. 


NEW TRIAL. 
I, Ne w trial. The Supreme Court has no power tc 
Rash v. Stute, 89. 


NOTARY. 
See Drrps, 12. 


NON-CLAIM, STATUTE OF. 

1, Cluims against insolvent estate ; statutes concerning filing of, construed, 
The purpose and object of the statute requiring the filing of claims 
against an insolvent estate, are complied with, when a statement of a 
claim is filed, which, when taken in connection with the affidavit ac- 
companying it, fairly discloses an existing liability preferred against 
the estate. Thornton v. Moore, 347. 

2. Defenses, what con not be made, if not presented within tirelre months. 
Where no objection to the merits of a claim, duly filed against an 
insolvent estate, is made within twelve months after the declaration of 
insolvency, all defenses existing or occurring within that period, are 
barred; but matters subsequently occurring, which are a valid bar to 
the demand, or which deprive the creditor, in equity and good con- 
science, of all right to share in the fund, may be made available at 
any time before rendition of final decree, declaring the amount of the 
claim and the rateable proportion of assets to which the claimant is 
entitled. —J/b. 347. 

3. Same; mode of objection.—The proper mode of objecting to a plea, 
filed more than twelve months after the declaration of insolvency, 
seeking to make available against a claim matters of defense arising 
within that time, is a motion to strike from the files.—Jb. 347. 

4, Defective verification; when anenduble—An insuflicient verification to 


grant a new trial. 
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PARTNERSHIP— Continued. 
vegetables and like commodities, is a commercial partnership; each 
me mmber of whie h hi iS the rig ht to draw, a cept, or endorse bills of ex- 
change in the firm name, and bind the partnership, as to third per- 
sons, dealing fairly and in good faith, as to matters usually incident 
to the busine $8; an lit is immater in such a case, as to a person 
thus dealing with one of the partners, that the other was not informed 
of the transaction, and repudiated it as soon as it came to his knowl- 
edve. 1} ere. Ss Ons & Co. 145. 

2, Bill to establish Line - ah ol m teujnubie.—A bill will not 
be entertained to est bli h a partnership between two persons, settle 
its dealings, and declare one of them trustee for the benefit of the 
other as to purchases of real estate, when more than twenty years 
have elapsed since the accrual of the right, before suit brought, dur- 
ing all of which period the defendant denied and disregarded the 
rights of the other alleged partner; and the fact that the partners were 
brothers, complainant bein: ‘vse to litigation, and on th at account 
failing to i in time, will not alter the case. Phillippi v. Phil- 


lippt, tl 
PARTIES. 


See Ciancery, and Piraping anp 


PAYMENT. 

l. Receipt; when will vot anount to satisfuction,—A receipt in full, on 
payment of a less sum than was actually due by the sheriff, on a judg- 
ment against him and his sureties, for his failure to pay over money 
collected on execution, will not prevent the issue of execution after- 
wards to collect the statutory damages, where the plaintiff in the judg- 


ment was ign rant of his right to : any damages, at the time the receipt 
was given; in that event, the receipt will only operate as satisfaction 
10 tanto, Ve Arthur v. Dane, 589. 

2. Payne of ii en orice lo fia < shen tele i com any is not 


or.—An impostor at Cincinnati, sent a di spat ch in the name of 
b., over de fe ndant’s line, to ©. at Selma, Alabama, requesting.C. to 
end a telegraphic money order to B.at Cincinnati. C. thereupon 
purchased of def ndant, at Selma, a telegraphic money order payable 
i, and defendant paid the money there to the im- 
*postor, who was the sender of the message,—heli/: 
1. Where there is nothing to create suspicion in the minds of the 
ents of the telegraph company, it is the duty of the party of whom 
e request is made to remit the money, to ascertain for himself 
whether he who mak« the r¢ quest, i the person he pi -ofesses to be. 
2. Inthe absenee of anything eenerating suspic ion, the telegraph 
company has no right to refuse payment of the money to him in reply 
to whose message it was sent; and is not liable for a payment made 
wint fide to such person, though it turns out that he was an impostor. 





to B. at C nei 


n° 
a 


W. U. Tel. Co.v. Meyer, 158 

7 , mY . . » 
Payment; what tt amount to.—The renewal of the evidence of a 

debt secured by mortgage, is not a payment; nor does it impair the 

lien of the morten il a OT 


See Tenner. 


VeENDoR AND PurRCHASER 


PENALTIES, 

& Imposition of pi nalty: when not or on of chart red rights. —W here 
a law, when a corporation is formed, or which it afterwards accepted, 
exacts certain duties of it, a subsequent statute imposing a penalty, 
where none existed before, for a failure to perform such duties, does 
not impair any corporate right or otherwise violate the constitution, 
M. & M. Ry Co.v. Steiner, McGehee & Co. 559, 
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PERJURY. 


PLE 


1. 


9 
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See Criminat Law. 


ADING AND PRACTICE. 


I. CompLaint. 


Wh if complaint discloses subst Tal lea ‘sé of action. —A receipt given 
by the husband to his wife, acknowledging that he had received from 
her a certain amount of money, for investment, with a like amount of 
his own, in certain exchange which he purchased, and that the wife 
was entitled to one-half of the proceeds when sold,—is not a contract 
between husband and wife, within the meaning of the statute forbid. 
ding their contracting with each other; and a complaint by the wife's 
administrator against the husband’s personal representative, claimine 
a sum certain as due according to such receipt, which is set forth, dis. 
closes a substantial cause of action.—J/aynie v. Miller, 62. 

Case; what counts are in.—A count seeking recovery for personal in- 
juries, occasioned by falling in a ditch dug by defendant in the public 
highway, and averring that the injury was suffered and caused by the 
gross negligence of defendant in cutting the ditch and leaving it ex. 
posed, without proper safeguards, &c., is in case; and so also, is q 
like count, which alleged a duty of defendant to furnish bridges, bar- 
ricades, or other usual means, to protect the public from injury, 
which defendant failed to provide, and that plaintiff suffered the in- 
jury by reason of the gross negligence of defendant, in cutting the 
ditch and leaving-it exposed, without using proper precautions to 
guard the public, &e.—S. & N. A. Le. LR. Co. v. Chtppell, 527. 


II. Peas. 


Plea; what bad.—A plea professing to answer the whole declaration or 
complaint, is bad on demurrer, if it answers part only.—Galbreath o. 
Cole, 139. 

Same.—A count for “goods sold and delivered” covers a sale, at a stip- 
ulated price for cash, or on acredit which had expired before suit was 
brought; and as the statute of limitations of three years, applies only 
to open accounts, where some term of the contract is not settled by 
the parties, the plea, when interposed to a demand for “yoods sold 
und delivered.” is bad on demurrer, unless it states that the demand 
was an open account.—J), 139. 

Plea of misnomer; effect of failure to present.—Misnomer of a party, 
if not pleaded, is waived, and when it is necessary to plead the judg- 
ment, the real party may connect himself with it, by averment of his 
proper name,—a garnishee can not abate the proceedings against him 
for want of correspondence between the name of the plaintiff in the 
garnishment and in the judgment.—Lehman, Durr & Co. v. War- 
ner, 455. 

Plea of tender; what insufficient.—Where the purchaser of lands con- 
veyed under the mortgage sale, brings ejectment against the mortga- 
gor, the latter’s plea that, before suit was brought, and within the 
time prescribed by statute, he tendered the amount required to re- 


deem,—the plea not being accompanied by deposit with the clerk of 


the amount tendered—presents no defense to the action, and should 
he rejected, on motion.—Alexander v. Caldwell, 543. 

Plea; whut dispenses with proof of paper title—A mortgagor in posses: 
sion, pleading in bar of ejectment, by one claiming under a purchaser 
at the mortgage sale, that after the sale he became tenant of the pur 
chaser, and made him the proper statutory offer and tender for re- 
demption, thereby admits of record that such purchaser then had title, 
and takes upon himself the onus of showing that he redeemed under 
the statute.—-/). 58, 
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ADING AND PRACTICE.—Continued. 


IIT. Revrvor, 


Revivor: within what time must be made.—Under our statutes, revivor 
in favor of or against the legal representative can not be made, if 
moved for after eighteen months from the occurrence of the event 
which renders it necessary; and the same rule applies where revivor 
is sought in the name of a succeeding administrator, or other succes- 
sor in the right to sue or be sued, in place of one removed, as where 
revivor is made necessary by the death of a party.—Brown v. Tutwi- 
ler, $72. 

Same.—The fact that the suit was brought by an administratrix, on a 
contract made with her as such, and that revivor was sought in the 
name of the succeeding atministrator upon her removal, within eight- 
een months after it was made known to the court, though a longer pe- 
riod had elapsed since the removal was made, does not alter the rule. 
Ib. 372. 

IV. Gewneran Practice. 

Rebutting ecamination; discretion of lower court as to.—The general 
rule, that a rebutting examination must be confined to the matters of 
the cross-examination, is not inflexible, but may be varied in the dis- 
cretion of the presiding judge, according to the circumstances of the 
particular case, and the appellate court will not interfere with the ex- 
ercise of such discretion, unless it be very clear that the party com- 
plaining has been injured.— Wagner v. Simmons & Co., 144. 

Sume.—The mere repetition in rebuttal, of facts stated by the witness 
on his original examination, does not injure the party against whom 
his deposition was taken, and is not ground for reversal.—Jb. 144. 
Re-examination of witness; when not error to refuse.—The re-examina- 
tion of a witness, at the instance of a party who has already intro- 
duced and examined him, that he may repeat his testimony, rests within 
the discretion of the primary court, and the exercise of that discretion 
is not revisable.— Newbrick & Bros. v. Dugan, 251. 

Introduction of evidence; what ruling as to, not revisable.—It rests 
within the sound discretion of the court, to allow a party to introduce 
further evidence, even after the close of the argument; and the exer- 
cise of that discretion is not revisable.—Carter v. Wilson, 434. 

Charge; when properly refused.—The court is not bound to modify or 
reform instructions requested; and if asked in terms which may mis- 
lead, or require explanation or modification, they may be refused. 
Ladd v. Dubroca, 251. 

Lost instrument; rule as to proof of contents.—As a general rule, 
where the loss of a written instrument is sought to be proved, its loss 
should be shown, before allowing evidence of its contents; but it rests 
in the sound discretion of the lower court to modify, or change, the 
rule in a particular case.—Conoly v. Gayle, 116. 

Order of intro lucing evidence, ruling as to; what not erroneous.—Pro- 
ponent was a witness, as to the loss of the will, and contestant, on 
cross-examination, exhibited a copy of a bill in chancery, filed and 
verified by her prior to that time, which she made affidavit to, know- 
ing it averred that decedent died intestate. By agreement of counsel, 
it was expressly understood that this copy was to be read in evidence, 
but contestant declined to do this, until proponent closed her eyi- 
dence; and thereupon the court, at proponent’s instance, required the 
copy to be read then,—e/ld: not error.—ZJ), 116. 


PRINCIPAL. 


See Screry. 
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RAILROADS. 


-1, 


9 


oe 


9 
O-6e 


4, 


6. 


Case adhered to.—The court adheres to its decision in State, er rel 
Harrell, v. Mobile anil Mo fgome) / Railw y Company, 59 Ala. 395 
that the second section of the act of April 19th, 187 1 which provides 
that Tailroad companies ‘‘may for the transportation of local freight 
demand and receive not exceeding fifty per cent. more than the rate 
charged for the transportation of the same description of freight, over 
the whole line of iis*road,’’—does not authorize the addition of fifty 

per cent. on the charge over the whole road, irrespective of the dis. 

tance the freight may be carried, but only an additional fifty per cant 
more per mile, for the distance local freight is carried, than the per 

mile rate charged on goods carried over the whole line.—M. & M. R 

Co. v. Steiner, MeGehee & Co., 559. 


Act of April 19th, 187 3, construer —The rate on freight ‘‘carried over 
the whole line of its rovd,” which furnishes the basis for the additional 


fifty per cent. allowed by that act, for the transportation of ‘local 
freight,’’ is the rate charged on freight taken on at o-.e terminus and 
discharged at the other; and not ther ite for freight brought from or 
carried to a point beyond the termini of the road.—Jh. 559. 

Same.—The rate which furnishes the basis on which local freight 
charges must be graduated, is the rate prevailing at the time of the 
shipment; and rates at any particular time in the past furnish no reli- 
able guide for ascertaining present rates.—Jb. 559. 

Corpor ition formed under act to constitute the purchasers of a railroad, 
&c., a body corporate; rights and powers of—When the purchasers of 
a railroad form a corporation under the provisions of the statute—act 
‘¢to constitute the purchasers of any railroad heretofore sold under 
authority of any law of this State, a body corporate and politic,” ap- 
proved D -cember 1th, 1873, and amended March 20th, 1875—the 
new corporation succeeds to the franchises, faculties and powers of 
the old corporation precisely as surrendered or lost; though as to 
ownership of property and liabilities, it is a new corporation.—Ib. 559, 

Effect of acceptence of restrictions on corporate power not embodied in 
charter.—lIf a railroad corporation, though originally chartered with- 

out restrictions as to the right to fix tolls, accepts a limitation or re 

strictions of such powers, on a valuable consi leration—e. q., a8 one 

of the conditions on which it receives aid from the State—such lim- 
itation inheres in its organic law, precisely as if originally incorporated 
therein; and a new corporation, formed by those purchasing its prop- 
erty, &c., under our statutes, succeeding only to the rights of the old, 
is bound by such limitations.—Jb. 559. 

Imposition of pt valty; when not invasion of harvtered rights. —Where 
a law, when a corporation is formed, or which it afterwards accepted, 
exacts certain duties of it, a subsequent statute imposing a penalty, 
where none existed before, for a failure to perform such duties, does 
not impair any corporate right or otherwise violate the constitution. 

VY. & ¥V. Ry Co.t. S ime, Vi frehee & Co. 559 

Voluntary payment ; what not.—The nature of the business considered, 
the shipper does not stand on equal terms with the carrier, in con- 
tracting for charges for transportation; and if the shipper pays the 
rates established in violation of law by the carrier, rather than forego 
services, such payment is not voluntary, in the legal sense, and the 
shipper may maintain his action for money had and received, to re- 
cover back the illegal charge.—Jb. 559. 

Consiitution of 1868; effect of, as to power to amend charter.—The act 
to constitute the purchasers of any railroad, &c., a body politic and 
corporate, having been enacted since article 13 of the constitution of 
1868 became operative, and it, and similar provisions in the present 
constitution providing that the general laws, under which corporations 
may be framed, may be amended, altered or repealed, corporations 
thus formed are subject to legislative control.—J0. 559. 
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| RAILROADS—Continued. 
9, Act of April 19th, 1 ; penal imposed by, not repealed.—The pen- 
yy ~ alties imposed by act of April 19th, ‘1873. are he repealed by the 
8 provision ms of the ‘act t prevent excessive ¢ harges by caieeiaal com- 
t, panies, approve | Mar h l7 h, LSio.— lb. d55 ), 
e 10. Effect of act repeating ‘act to furnish the aid and credit of the State 
of Alabuma, for the purpose of expediting construction of railroads 
y within the State.’—The repeal of the act under which the aid and 
credit of the State were extended to railroads, upon the conditions 
therein recited, does not have to release them from the re- 
straints imposed by th ith section of that act as to tolls and 
1d Montgomery Railroad Com- 
pany, to whose rights ¢ appellant succeeded, from the restrictions 
r imposed by section eight of the special act, under which the Mobile 
al and Montgomery Railroad Com ied State aid.—Jh, 559. 
al | 11. Negligence; whit fires jefe id compuny.—The failure 
d to ring the bell or blow whist] 1 the starting of the train, as 
or required by the statute, fixes the charge of negligence on a railroad 
ht 


charges; nor to reiease the wd 


company: and any one 1 red t eby y recover damages for the 





| injury, Uniess his own neg or fa as disabled him from mak- 
he ing compilaint.— WL & OC. RR. Co. v. C land. 376. 
i 12. Contrilutory negli ; t vu t recovery.—Plaintiff’s intes- 


s 


tate got off a passenger train of defendant, which had just arrived in 
d, a small a rated town, and attempted to crawl between two cars 

of a freight train standing on a side track, with locomotive attached 
and steam up, ready to start, which stood between him and the depot. 
Those in charge of the freight train did not see him, and backed it 
p without giving proper signals, just as he got between the cars,—held: 
The conduct of the deceased car classed less than negligence, 
bordering on r ssness, and co ted proximately to his death, 
to and his personal representative can not recover, though defendant 
was negligent in not giving proper signals before its train started—the 
injury not having been inflicted intentionally. —Ib. 376. 
h- 13. Corporation; wet duet ‘, m of fellow-servants. 
e A railroad corpo 1 OWes a duty t s employes, to pote due 
eare and diligence in t select 1 appointment of their fellow- 


in 


servants, and is ans for inj ; resulting from its want of care 
or skill, in these respects; though if tl have been observed, it is 
nat responsibl ) one servant, for injuries resulting from the negli- 
pat his fellow-servant.—T7 ys . 8S. & N. A. BR. BR. Co. 564. 
14. Same; d tion of vint effect of. —Whoever exercises 
the pov wer of ar i rand ret remploves or servants, though 
d, his grade of employment as to other matters, makes him their fellow- 
servant, exercises a corporate function: and though he be ever so 
= competent himself, and due care has been exercised in selecting him 
for that purpose, his negligence or mistakes in s electing employes, are 
4 the neg ot we or mistakes of the poration, for which it must an- 
swer.—Ih, 554. 
he RECEIPT. 
ACTION, 
PAYMENT 
RECEIVER 
1. Receirer: » er as to ne Bis ¢ ting, ? ll not he close ly 
of scrutinized -e the mortgagor who agreed, in the mortgage, to 
oe insure the property, pay taxes, and keep it in repair, failed to do so, 
- and was shown to be insolvent, this court will not closely scrutinize 
-" conflicting evidence, as to the value of the mortgaged premises, upon 
which a receiver was appointed.—£ rv. Crampton, 507, 
See CHANCERY, 3. 


ct | 
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REDEMPTION. 


‘. redemption: confessc udqment., not are Te poets 
v/ 4 j ’ € 


f t.—Onr statutes 
agg ; : ; t 

prohibit the use of confessed judgme ‘nt to a purchaser, who is nn 
sisting redemption of the debtor’s property sold under 
cess, as well as to a creditor who is seeking to redeem it.—Mp/ 
Mutuak Tnsuran Co. v. Steele, 258. 


REFERENCE. 


judicial pro- 


ile 


: See Cuancery, 11. 
REGISTER. 
1. Register acting as judye; what record should show.—-When the register 


in chancery assumes the jurisdiction conferred by statute, where the 
probate judge is incompetent, the record should affirm: atively show 
the facts which authorize its exercise,—bare recitals in the orders 
made by him, is an irregular mode of disclosing it.—Thornton r, 
Moore, 348. 

2. Same; duties of.—When the judge of probate is a creditor, } having a 
claim filed against an insolvent estate, he becomes incompete nt, not 
only as to that claim, but as to the « ntire administration; and what- 
ever of judicial duty is to be performed in reference to it, must be per: 
formed by the register.—//. 348. 


REMOVAL OF CAUSE, 

1. Removal of suit to Federal Court.—Under the twelfth section of the 
judiciary act of 1789, as also unde r the act of Congress of 1867, a suit 
could not be removed from the State to the Federal court unless all 
the parties on one side are residents, and all on the other side non 
residents of the State in whose court the suit is brought— Ex part 
(rrimball, 598, 

2. Sane.—Whether the act of Coneress of July 27th, 1866, as to the re 
moval of suits from State to Federal courts, is repealed by the later 
act of March 3d, 1875, is not decided: but the court treats the present 
application as though both statutes were in foree.—J). 598. 

3. State court, power and duty of on petition for removreal.—The jurisdic 
tion of the State court is not inso fit ‘to ousted by the filing of the pe- 
tition and bond for removal; the court must examine the petition, in 
connection with the cause to which it relates, to determine whether 
the cause and the petitioner's connection with it, entitle him to the 
removal, and it is not until this is ascertained that the jurisdiction of 
the State court ends.—Jh. 598. 

{, Case: what not removrable.—M. died le: - ¢ lands and personé alty here, 
managed by C., trustee, under the will, ith authority to Ps ay over the 
net income of the share of testator’s da i aght ‘r to her, or to her hus- 
band if she married. She married G.,(who resides inNew York,) and 
died domiciled there, intestate and childless. The trust property was 
claimed by Mrs. G,’s brothers and sisters under the will; also by R. 
as Mrs. G.’s administrator, who claimed adversely to them; G. claimed 
the property under the laws of New York. C., the trustee, who re 
sided in Alabama, filed his bill in the State court against G , R., Mrs. 
G.’s administrator, and her brother and sisters, and others for a set- 
tlement of the trust, and for instructions how to dispose of the trust 
estate. G. was the only non-resident, and he made application to 
h: - the cause removed to the Federal court,—he/ld: 

There is no act of Congress which aut thorized the removal. 

: G. can obtain his distributive share of the wife’s personalty, only 
through R., the administrator, who is an indispensable party, and the 
controversy of G. is rot only with him, but also with G.’s other co- 
defendants, who claim adversely both to G. and the administrator, all 
of whom are residents of Alabama except G.; hence the case is not 
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REMOVAL OF CAUSE—Continued. 

‘6a controversy which is wholly between citizens of different States, 
and can be fully determined between them,’’ and can not be removed 
under the act of Congress of 1875, upon the petition of one of several 
defendants; and not being a suit to restrain or enjoin G., and his con- 
troversy being really with G.’s co-defendants mainly, which can not be 
disposed of without their presence, the gause is not removable under 
the act of Congress of 1866.—Jb. 598. +. 


REVIVOR. 


See that title, under PLEADING AND Practice. 


REVIEW—BILL OF. 
See CHANCERY, 6. 


SALE. 
See VENDOR AND PURCHASER. 
TAXES. 


SET-OFF. 

1. Commercial paper; what defenses may be made to—The indorsee of 
commercial paper acquiring it after maturity, or before maturity merely 
as collateral security for a pre-existing debt, takes it subject to all the 
defenses which the maker could prefer against the payee, if he had 
remained the holder; and this right exists as to matters of set-off and 
discount, as well as to defenses affecting the instrument itself.— Pres’ t 
Bank of Mohile v. Poelnitz, 147. 

Set-off; what does not destroy right of.—One of several joint debtors is 
entitled to set-off a debt due to him alone from the common creditor, 
when sued upon the joint debt.—Jh. 147. 

3. Same; when resort cat not be had to equity, to enforce.—A surety on a 
promissory note on which the payee or endorsee brings an action at 
law, can not go into equity to enjoin the action and to obtain the ben- 
efit of a set-off, when such set-off was due at the commencement of 
the action, and is of sucha nature as to be made available at law, with- 
out embarrassment or difficulty; and the fact that the payee is insolv- 
ent is immaterial, and furnishes no ground for resort to equity.—Jb. 


SHERIFF. 
See CHaNncery, 17. 
DAMAGES, 


STALE DEMAND. 

1. Stale demand; rule as to,—Where a claim is sought to be enforced, 
prima facie within the operation of the rule against stale demands, 
the complainant should show by positive and specific allegations, some 
act or recognition of the party sought to be charged, within the period 
which will take the case out of the rule ; mere general and vague aver- 
ments of facts and circumstances, out of which the right sought to be 
enforced arises, or on which recognition of it is sought to be based, 
will not suffice. —Phillippi v. Phillippi, 41, 

See Surery, 5. 
SUPERSEDEAS. 
See Error anp AppEeAL, 22. 
GARNISHMENT, 


STATUTES AND CODE OF ALABAMA. 
1, Repugnant statutes in same Code; how construed—Where repugnant 
statutes are incorporated in the same Code, the original statutes, their 


~) 








662 





INDEX. 


STATUTES AND CODE OF ALABAMA—Continued. 


dates, and even their judicial interpretation will be consulted, to as. 
certain the legislative intent.—NSieele v. Stute, 213. ' 

‘‘Act supplementary to corporation laws of Alabama,”’ approved No- 
vember 18th, 1863; effect of —Cuhall & Pond v. C. M. B. Ass'n, 232. 


8. Code, 2 540 of, what case does not fall within. —Gi/l v. State, 169. 

4. Code, 2? 2149; construed— Turner v. Me Fee, 473. 

5. Code, 2 2574; construed.— Thornton v. Moore, 351. 

6. Code, 7 2849; what plea good under.—Goetter, Weil & Co. rv. Pick. 
ett, 337. 

7 Code, 22 2879, 2997; construed.— Alexander v. Culdirell, 543. 

8, Code, 2 2908; revivor.— Brown v. Tutwiler, 37 

9. Code, 2 2948; construed.— oo sv. Morris, 518. 

10. Code, 4 4130; construed.— Wilson v. State, 150. 

11. Code, 2 4203; renee ils Me y v. State, 58. 

12. Code, % 4204 et se q-; construed.— Ulmer v. State, 208. 

13. Code, 2 4205; requisites of requisition.— Buin v. Stute, 75. 

14. Code, ? 4398; construed. —Da' viel v. Slate, 5. 

15. Code, 2 4417; construed.—Jo v. State, 9. 

16. Code, ? 4450: what re senle— ite ie v. State, 213. 

17. Code. 2 4917; costs.—Greene County v. Hule County, 72. 

18. Code, 22 4978, 4992; construed.— Ex purte Anight, 483. 
SURETY. 

1, Surety; what creates the relution fe -Where parties desiring to pur- 
chase parts of a tract of land, of unequal quantities, but not ineqt al 
in value except as to the difference in quantity, procure one of them 
to purchase the entire tract in his name, they joining in the note for 
the purchase-money—all are jointly and severally bound as principals 
to the vendor; but as between themselves, each is principal only for 
the share of the purchase-money he was bound to pay, and a surety 
for the remainder.— Owen v. MeGehee, 440. i 

2. Contribution; right to.—The right to contribution, where one dis- 
charges more than his just share of a common burden, does not nec- 
essarily arise from contract, but has its foundation in natural justice; 
the principle applies not only to the relation of principal and surety, 
but to that of original contractors, and whenever parties stand ina 

relation in which equality of burdens is equity between them —Jb. 440. 

3. Sa une; right to share in benefits acquire yy person bound to contribute 
to another.—Wherever persons stand in such relation to a common 
burden, that contribution between them will be compelled, neither 
can speculate on the common liability, and whatever benefits or ad- 
vantages are acquired by one in dealings with the common creditor, 
enure equally to the benefit of all.—Jb. 440. 

4. Same.—aA co- surety who give s his individual note to the common debtor, 
who accepts it in payment and compromise of the debt, is e entitled to 
contribution from the other sureties for their pro rata share, though 
he afterwards became insolvent, end failed to pay the note to the 
common debtor.—Jb. 440. 

5. Contrihution, delay in enforcing; when not Lar to.—Contribution may 
be refused to a surety, when his conduct has been such as to work in- 
justice or injury to the principal or co sureties; but when injury has 
not been produced by delay, and lapse of time has not worked a bar, 
mere passiveness in asserting his right, will not prejudice a claim to 
contribution.—Jb. 440. 

6. Administrators ; effect of judgment as to sureties—A creditor can not 


maintain an action at law on the bond of an administrator, until his 
debt or demand is first reduced to judgment or decree, by a court of 
competent jurisdiction; and such judgment, in the absence of fraud, 
is conclusive against the sureties, as to the existence of the debt, 











e 


INDEX. 663 


SURETY— Continued. 

Whether or not the judgment would have that effect against sureties 
subsequently joining the administrator in the execution of an addi- 
tional bond, is immaterial, when they do not controvert the existence 
of the debt, and the only purpose for which the judgment is offered, is 
to prove its existence, and the duty of the administrator, resulting 
therefrom, to apply assets coming into his hands for the satisfaction 
of the debt.—May v. Kelly, 489. 


See Costs, 4. 


TAXES. 

1. Tax sale; when void.—Under the revenue law of 1868, the tax- 
collector had no authority to sell lands for non-payment of taxes, 
until after advertisement showing, among other things, the name of 
the owner when known, &c.; and where lands were given in for assess- 
ment and assessed against the true owner, an advertisement describ- 
ing them as belonging to an entirely different person, confers no 
authority to sell, and the purchaser at such sale does not acquire title. 
Milner & Co. v. Clarke, 258. 

2. Adverse possession; when commences under tax title —If a purchaser at 
tax sale of lands, enters into possession under the purchase before the 
delivery of the deed, bona file claiming title, his possession is adverse 
from its inception, and not merely from the date of the delivery of the 
deed ; though its delivery may be necessary to constitute color of title. 
Ladd v. Dubroca, 25, 


TELEGRAPHIC MONEY ORDER, 


See Payment, 2. 


TENDER. F 

1. Plea of tender; what insufficient.—Where the purchaser of lands con- 
veyed under the mortgage sale, brings ejectment against the mortga- 
gor, the latter’s plea that, before suit was brought, and within the 
time prescribed by statute, he tendered the amount required to re- 
deem,—the plea not being accompanied by deposit with the clerk of 
the amount tendered—presents no defense to the action, and should 
be rejected, on motion.— Alexander v. Caldwell, 548. 


TRESPASS. 


See Crimtnat Law, 69, 71. 


TRUST AND TRUSTEE. 
See GuARDIAN AND Warp. 
EXeccTors AND ADMINISTRATORS. 
USURY. 

1. Usury; how must be set up.—One who has made usurious payments on 
a debt. can not obtain credits therefor, unless he distinctly and cor- 
rectly sets forth in the pleadings, the terms and nature of the usuri- 
ous agreement, and the amounts of the payments.—Munter & Faber 
v. Linn, 492. 

2. Same; what allegations not sufficient to put in issue —A mortgagor who, 
upon dispute with the mortgagee as to the amount due, files his bill 
to ascertain the mortgage indebtedness, and for a sale of the property, 
if necessary for its payment—does not by the general allegation that 
‘from time to time he has made various payments” on the mortgage 
debt, which reduce it below the amount the mortgagee claims, put in 
issue the right to credits for payments," beyond eight per cent. per 
annum, made to the mortgagee not as credits on the debt, but for for- 
oe and to induce him not to foreclose, after the debt matured, 
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USURY— Continued. 


3. 


Same.—Nor in such a case, is the defect of the bill cured, by a conse 
decree directing the register ‘‘to state an account of the amount i 
the mortgagee upon the mortgage debt, allowing him eight per om 
interest upon the debt after maturity, and deducting therefrom all 
sums of money paid the mortgagee at the date of the several pay. 
ments.” Such decree, when tested and construed with reference 

the pleadings, relates only to payments made as such, on the debt 
and not to usurious exactions paid merely for forbearance.—Jb, 499 ' 

What will not render mortgage usurious.—A stipulation ix ‘the 
mortgage, that the mortgagor, in addition to legal interest, shall 
pay to the mortgagee attorney’s fees incurred in collecting the debt 
will not render the agreement usurious; but a reasonable amount only 
can be collected, though a larger sum or per cent. is agreed = 
Ib, 492. A 

Brokerage in addition to interest; when will not render loan usurious 
Where a loan is negotiated through a broker, who, by arrangement 
with the borrower, received commissions for effecting the loan, the 
fact that the broker allowed the lenders to sharein such commissions 
in order to induce them to take the loan, will not brand the transac. 
tion as usurious, when it is shown that such action on the brokers 
part was amere gratuity, and not part of a scheme to avoid the laws 
against usury.— Lslava v. Crampton, 507. 

Usury; what will not avoid.—A mere renewal of the debt or change of 
securities, between the same parties, will not purge the usury; and 
where one shown to have already loaned money to complainant at 
usurious rates, takes another loan and security, which she assails asa 
mere renewal of the old usurious debt with change of security, he must 
make good his defense by clear and satisfactory proof, that the second 
transaction was not part of a device to avoid the usury laws.—Jb. 507. 


VENDOR AND PURCHASER. 


1. 


Abatement of purchase-money of lund; when may be claimed.—Where 
by the terms of a contract of sale of lands, the price is fixed or regu- 
lated by the quantity, and there is a material mistake as to the real 
quantity, the vendee is entitled to compensation for the deficiency; or 
when sued for the purchase-money, may claim compensation by way 
of abatement from it.— Winston v. Browning, 80. 

Same; when can not be claimed.—Where, however, the contract is not 
for the sale of a specific quantity of land, but for the sale of a partic- 
ular tract, or designated lot or parcel, by name or description, for a 
sum in gross, and the transaction is bona fide, a mutual mistake as to 
quintity, but not as to boundaries, will not entitle the purchaser to 
compensation, and is not ground for rescission.—Jb. 80. 

Failure or defect of litle; when not available to defeat recovery of pur- 
chase-money of land.—In the absence of fraud, mistake, or warranty, 
defect or failure of title in the vendor, is not available to the vendee to 
defeat or abate recovery for the purchase-money of lands,—Tobin é 
Bell v. McMahon, 125. 

Same.—B. purchased a lot, taking the agreement of R., who professed 
to be agent of the owner, to procure a conveyance. B. endorsed on 
the agreement that the purchase was made for T.’s benefit, and an- 
thorized a conveyance to him. T. afterwards sold this lot, and two 
others to which he had title, to B., agreeing upon payment of the de- 
ferred installment of purchase-money, “to return the original title 
papers,’ properly endorsed to B. No fraud or mistake occurred. R.’s 
authority was repudiated, no title could be obtained to the third lot, 
and B., who entered under the contract with T., was evicted. The 
value of the other two lots, the title to which was not disputed, did not 
exceed the cash payment, while the value of the third equalled the 
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VENDOR AND PURCHASER—Continued. 


Ve ndor’s lien; 3 


amount of the deferred payment,—held: T. was entitled to enforce a 
vendor's lien for the whole amount of the purchase-money, against 
the other lots. —l). 125. 

resulting trust what does not cre ite-—One who advances 
money to the vendee to pay the deferred payment on a purchase of 
lands, or pays the amount, at the vendee’s request, to the vendor who 


conveys to the purchaser, has no vendor's lien on, or resulting trust in 








the lands.—-C wine, Abrahams, 108, 
Vendor's lien; wl ol to enforcement of.—In the absence of any 
agreement to the contrary, the vel dor retains a lien on lands for the 
unpaid pure hase-money, tho igh he ha made an absolute conveyance 
in fee to the vendee, and put him 1n possession; and the fact that the 
debt, as a mere legal demand, is barred by the statute of limitations, 
Is no bar to the ¢ nforcement of the licen in equity. Flinn v. Bar- 
her, 530. 
Will: nol vil Irrelev: recitals will not vitiate a will, 
and if it be d ested the requisite number of subseribing wit- 
nesses, the t that a f tl i ibing witnesses was incom- 
p tent to prv l eXCe mn entirely immaterial. —-Conoly v. 
(rt le, 116 
Will, consti .—Testator died s 1 of certain lands, leaving two 
sons legatees and devisees under the |, which was duly probated. 
The will devised and bequeathed to « the sons, John and James, 
one-half of the estate. il \ for the term of their natural 
lives, with provision that if either died before arriving at age, or with- 
out lawful issue, the should go to the surviving brother. The 
will furth provided, that the po 1 of the estate which shall be 
allotted to John, should **b ld by his guardian according to law, 
the will n nonnnating any,) and th funds placed at interest,” The 
executors named 1n he w , gua ified, and t ey were appointed guar- 
dians of John, DY the Probate Co ecutors. under order of 


the Probate Court. pu chased lands of one Broxen, pursuant to a 





parol contract made by the itor, taking title to the heirs as such. 
John alt rwat Is Lie | int Slate I iacve, without lawful issue. The 
guardians, without order of any ict, suld all the right, title and 
interest of Jobn in all the lands, i 

1. The will did n Lutho t irdians to sell the interest or 


share of John in the 
2 Their sale of John's interest 1 tne 1a vls devised was also void = 
| Ing a ale only waite LiVIs!l yn. nod then under order 


t 


the will conte: 


WITNESS. 


1. 


of a court of probate or equity. J er. Morris, 518, 

Witness ; competen of.—Th 1 to the competency of wit- 
nesses, as declured by statute, ie, }058,) relates to “ transactions 
with. or statements by a deceased person,” whose estate is interested, 





&e.. and does not disq fy a leg or devisee, under a will pro- 
pounded for probate, trom t ying as to other matters connected 
therewith: hence, when such person offered as a witness, a general 
objection to his competency can ne be entertained; but objection 


should be made to such testimony as infringes the rule declared by 


the statute. —Conoly v. Gayle, 11' 
Witness; how iay impectched.—The character of a witness may be 
impeached, by the t stimony of a person who three years before and 


previously lived in the same n¢ ighborbood with him, and knew his past 


and present general reputation and character there, though such person 


(46) 
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NESS —Coxtinued. 


knows nothing of them in another neighborhood, to which the y 
removed, and where he then resided.—Ae/ly v. State, 19. 

«lve of witness ; what evidence of admissible.—A witness ii.ay testi, 
to his own age, though he states that his knowledge is derived from 
what his mother told him ; and the fact that his mother, who was not 
shown to be dead, or out of the jurisdiction of the court, was not 
introduced, does not affect the admissibility of the evidence, though 
the jury may consider it, with the other circumstances of the case, ip 
determining its credibility.—Bain v. State, 76. 

Sustaining witness.—It is error to allow a witness, who confesses hay. 
ing written the forged instrument under the direction and at the pp. 
quest of the prisoner. to write in the presence of the court and jury 
a similar instrument, for the purpose of comparison between the two 
or to sustain such witness, when impeached.— Williams v. State, 33 

Expert, opinion of; when admissible.—A physician and surgeon of 
“long experience with gun-shot wounds, and an expert in such mat 
ters,’ who saw the body of the deceased shortly after she received q 
wound, may give his opinion as to how it was inflicted.—Ragh ¢, 
Slate, 80. 

Same.—One who had been in the late war, and “saw the range of balls 
in a good many gun-shot wounds, but was not a physician or a sur. 
geon, or an expert,’’ can not be permitted to testify as to “ how the 
balls range, and some of the wounds which the witness had seen,” 
Th, 89. 

Saume.—A medical man, though not personally cognizant of the facts, 
may give his opinion as to the result of a wound or the cause of death, 
upon the facts proved on the trial; but where the facts are disputed, 
he can not give his opinion on the case on trial, but must be exam. 
ined hypothetically, and his opinion on the state of facts wh.cu the 
jury regard as proved, then becomes evidence.—Taye v. State, 16. 

Same.—-Not only the cost of erecting a mill and placing machlnery in 
it, but also their enhanced value by reason of location, other circun- 
stances, and the general patronage and profits derived from it, may 
be considered in determining the value of the mill; and a person 
shown to be conversant with these matters, may give his opinion as 
to value.—Hudson v. State, 334. 

Evidence: what not admissible to refresh recollection.—Entries upon 
the tax books, not made by the owner, or under his direction or av- 
thority, showing the assessed value of a mill, are not admissible for 
the purpose of refreshing his memory, as to who returned the property 
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for taxation, or the amount at which it was assessed.—ZJb, 334. 
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WRIT OF ERROR. 


See CriminaL Law, 65. 





